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The pages of our last issue of the old year 
had hardly been made ready for the press, 
when the tidings of a grievous loss to the 
bench, to the profession, and to the com- 
manity, came with startling abruptness. 
While the ink was scarcely dry upon the 
last proof sheets he had revised, upon the 
last pages his hand had traced, we were told 
that Mr. Justice Ramsay was no more. We 
were asked to realize, if it were possible, that 
the ever busy hand was cold, that the im- 
petuous brain was at rest, that the masterful 
personality had yielded to a more potent 
presence. 

In order that our readers may fairly 
appreciate the fortitude and resolution with 
which the departed Judge sacrificed needful 
repose, and even life itself, to a conscientious 
sense of duty, it is right to state that this 
was not to him an unlooked for termination 
of his career. As long ago as 1880 he first 
indicated to the writer that the end of his 
life labor was probably not very remote. At 
that time he had suffered severely in health, 
and meditated retirement at the end of ten 
years* service in the Queen's Bench, — a term 
which would expire in 1883. Subsequently 
his health improved, and with renewed 
strength, came reluctance to abandon a post 
which he was so competent to fill. Within 
the last two years, however, he was forced 
to realize at times that the end was probably 
not far of^ In the middle of November last, 
he said to the editor, more seriously than 
usual, " I will not be with you much longer ; 
" there is not much more left of me." These 
forebodings were suggested by the fact that 
he had recently been visited by more than 
one sudden and serious attack of illness, 
forerunners of the last, which carried him 
ofi' on the morning of the 22nd of December. 
Physical weakness, however, only spurred 
him to greater assiduity and earnestness of 
effort There was no diminution of mental 
vigour— on the contrary, some of his latest 



opinions are pre-eminent for acute reasoning 
and thorough grasp of the subject 

In addition to his official work, Judge 
Ramsay devoted a considerable portion of 
the leisure of the last three years to the 
preparation of a digest of the decisions of the 
Court of Appeal, in which he took part during 
the last thirteen years. This work was 
originally intended to embrace the period 
from 1873 to 1883, but the meditated retire- 
ment not being carried out, three additional 
years have been included. Last summer, as 
if conscious that his time was short, he 
worked diligently at this task, and the whole 
was just completed in readiness for the press 
when he was suddenly called away. Rest 
much needed was sacrificed to this work, 
and it happened, unfortunately, that while 
weakened by illness, and wearied by prepa- 
ration for the appeal term, he was obliged, 
in consequence of the sickness of Mr. Justice 
Monk, to assume the criminal term of the 
Court, in November, at Montreal. He sat 
here until the middle of the month, but with 
diminished energy. On the 15th, the appeal 
term opened, and without a day's rest, he 
took his'Jplace on the bench, which was 
reduced, by the absence of two of the judges, 
to four members. There were important 
cases awaiting decision, and the preparation 
of opinions broke into the night. For the 
first time in twenty years we found him 
distinctly conscious of over-pressure. Nature 
cried halt, but a sense of the importance of 
his duties and of the grave inconvenience 
which would result from even a temporary 
absence at that time, forced him to toil on, 
and he sat until the 27th, and again, in 
Quebec, from Dec. 1 to Dec 8, On his return 
to St Hugues, on the 9th, he added some 
final notes to the digest, and was doubtless 
deeply engaged with the dSlibiris, in order to 
be in readiness for judgments on the 31st 
December, when the call came. In a letter 
received from him a few days before his 
death, no special reference is made to illness, 
but the pressure upon the Court of Appeal is 
touched upon, and the division of the Court 
into two — ^a measure which he had always 
regarded with extreme disfavor, is anti- 
cipated aQ thQ only practicftble remedy. He 
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f had long considered this sabject with the 
utmost earnestness, for to be in arrears in 
anything was hatefnl to him. He had failed 
to secure attention to the suggestions which 
were the fruit of long and serious study, and 
his last written words to us are : '' The state 
" of arrears at Montreal is an illustration of 
" the inconvenience of treating the judicial 
" office as unimportant A blockade at Que- 
"bec will be a second illustration. Most 
** unwillingly I am coming to the conclasion 
" that we must have two appeal courts, one 
" at Quebec, the other at Montreal.'' 



On another ^page we give a brief notice of 
his career. Judge Bamsay's life affords 
ample materials for an interesting memoir, 
and we should be glad to see some literary 
friend undertake the task. It is difficult, in 
a few lines, to give an adequate idea of a life 
so abounding in diligent and earnest effort. 
He was not one 

" Who to hU destined stace, has earned on 
"The tedious load, and laid. his burthen down," 

but a bright, magnetic presence which illu- 
mined the field of his labor, and chased 
dulness and apathy away. In him the pro* 
fiassion has lost an upright and astute ex- 
pounder of the law, the country has lost a 
loyal and fearless defender of the principles 
of good government, his friends have lost 
more than they are able to measure. 



We earnestly hope that the following sug- 
gestion of the Qazeite will be acted upon :— 
'* We venture to suggest to the Government 
for the vacancy in the Court of Queen's 
Bench, caused by the death of Judge Ram- 
say, the name of Strachan Bethune, Q.G. 
Upon the grounds of service at the Bar and 
eminent legal ability and experience, his 
claims are not equalled by any of his con- 
fr^es. Men there are who adorn their pro- 
fession, who have claims for preferment, who 
are thoroughly qualified for the distinction, 
but none so well as Mr. Bethune, the senior 
practising barrister of Montreal That his 
appointment would be hailed with pleasure 
and satisfaction by the profession, we know 
from the fact that, several years ago, the Bar 
petitioned the Government to elevate Mr. 



Bethune to a judgeship, and the time that 
has since elapsed has but served to increase 
his fitness and the public sense of his worthi- 
ness of the position. It was in 1843, nearly 
forty-four years ago, that Mr. Bethune was 
admitted to practice ; the late Judge Ramsay 
was a student in his office; for twenty-three 
years he has been a Queen's Counsel, and 
although now somewhat advanced in the 
prime of life he is as vigorous and as capable 
of sustained hard work as many a younger 
man. It would be a becoming act on the 
part of the Government to, without delay, 
confer upon the senior of the Bar the dignity 
of a judgeship." 



THE LATE MR. JUSTICE RAMSAY. 

A glorioas morning in the dog-days. A 
plain and unpretending house standing in 
the midst of some charming scenery. An 
ample lawn glowing under the intense bril- 
liancy of the summer sunlight A clump oi 
pines, fine old trees, casting an inviting shade 
upon the grass near the dwelling. Borders 
of carefully tended plants gratifying the eye 
with their varied blooms. Park land, forest 
trees, and pine groves in the distance. A 
sturdy, resolute-looking person, in a spotless 
linen coat, is coming down the steps. Clear 
and fresh of complexion, his comely ooun* 
tenance at this moment is cheerful, even gay. 
'* Charley," harnessed to a vehicle of very 
modest appearance, is brought to the door. 
The man in the white coat, who is talking 
with extreme animation to a visitor, takes 
his seat beside the latter in the buggy, and 
" Charley " is exhorted to faithful activity in 
making a tour through the surrounding 
country. 

This is Thomas Kennedy Ramsay, a Jus- 
tice of the Court of Queen's Bench, one of the 
most remarkable personalities of the time, 
one of the most versatile and brilliant men 
who have played a part in the history of 
our young nationality. This is his home, 
the manor house of St Hugues. Time, the 
Long Va ation. And the domain which he 
is about to show to his visitor is his seigniory, 
a residence of which he is passionately fond, 
— " foolishly fond" is his own expression, but 
•' wisely fond" will say those who know that 
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the brief moments given to the delights of 
the fkrm and garden are his sole recreation 
from exhausting toil. As the poet has said : 

** Here wisdom's placid eye delighted sees 
*' His freqaent intervals of lonely ease." 

No hours so sweet as those which he 
passed here, no scene to him so dear. 

By way of preface to a brief notice of his 
career, we have introduced him in a vacation 
hour; because at this moment, when we 
mourn a recent lo^, it is the most soothing 
to dwell upon, and it is the side of his char- 
acter least known to the many thousands to 
whom his official dignity made him more or 
lees a familiar figure. It is more pleasant 
to picture him in the bam fragrant with hay, 
describing a projected improvement, than 
leaning back, wearied and irritated by an in- 
terminable argument in the Court of Appeal. 

Judge Ramsay was bom in Ayr, Scotland, 
on the 2nd September, 1826. His father, 
David Bamsay, died before the late Justice 
came of age. His mother, sister of the late 
General Kennedy, a veteran who distin- 
guished himself on the field of Waterloo— 
died about eight years ago, at the age of 87. 
The family came to Canada in 1847, and 
acquired the seigniory of St Hugues, which 
formed part of the fief of the De Ramesays 
under the French rSgime. There were three 
sons. One died some years ago. The second 
entered the order of priesthood in the 
Roman Catholic Church. Thomas Kennedy, 
the Judge, was the youngest He studied 
law in the office of Messrs. Meredith, Bethune 
& Dunkin, and was admitted to the bar in 
1852. He edited for a time a work called 
the Laiv Reporter, and afterwards aided 
in establishing the L, C, Jurist. From the 
beginning of his professional life he was a 
frequent contributor to the daily press. He 
was associated with the late Mr. Morin and 
Mr. L. W. Marchand in La Patrie, and at a 
later period he had editorial charge of the 
Evening Telegraph, In 1869 he was appointed 
secretary of the Commission for the codi- 
fication of the civil law, but in 1862, before 
the commission had nearly completed its 
labors, he was removed by the new govern- 
ment, on the ground that he had taken part 
in a political meeting. In 1865 he published 
an Index to Reported Cases, the best work of 



its class which has appeared in the province. 
Soon afterwards he was appointed Crown pro> 
secutor at Montreal, an office which he filled 
with the utmost assiduity. During this time 
he represented the Crown in the prosecution 
of the Fenian raiders, at Sweetaburg, in 1866, 
and he was concerned in the famous affair 
of Lamirande's extradition. In 1870 he was 
appointed an assistant Justice of the Supe- 
rior Court, but three years later he was 
elevated to the office of puisn^ Justice of the 
Court of Queen's Bench, a position which he 
retained until his death. 

Such are a few of the bare dates iu his 
history. A great deal of his work lives in 
the pages of the reports, for he was a firm 
believer in the doctrine that a judge of an 
appellate court has done but a part of his 
duty until, as far as time permits, he 
has putMn writing his views upon the 
legal questions decided. These opinions 
and judgments were fearlessly presented to 
criticism, and time will test their value. In 
diligence of research he wss unsurpassed. 
Several of the judgments prepared under the 
constant pressure of ever-increasing work 
involved more than a week's close applica- 
tion. His uprightness and impartiality were 
beyond question. His closest intimate never 
formed the faintest hope that the Judge 
would be influenced by the desire to gratify 
a friend. 

He was a mighty worker; his opinions 
were not lightly formed. He sifted the case 
thoroughly, and sometimes it happened that 
an opinion was written and re-written thrice 
l)efore it reached its ultimate form. 

In controveiBy he was of the heroic type. 
He hit hard, with the force and directness of 
the knight of chivalry. There was nothing 
underhand in his attack or defence. 

In coQversation he was bright and spark- 
ling. He had a keen appreciation of charac- 
ter, and in a word or two would hit off the 
prominent traits of a person with striking 
effect He had many warm friends, and as 
far as our knowledge goes he never quarrel- 
led with a friend or wounded the feelings of a 
friend, nor was he exactinjs in his friend- 
ships. He could not brook stupidity, and was 
rather unmerciful in his castigation of it 
To stupidity in would-be law-makers he had 
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special aversioiL On the other hand, intel- 
lectual merit attracted him, and he was quick 
to recognize it, even among those to whom 
upon other grounds he had a dislike. He 
was a great reader. He usually carried 
a packet of new books out with him to the 
country. The walls of his hall and of his 
rooms were lined with well-selected books, 
and his knowledge of their contents was very 
thorough. 

We shall merely add for the present a few 
extracts from an article written for the 
Gazette by a non professional friend, which 
does justice to some traits of the judge's char- 
acter:— 

'^He had resided for a time in France 
and was as familiar with French as with 
£nglish. This, and the impetuous industry 
which was his chief characteristic, soon made 
him proficient in Roman law. He especially 
loved the Roman law. It contained what he 
delighted in — ^principle argued to conclusions 
— and this love of abstract principle carried 
out in daily life in the strictest detail — in 
politics, in morals, in society, on the Bench — 
marked his whole career. Logically to its 
conclusion would he follow every principle. 
Straight on his way would he go, swerving 
neither to the right nor to the left ; nor did 
he fear the face of man or the threats of men. 
There was no power nor influence known to 
men which could turn him from the plain 
path of his duty or cause^him to hesitate in 
doing what his conscience dictated to him as 

right 

'' In a life of ceaseless activity such as his 
he necepsarily came in contact with very 
many men, but even those who opposed him 
always esteemed him. No mean thing, no 
unfair thing, no untruthful thing was ever 
charged against him. Politics was never to 
him a trade, for a large portion of his private 
means was spent in advocating the principles 
he believed to be true. His strongest poli- 
tical opponents had nothing to lay to his 
charge. Fair, honest and open in all he did 
and said, no bitter or unkind feelings were 
harbored against him. He met his political 
antagonists in all the relations of private life 
without embarrassment or rancor. Never 
was word uttered against the purity of his 
private life or the integrity of his public 



career. San$ pew et sam reproche he per- 
formed his duties—- he fulfilled his life. He 
dropped down dead in harness — ^laboring to 
perform hi^ duty— toiling at his fadwMj at 
his judgments, to the last May God send 
us all as unsullied a life and as faithful a 
death! 

'* What shall we say of his career upon the 
bench ? Is it not known of all men in this 
province, French and English, Catholic and 
Protestant, Rouge and B]pu 7 Can any one 
sa5 that they ever feared for any thing before 
his tribunal but for the justice of their own 
cause ? Did it ever enter into the heart of 
anyone here to think that Judge Ramsay 
could be moved by any motive but the un- 
swerving love of the right ? The whole char- 
acter of the man rendered it impossible. 
His keen penetration, his accurate know* 
ledge, his conscientious, painstaking care, 
were the admiration of the Bar, and if, during 
the last few months, his failing health may 
have manifested itself in some impatience 
with those who tried to trifle away Uie time 
of an overwrought man, who now is there 
who does not mourn for the loss of the un- 
sullied and upright magistrate who was the 
pride of their profession? 

" To those who enjoyed the intimacy of his 
friendship how can he ever be replaced ? In 
vain does the tear blot the paper— that quick 
intelligence, that courteous presence, that 
noble heart can never return. Gentle as a 
woman, 'sensitive as a girl, was this man in 
liis heart of hearts as known to the inner 
circle of his intimate friends. Honor to him 
was an instinct ; he had not to think about it 
That which was honorable welled up natural- 
ly in his mind. Injustice to him was intoler- 
able and repugnant In the privacy of his 
retreat at St Hugues he spent his time in 
studying his factums and in reading, with 
occasional supervision of the farm, which 
was the one recreation of his life. There oc- 
casionally he would invite some congenial 
friend and spend days and half the nights in 
keen discussion of questions of history, law 
or literature, for which his well stocked 
library afforded ready reference. Mourn for 
him we may not, for his life's battle has been 
nobly fought. Mourn for ourselves with 
selfish sorrow we ever must" 
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OOUR SUPtolEURR 

Frashrville, 17 ddcembre, 1886. 

Coram Cihon, J. 

HsBBBT v. BossiQNoLy esqualit^ 

DriAt ^habitation convmtionnd de lafemme. 

JcGE : — QuCf n un contrat de manage iiiptde 
qfu*avenant le dicis du mart, il serait loisible 
d la Jemme et d ies enfant$ de demeurer 
dans U logement et les dipendances du 
mari gratuitement pendant ta viduiti 
tans qu*on ptHsse les dtranger en aucwie 
foQOfn, et que, pendant le manage, le mari 
vend la sevle maison dont U itait le prO" 
priitaire, et oHU logeait d son manage, et 
decide ensmte sans laisser cmcune maison, 
ni avcun logement, — hifemme a droit d^oh- 
tenir des Iiiritiers du mari un logement, ou 
une somme d'argent par chacun an repri' 
sentant la valeur annudle d'ui logement de 
mhaes conditions que celvi en vue dans le 
contrat de mariage. 
CiMON, J. La demanderesset dame Hen- 
riette Hubert, veuve de William Adhemar 
Heath, all^ue que son contrat de mariage du 
15 mai 1876, contient la clause suivante : 
" Avenant le d^cte du dit Wm. A. Heath, il 
'* serait loisible & la demanderesse et & ses 
" enfantsde demeurer dans le logement et les 
** d^pendanoes du dit Wm. A. Heath gratui- 
" tement pendant sa viduiti, et sans .qu'il 
''soit permis de les dtranger en aucune 
^* faQon*quelconque, soit pour les changer de 
" place ou pour autrement les g^ner dans la 
" jouissance des dites dipendances." Puis la 
demanderesse all^e que le dit Wm. A. 
Heath logeait, Ion de leur mariage, dans 
une maison dont 11 6tait le propri^taire, avec 
jardin, hangards et autres dipendances dans 
le village de risIe-Verte, valant avec Tameu- 
blement $120 par ann^, et que, pendant 
le mariage, le dit Heath a vendu cet immeu- 
ble et qu'il est d4c^^ en mars dernier, ne 
possMant H titre de propri^taire aucun loge- 
ment ; et la demanderesse demande que les 
h^ritiers du dit Wm. A. Heath, qui sont les 
enfants mineun dont le d^endeur est le tu- 
tetir, et qui refusent de lui fournir un loge- 
ment, soient condamn^B k lui payer $125 re- 
prgsentant la valeur d'une ann^ expirant en 



mars prochain, de jouissance et occupation 
d'un logement garni dans les conditions ci- 
desBus. 

Le d^fiandeur a produit une dffense au 
fond en droit, od il dit qu'il appert A Taction 
que cette clause du contrat de mariage en est 
une d'institution contractaelle et k cause de 
mort, et que le dit Wm. A. Heath n'a laiss^ 
A son d^c^ aucune maison oil la demande- 
resse puisse prendre cette habitation, et que 
la vente fi&ite par le mari, durant le mariage, 
de sa maison, a ^teint ce droit d'habitation ; 
et le d^endeur conclut au renvoi de Taction 
oomme non fondle en droit. 

C'est cette defense au fond en droit qui est 
soumise k la decision de cette Cour. 

Bemarquons de suite que cette clause 
n'est pas de la nature d'une. disposition & 
cause de mort " Avenant le dicis ", c'est-^ 
dire que c'est k Tavdnement de cette condi- 
tion que la dette de Thabitation deviendra 
^hue ; mais la dette existe dte la date du 
mariage. CC. art 1085 : " La condition ac- 
" compile a un effet r^troactif au jour auquel 
'' Tobligation a 6t6 contract^" Cest une obli- 
gation entrevifs que le mari a contracts au 
mariage; et il en est dds lors devenu le d^biteur 
au cas de predec^, ses biens se sont de suite 
trouv6s charges de cette dette, et, k sa mort, 
ses h^ritiers sont devenus obliges de Tac- 
quitter. Pour pouvoir, k son d6cds, payer 
cette dette, le mari 6tait tenu de conserver 
ce logement et ne pouvait volontairement 
Talitoer, au prejudice de la cr^ance de sa 
femme. CO., art 1084, 1087. Expliquons 
nous davantage. 

Dans Tancien droit fran^ais, il y avait Phabi- 
tation ligale, et Vliabitation conventionnelle de 
m6me que nous avons le douaire l^al ou 
ooutumier, et le douaire conventionnel ou 
prefix. Pothier, habitation. No. 1 : " Quel- 
" ques ooutumes accordent aux veuves, outre 
'• le douaire, un droit d'habiVition." Na 7 : 
" On peut d^finir ce droit, le droit que la loi 
" raunicipale accorde k une veuve, outre le 
** douaire, d'habiter pendant sa vie, ou du 
** moins pendant sa viduiti, dans une dee 
** maisons de la succession de son mari.'' 

Notre code civil n'a pas conserve k la 
femme ce droit d'habitation l^t^ale, excepts 
pendant les d61ais qu'elle a apr^ la mort de 
son mari pour faire inventaire. CO., art 
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1352.— Dans Tancien droit fran^ais, toutes 
les Goutames D'accordaient pas oe droit d'hap 
bitation I^ale ; maia toutes reconnaissaient 
le droit de convenir dans le contrat de ma- 
riage que la femme aurait una habitatioQ 
aux d^pens de la succession de son marl. 
Ainsi, au No. 31, Pothie? dit : " On peul^ soit 

" DANS LB800UTUMHB QUI AOCORDBNT AUX VBUVB8 
** UN DROIT d'HABITATION, SOIT DANS CBLLBS QUI 

" NB LB LBUB ACCOBDBNT PAS, convmir par le 
" contrat de mariage que la femme aura son 
*' habitation dans quelqu'une des terres ou 
^' des maisons de son mari, au cas qu'elle 
" survive. Cette convention se fait de diflGS- 
" rentes mani^res.** 

Or nul doute, sous notre code civil, par 
Part 1257, C.C., qui dit : •* H est permis de 
^* faire dans les contrats de mariage toutes 
" sortes de conventions, mdme celles qui se^ 
" raient nuUes dans tout autre acte entrevifs, 
'^ &a, &c.," une telle convention pent aussi 
se faire de diffi^rentes manidres. 

Pothier, donnant les caract^res distinctifs 
du droit d'habitation l^ale, de celui qui est 
conventionnel, dit au No. 19 : — 

" Le droit d'habitation— (c'est-A-dire celui 
" qui r6sulte seul de la loi, le 16gal) est un 
" droit que la coutume n'accorde & la veuve 
" qu'au temps du d6c^ de son mari. De 
" m^me qu'elle ne lui donne ce droit qu'au- 
" taut qu'il se trouvera quelque maison dans 
" la succession de son mari, de m^me elle ne 
" lui donne ce droit sur une des dites mai- 
" sons qu*en Tetat auquel elles se trouvent 
" En cela, ce droit que la loi seule accorde k 
" la veuve, est different de celui qu*elle au- 
" rait stipule par le contrat de mariage. Lb 

" M\RI AYANTDfeS CB TBMPS CX)NTRACri L*OBU- 

" CATION envers m femme de lui donner apr^s m 
" mort Vhabitation d'une maison^ a contract^; 
" i)4» CB TE>iPS ENVJBSRS BLLB VoUigatioTi de 
" conserver la maison en tel itat queja femme 
" puissejouir de V obligation gu'il lui a promise: 
" rhhitier du mari mcctde d cette obligation, 

No. 37. " Lorsque la maison d^terminie 
" par la convention d'habitation a piri par la 
"faute du mari et le difavl d'entretien, la 
** femme est fondle A'demander centre rb6- 
" ritier du mari une indemnity de la perte 
" de snn droit d'habitation qui en r^sulte ; 
" car le mari, bn oontractant par la conven- 



" tion poTite au contrai de mariage^ l'obuoa- 

'' TION DB DONNER A LA FB3fHB VhabitoHon de 

" cette maison, a coNTRAcrri envers eUe l'obuoa- 
" TION SBOONDAIRB DB ooNSBRVBR et entretoiur 
" tellement la maison, qu'il pent lemplir i 
'* cet 4gard son obligation, suivant le prin- 
" cipe ^tabli en notre Traits des obligations 
*' Na 142. £n cela le droit d'habitation qui 
'' est forme et qui nait de la convention, est 
'' diff(grent de celui que la loi d^^^re." 

No. 38 : *' Le droit d'habitation oonven- 
*' tionnelle dans les deux esp^oes d-dessus, 
" diffi^re encore de celui que la loi d^fgre. 
" Celui-ci n'empSche pas le mari de disposer 
" librement de ses maisons, la loi ne ddfe- 
*' rant le droit d'habitation qu'au temps de 
'' la mort du mari, et sur les maisons qui se 
" trouvent dans sa succession. Au contraire, 
'* dans les deux esp^ces ci-dessus, la maison 
" ayant ^t^ par le contrat de mariage, d^ter- 
" min^e et affect^e k Thabitation de la fem- 
** me, le mari n^a pu par son fait, par unb 
" ALIENATION voLONTAiRB, prijudider au droit 
" d^ habitation de la femme dans la dite maison ; 
" et la femme peut en consiquence rSdamer son 
*' droit contre les tiers ditenteurs de la dite maison, 
" d moins que Vhtritier du mari ne lui donne un 
" iquivalent." 

L'art 1063, du CO., dit : " L'obligation de 
" donner comporte celle de livrer la chose et 
" de la conservcr jusqu^d la livraison" 

Ainsi, si la maison, dans laquelle le con- 
trat de mariage stipule un droit d'habitation 
pour la femme, est la maison oCt logeait le 
mari k son mariage, on voit qu'il n'avait pas 
le droit de la vendre, au detriment de Vhabi- 
tation qu'il s'est oblige de fournir & sa fem- 
me, en cas de survie de celle-ci. 

Le d^fendeur ne pourrait dire qu'aucune 
maison n'a ^t^ sp^cialement d^termin6e dans 
le contrat de mariage, car, me me dans ce 
cas, sa position ne changerait pas, ainsi que 
Pothier le dit au No. 42 : 

" Une cinqui^me espSce est, lorsqu'il est 
" dit que la future Spouse, en cas de survie, 
" aura, outre son douaire, une habitation, 
" sans ajouter dans un des chateaux ou maisons 
" dufutur, 

** Cette esp^ce diffc^re des pr^c^entes, en ce 
" que Vhabitation stipule par la femme n*^ 
" tant pas, dans cette esp^ce, limits aux 
^ chateaux ou maisons du mari ; s'il ne we 
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** trouvait dans les biens du mari aucone 
" maison qu'on pat donner & la veuve pour 
*' son habitation, Phiritier du man serait tenu 
** de ltd payer par chacun an une Bomme d /a- 
" qadle on arhiirerait que povrrait monter le 
" layer d^ime maison ou d^un appartement eon- 
" venable, euivarU Vital de la veuve, dans la vilk 
" oU Staii le domicile de son mari lore de sa 
*' morL" 

Lacourest done d'avis de rejeter la di- 
feme aufond en droit, et elle Test avec d^pens. 
Defense au fond en droit rejet^. 

ChaliAjUt dt LeBd, avocats de la demande- 
refise. 

L. F. Dumais, avocat du d^fendenr. 



COURT of QUEEN'S BENCH-- 
MONTREAL* 

lUegdl arrea and imprisonment — Probable 
coMse^Complaint dismissed for defect of 
juriadiction. 

Held : — 1. Where the respondent convert- 
ed to hiB own use, certain straw bought by 
him with money furnished to him by the 
appellant, and intended for the appellant's 
benefit, that there was probable cause for his 
arrest 

2, Where a person lays an information 
before a justice of the Peace, that a crime 
has been committed, for which such justice 
has general jurisdiction, and the justice 
grants a warrant upon which the accused is 
arrested, bat he is afterwards discharged 
upon the ground that the justice had no 
authority in that special case, the complain- 
ant, if he had probable cause, is not liable in 
damages for illegal arrest and imprisonment 
— Copeiand, Appellant, and^jederc. Respond- 
ent, Jan. 25, 1886, Tessier and Cross, JJ., diss. 



Quebec Pharmacy Act, 48 VicU (Q.,) ch. 36, «. 8 
— Construction of—Partnership contrary to law. 

Held (Reversing the judgment in Review, 
M.L.R., 1 &e. 485) :— That the appellant, who 
had, during more than five years before the 
coming into force of the Act 48 Vict (Q.)ch. 36, 
practised as chemist and druggist in partner- 
ship with his brother, and in his brother's 

* To appear in Montreal Law ReportJ, 2 Q.B. 



name, was entitled, under sect 8 of the Act, 
to be registered as a licentiate of pharmacy. 
The section in question must be construed 
as applying to those who have UlegaUy prac- 
tised as chemists and druggists, and it was 
immaterial whether the appellant had prac- 
tised in his own name or in a partnership 
contrary to law, the illegality in either case 
being covered by the Act — Brunet & D As- 
sociation Pfiarmacmtique, P.Q., Jan. 27, 1886. 



SUPERIOR COURTS-MONTREAL* 
Capias-— Empnsonnement UUgdl-'DilU — Pres- 
cription de Paction rSsultant d^un dilit^ 

JvQt : — 1. Que le fait reproche k un d^en- 
deur arr^t^ sur capias, constitue un d^lit 

2. Que Taction par laquelle le demandeur 
r^lame du ddfendeurdes dommages-int^rdts 
pour arrestation ill^ale et emprisonnement 
en vertu d'un capias, se present par deux 
ans. 

, 3. Que cette prescription n'est pas inter- 
rompue seulement par T^manation de Taction, 
mais par la signification effective de Taction 
avant Texpiration des deux ans qui suivent 
la date du jugement rejetant le capias. — 
Mansfield v. Dodd, Jett^, J., 18 oct 1886. 



Running stream — Tannery — Actionable 
nuisance— Damages — Injunction, 

Held : — 1. That where the proprietor of a 
tannery, for the purposes of his industry, 
makes such use of a private water-course as 
to render the water unfit for domestic pur- 
poses and dangerous to health, and to deprive 
proprietors of land bordering on said stream, 
of the use and enjoyment of the same, 
damages will be granted against him. 

2. Under the above circumstances, the 
Court will grant an injunction against such 
use of stream. — FTeirv. Qavde, Johnson, J., 
Oct 30, 1886. 

ResporuabUiti des huissiers — C proc arts, 22 et 

36 — Avis d^action — Effet des lois decritant 

quels Hens peuvent Stre saisis el ceux qui 

nepeuvent Vitre — C, proc art, 556 — 

Subrogation. 

Jugb:-»-1o. Que Thuissier porteur d'un 

* To appear in Montreal Law Reports, 2 S. C. 
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bref de saisie-gageiie qui signiflfe d'abord 
une oopie da bref au locataize et qai ne va 
ensuite saisir qoe plosieara jours apr^s, est 
responsable en dommages au demandeur 
pour les effets que le locataire a, dans Tin- 
tervalle de la signification k lasaisie, enlev6s 
de Bur les lienx lou6i et ainsi soustraitB au 
privily du demandeur ; 

2o. Que les arts. 22 et 36 du code proc^ 
dure civile ne s'appliquent pas & cette action 
on dommages ; 

3a Que le privilege du locateur ne porte 
pas sur les effets qui doivent dtre, en vertu 
de Tart 556, laiss^ au d^biteur & son choix ; 

4o. Que cet art 556, tel qu'amend^ s'ap- 
plique aussi bien aux saisies qui ont lieu 
pour le recouvrement d'une dette ant^rieure 
k cet article qua pour les dettes posi^rieures ; 

5a Que le jugement oondamnant, dans ce 
cas, I'huissier IL des dommages, le subrogera 
pour autant dans la ei^anoe du demandeur 
contre le locataire. — Micfwn et dl,t v. Venne.j 
Gimon, J-, confirme en revision, 12 juin 1886. 

Procedtare — Opposition to judgment by default 
Held :— That under 46 Vict (Q.), cb. 26, 
s. 4, amending G. C F..484, an opposition to 
a judgment by default must be supported by 
affidavit setting forth that the opposant has 
a good defence to the action, and that he has 
been prevented from filing his defence by 
surprise, fraud or other just and sufficient 
causes. — Ross v. Dcnmm et o^., ^Tette, J., Sept 
20, 1886. 

Procedure—OpposiHcn to judgment by dejault-^ 
a a p. 486— 46Fu;t (Q.) ch. 23, *. 4. 

Held:— 1. That the opposant, against 
whom a judgment by default had been ob- 
tained after being regularly foreclosed from 
pleading, not having objected within the 
ordinary delay to the filing of a contestation 
in law of his opposition to judgment, but on 
tbe contrary, having appeared and been 
heard on said contestation, could not object 
afterwards (and more especially when the 
case was before the Court of Review), that 
the contestation had been filed too late. 
C. a P. 140. 

2. An opposition to judgment by defeiult 
must be supported by affidavit that the de- 



fendant has a good defence to the action,— 
which defence shall be set out in the oppo- 
sition, — and that he has been prevented 
from filing bis defence by surprise, fraud or 
other just and sufficient causes. 

3. Where the defendant has been regu- 
larly foreclosed from pleading, and does not 
complain of such foreclosure, he is not en- 
titled to file an opposition to the judgment 
(which is equivalent to a plea to the action), 
without being relieved from such foieclosore. 
— Letoumeux v. St. Jean, In Review,*Johnson, 
Papineau, Gill, JJ., Nov. 30, 1886. 



UNPROFESSIONAL CONDUCT. 

To the Editor of Thi JoiQkL Nbvs : 
' Sib,— Frequent reference has recently been 
made in the city papers to matters reflecting 
upon the conduct of members of our Bar. 
The presiding Judge of the Circuit Court for 
the last term, must have been utterly dis- 
gusted at the numerous instances of unpro- 
fessional practice disclosed to him. If this 
state of afiairs be allowed to proceed unmo- 
lested, it is difficult to say where it will end. 
It is about time that our Council showed a 
little "backbone" and woke up to the fact 
that the dignity and reputation of our Bar 
are at stake, and that they proceeded to 
inquire into and put down with a strong 
hand this unfortunate but growing evlL 

Nbmbsis. 
Dec. 27, 1886. 



INSOLVENT NOTICES, EtC. 

Quebec OMcial Gazette, Dee. H. 

Judicial Abandonmentt, 

Louis Frechette, trader, Ste. Madeleine, Deo. 6. 

Louis Proalz, oarria«e-maker, St. Robert, Deo. 1$. 

John N. Smith, tnUkr, township of Winslow, Deo. 6. 
Ouraiore appointed, 

ReF.X. BraseauA Cie.— Kent & TarooUe, Mon- 
treal ,1carator, Dec. 16. 

Re Telesphore Coderre, druggist, MontroaL— Seath 
& Darelay, Montreal, curator, Deo. 7. 

He Henriette Dnbeau, milliner, Montreal.HSeaih 
A Daveluy, Montreal, oarator, Dec 10. 

Be Thomas Lavoie, Fraserville. — L: N. Paqaet, 
Fraserrille, cnrator. I>ec. 14. 

/2e N. 0. Lebran, Sorel.— Kent ic Turootte, Mon- 
treal, curator, Deo. K 

Be Nathaniel Miohand. trader, St Bloi.— H. A. 
Bedard, Quebec, curator, Dec 14. 

Be Edouard Morin, druggist, Montreal. — Da\id 
Seatb, curator, Dec 7. 
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It ia with a sorrowfnl heart, and a deep 
sense of bitter and overwhelming personal 
loss, that we have to record this week the 
death of another old and valued member of 
the bench — Mr. Justice Torrance, who de- 
parted this life very suddenly on the morn- 
ing of January 2. Mr. Justice Torrance had 
been suffering for a few days from an attack 
of pneumonia, brought on, it is stated, by 
exposure while acting as pall-bearer at the 
funeral of his old friend, Judge Ramsay, on 
December 24. . The illness was not supposed 
to be serious, and he had recovered suffi- 
ciently on the following Thursday and 
Friday to be able to read and write— we re- 
ceived proof-sheets from him on Thursday 
afternoon—- but on Sunday morning, at four 
oi'clock, after rising to take a draught of the 
medicine which had been prescribed for him, 
he fell back and in a few minutes breathed 
his last 



Mr. Justice Torrance has done good and 
faithful service on the bench during eigh- 
teen years. Long versed as a lawyer in 
mercantile affairs, he brought to his judicial 
work a profound acquaintance with com- 
mercial usage, as well as an intimate know- 
ledge of the science of the law, and these 
qualifications, combined with painstaking 
diligence and unswerving conscientiousness, 
made him pre-eminently a safe and satis- 
factory judge. The writer succeeded to the 
vacancy on the editorial committee of the 
Jurist, created by his elevation to the bench 
eighteen years ago, and during these eighteen 
years Judge Torrance has been in constant 
association with our work from week to 
week, — we might almost say from day to 
day. Since the establishment of the Legal 
yews, and later, of the Montreal Law Reports, 
we have regarded him, as well as Judge 
Ramsay, almost as a collalorateur. During 
this time, the manuscripts of his judgments 



have invariably been committed to our hands, 
and we have had the advantage, and the 
privilege, of reading with care the thousand 
opinions which have been the fruit, of his 
labours. 



Looking back, at a moment when the 
sense of personal bereavement is too keen 
to permit us to express what we would 
wish to say, three things principally present 
themselves — over and above that conscien- 
tiousness and devotion to duty which were 
the ruling characteristics of the deceased. 
The first is, that his decisions have stood the 
test of appeal remarkably well Without 
being able to make actual count, we are 
under the impression that Judge Torrance 
has been reversed less frequently than any 
other Judge of the Superior CJourt, and in 
some cases in which he was overruled in 
appeal, his decision was restored by the 
Supreme Court of Canada or the Judicial 
Committee of the Privy Council 



A second point is the brevity and clearness 
of his judgments. Lucid and concise in his 
statement of facts, and of the question to be 
decided, the principle which applied was 
clearly presented, and the conclusion fol- 
lowed. The gift of brevity without ob- 
scurity is an extremely valuable one, more 
especially perhaps in a court of original 
jurisdiction working at high pressure, and 
this gift Mr. Justice Torrance possessed in a 
remarkable degree. 



The third point which presents itself at 
the moment is his admirable lucidity in 
dealing with questions of procedure. *He did 
much to evoke order out of the chaos into 
which our system of procedure was thrown 
by the crude and badly prepared code of 
procedure. K he had sat alone as Practice 
Judge he would soon, by his orderly habit of 
mind, have built up a clear and consistent 
system. His decisions are admirably framed, 
and he shows in a hundred neat and pithy 
ruhngs, that he would have made an excel- 
lent codifier of the li^w of procedure, 
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In Jostioes Torrance and Ramsay our 
leaden lose two valued contributors. Judge 
Bamsay, as many of our readers are already 
aware, was the author of the numerous 
articles signed "B,.*\ which for years past 
have appeared in the Legal News, When 
these contributions began there was a ques- 
tion as to the form in which they should 
appear. Written as they usually were at his 
retreat at 8t Hugues, without opportunity 
for previous communication with the editor, 
there was at times too great a divergence of 
opinion on the questions treated, to admit of 
their insertion editorially as originally con- 
templated. On the other hand, there were 
obvious objections to a parade of personality 
by a judge holding a high office. A middle 
course was suggested by us— -that the articles 
should bear a' signature which would indi- 
cate them as the contributions of a particular 
writer. Mr. Justice Ramsay, with his wonted 
straightforwardness, immediately accepted 
this suggestion, and adopted the initial of 
his own name. His style was quickly 
recognized, and he himself never made any 
secret of the thinly veiled authorship. Judge 
Torrance did not write for the journal, but 
he has been in the habit for years past of 
sending us cuttings of such things in his 
newspaper readings as he deemed worthy of 
notice or preservation. 



The government, on the eve of a doubtful 
general election, have a delicate duty to 
perform in filling three vacancies an ong the 
English-speaking judges,-— for we regret to 
say that Mr. Justice Buchanan's health 
having compelled his retirement, there is a 
third vacancy on the bench. Every well 
wisher of his country must pray that our 
rulers may be guided by a wisdom superior 
to their own in this difficult and responsible 
duty. If they fail — if they show that the 
public interest is subordinate to any other 
consideration— it is not improbable that 
punishment will speedily follow. Their 
course at this moment is anxiously watched 
by thousands of intelligent and independent 
electors, and a step in the wrong direction 
may change the result of a general election. 
The appointments must, of course, be made 
immediately. 



SUPREME COURT OF CANADA. 

EZOHBQUIIR.] 

Berunqubt V- Thb Queek. 

PeHHoii of right'-InkrcoUmial Railway ctm- 
tractSl Ftc ch. 13, «. IQ^CertificaU <if 
engineer— Condition precedent to recover 
nwney for extra work— Forfeiture and 
penalty dauaes. 

The suppliants engaged by contracts under 
seal dated 25th May, 1870, with the Inter- 
colonial Railway Commissioners (authorised 
by 31 Vict ch. 13) to build, construct and 
complete sections three and six of the said 
railway, for a lump sum for section 3 of $462,- 
444, and for section 6, for a lump sum of 
$456,946.23. 

The contract provided inter aliaf 1. that it 
should be distinctly understood, intended 
and agreed that the said lump sums should 
be the price ofj and be held to be full com- 
pensation for all works embraced in or con- 
templated by the said contracts, or which 
might be required in virtue of any of its 
provisions, or by law, and the contractore 
should not, upon any pretext whatever, be 
entitled, by reason of any change, alteration 
or addition made in or to such works, or in 
the said plans or specifications, or by reason 
of the exercise of any of the powers vested 
in the Governor in Council by the said Act 
intituled^ 'An Act respecting the construction 
of the Intercolonial Railway,' or in the Com- 
missioners or engineer by the said contract 
or by law, to claim or demand any further 
sum for extra work, or as damages or other- 
wise, the contractors thereby expressly waiv- 
ing and abandoning all and every such 
claim or pretension, to all intents and pur- 
poses whatsoever, except as provided in the 
fourth section of the said contract, relating 
to alteration in the grade or line of location ; 
and that the said contract and the said 
specification should be in all respects subject 
to the provisions of 31 Vic. ch. 13. That the 
works embraced in the contracts should be 
fully and entirely completed in every par- 
ticular, and given up under final certificates, 
and to the satisfaction of the commissioners 
and engineer, on the 1st of July, 1871, (time 
being declared to be material and of the 
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efisence of the contract), and in default of 
such completion, contractors should forfeit 
all right, claim, &c., to any money due or 
percentage agreed to bo retained, and to pay 
as liquidated damages $2,000 for each and 
every week for the time the work might 
remain uncompleted. That the commis- 
sioners, upon giving seven clear days' notice 
if the works were not progressing so as to 
ensure their completion within the time 
stipulated or in accordance with the con- 
tract, bad power to take the works out of 
the hands of the contractors and complete 
the works at their expense ; in such case con- 
tiactors were to forfeit all right to money 
due on the works and to the percentage 
retuTned. 

On 24th ^lay, 1873, the contractors sent 
to the commissioners of the Intercolonial, a 
statement of claim, showing that there was 
due to them a large sum of money for extra 
work, and that until a satisfactory arrange- 
ment be arrived at, they would be unable 
to proceed and complete the works. 

Thereupon notices were served upon them 
and the contracts were taken out of their 
hands and completed at the cost of the con- 
tractors by the Government In 1876, the 
contractors, by petition of right, claimed 
$523,000 for money bona fide paid, laid out 
and expended in and about the building and 
construction of said sections 3 and 6, under 
the circumstances detailed in their petition. 

The Crown denied the allegations of peti- 
tion and pleaded that the suppliants were 
not entitled to any payment, except on the 
certificate of the engineer, and that the sup- 
pliants had been paid all that they obtained 
the engineer's certificate for, and in addition 
filed a counter claim for a sum of $150,982.67 
as being due to the Crown under the terms 
of the contract, for moneys expended by the 
commissioners over and above the bulk 
sums of the contract in completing of said 
sections. 

The case was tried in the Exchequer 
Court by Taschereau, J., and he held that 
under the terms of the contract, the only 
sums for which the suppliants might be en- 
titled to relief were, 1st $5,850, for interest 
upon and for the forbearance of divers large 
sums of money due and payable to them, and 



2ndly. $27,022.58, the value of plant and 
materials left with the Government, bnt 
that these sums were forfiaited under the 
terms of the third clause of the contract ; 
that no claim could be entertained for extra 
work,without the certificate of the engineer, 
and that the Crown was entitled to the sum 
of $159,958.51 as being the amount expended. 

An appeal to the Supreme Court of Can- 
ada having been taken by the suppliant, it 
was; — 

Hdd, affirming the judgment of the Court i 
below, Foumier and Henry, JJ., dissenting, 
Ist.— that by their contract,the suppliants had 
waived all claim for payment of extra work ; 
and 2ndly. that the contractors, not having 
previously obtained from or being entitled 
to a certificate from the Chief Engineer, as 
provided in the 18th sec 31 Vict ch. 13, for 
or on account of the monies which they 
claimed, the petition of the suppliants was 
properly dismissed. 3rdly. Under the terms of 
the contract, the work not having been com- 
pleted within the time stipulated, or in ac- 
cordance with the contract, the commis- 
sioners had the power to take the contract 
out of the hands of the contractors, and 
charge them with the extra cost for com- 
pleting the same, but that in making up 
that amount, the Court below should have 

deducted the sum of , being the amount 

awarded as being the value of the plant and 
materials taken over from the contractors 
by the Commissioners in June, 1873. 

Appeal dismissed with costs. 

Irtrine, Q.C, and Giromrd, 0.C, for appel- 
lants. 

Burbidge, Q.C, and Fergufonf for res- 
pondent 

Pbovincb of Qubbec.] 

JONBB V. FrASER. 

Legacy— Alienation of property bequeathed by 
tegtator— Effect of^ Portage — Egtoppei— 
Legacy — Construction of. 

W. F. by his will, bearing date 11 Feby., 
1833, inter alia, bequeathed to his illegitimate 
daughters, M. £. and M., a defined portion 
of the seigniories of Temiscouata and Mad- 
awaska, and the balance of said seigniories 
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to his sons, W. and £. A short time after 
making his will, the testator, who was 
heavily ia debt> received an unexpected 
offer of £15,000 for the said seigniories, and 
he therefore sold at once, paid his most 
pressing debts, amounting to £5,400, and the 
balance of £9,600 was invested by loaning it 
on the security of real estate. 

At his death, his estate appearing to be 
vacant as regards the £9,600 a curator was 
appointed, 
i On the 27th Sept, 1839, the parties en- 
titled under the will, proceeded to divide and 
apportion their legacies, basing their calcul- 
ations upon the approximate area of the 
seigniories bequeathed, and received and 
collected part of the sums allotted to each by 
the portage* 

In an action brought by the respondent 
against the curator, in order to make him 
render an account, the Court ordered him to 
render an account, which he did, and de- 
posited $50,000 and other securities. On a 
report of distribution being made, F. Cthe 
respondent) filed an opposition claiming his 
share under the will. This opposition was 
contested by J., the appellant, on the ground, 
1st that the legacies were revoked and that 
in his capacity of universal legatee to his 
mother (the legitimate child, he alleged, of 
the testator and the Indian woman who was 
commune en biens) he was entitled to one 
half of the proceeds of the said £9,600 ; and 
2nd., that in the event of his claim as to 
legitimacy and revocation of the legacy 
being rejected, as by the will the daughters 
were exempted from the payment of the 
debts, he, as representing one of the 
daughters, was entitled to her proportion of 
£15,000, the net proceeds of the sale. 

Hhld, affirming the judgment of the Court 
below, that the sale of the seigniories which 
were the subject of the legacy in question in 
this cause, had not, considering the circum- 
stances under which it was made, the effect 
of defeating that legacy. 2. That J. (the ap- 
pellant), not having, at the death of his 
mother, repudiated the partage to which she 
was a party, but on the contrary, having 
ratified it and acted under it, was estopped 
from claiming anything more than what 
was allotted to his mother. 



The judgment of the Court below held 
that as the testator declared that his daugh- 
ters should not be (liable for the payment of 
his debts, the partition as regards them, 
should be made of the sum of £15,000, the 
price obtained from the sale of the seignories 
bequeathed, and not the £9,600 remaining 
in his succession at his death. On cross- 
appeal to the Supreme Court of Canada :— 

Held, that on the pleadings now before 
the Court, no adjudication can be made as 
to the sum of £5,400 paid by the curator 
for the debts, and that in the distribution of 
the moneys in Court, all that J. (the appel- 
lant) can claim to be collocated for, is the 
unpaid balance (if any) of his mother's share 
in the moneys, securities, interest and profit 
of the said sum of £9,600, in accordance with 
the partage of the 27th Sept 1839. 

Appeal dismissed and cross appeal allowed 
with costs. 

Irvine, Q.C., and Caggrainj for appellant. 

Pmdiotj for respondent 



SUPERIOR COURT. 

Shbbbrooke, April 30, 1886. 

Before Brooks, J. 

The Ontario Car Co. v. The Qubbeo Cbntral 
Railway Co., and Brandon ett al., Oppts. 

Railway — Sale of— Bondholders. 

HEhDi—That the holders of Railway bonds 
have no right, as such bondholders and 
hypothecary creditors, to oppose the sale of 
the railway ' 

Per Curiam : — 

The opposants say that tlie plaintifis having 
obtained a judgment against the defendants, 
have caused the sheriff of St Francis to 
attach defendants' road and advertise the 
same to be sold in satisfaction of their judg* 
ment That under 44-45 Vict chap. 40, 
the defendants were authorized to issae 
bonds bearing first hypoth^que on their road, 
and such bonds were privileged without 
registration. That on the 1st July, 1881, the 
defendants issued bonds for £556,000 sterling ; 
that the oppcsants own 129 of said bonds, 
equal to £12,900 sterling, for which the 
property of defendants is hypothecated; 
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that the defendant's road has been declared 
by the Parliament of Canada a work for the 
advantage of Canada; that the railway 
seized is not susceptible of seizure and sale 
under execution, and the opposants have an 
interest in opposing, for the following 
reasons: — ^That the property is nottn com' 
memo and not liable to seizure and sale 
under execution; That the writ and pro- 
ceedings are null, but without giving any 
other reason; and pray: — 

Ist That the Quebec Central Railway and 
property seised be declared not liable, in 
whole or in part, to seizure and sale by 
ordinary process of law. 

2, That the seizure be declared null and 
the plaintiflb be injoined to refrain from 
their attempt to sell 

To this the plaintifis say :^Your opposition 
is not well founded. We, the plaintiffs, had 
a right to seize. The railway is saitismbU 
and you have no interest in opposing the sale. 
By admissions it is proved that on July 
1, 1881, the defendants issued 5560 bonds of 
the valae of £100 each, equal to £556,000, 
pursuant to their charter, 32 Vic, ch. 57 ; 36 
Vic., ch. 47 ; 38 Vic, ch. 46 ; . 40 Vic, ch. 32 ; 
44-46 Vic, ch. 40; and opposants have 
£12,900 of these bonds. No other evidence 
was adduced. 

The simple proposition made by opposants 
is this : — We are owners of the bonds, for the 
payment of which the defendants' railway is 
duly hypothecated, and said property is not 
liable to seizure or sale. 

It was urged at the argument that the 
bonds shewed that a Trust Deed had been 
executed, by which the railway was vested 
in trustees for the security of bondholders, 
but this was not made a part of or referred to 
in the opposition. There the sole grounds 
were those above stated, that opposants were 
hypothecary creditors and had therefore a 
right to oppose the sale of the realty hypo- 
thecated to them. 

In the case of The County of Drummond v. 
The Souih Eattem JRaUway Co% 22 L. C. J., 
p. 25, the seizure was by a mortgage creditor 
and was sustained (Tessier, J., dissenting), 
the Court declaring that they did not decide 
whether it could be done by an ordinary 
creditor. 



In Waton v. Tht L^vis <£; Kennebec By. Co,f 
7 Q. L. Bep. p. 330, (Stuart, Meredith t 
Bouthier, JJ.) it was held that such rtSlr 
ways are liable to seizure and sale by ordin- 
ary process of law. Stuart, J., remarked, 
speaking of the right to issue bonds : ** This 
appears to be an excessive power to run in 
debt without providing any security for its 
repayment, and if a railway were held 
exempt from seizure and sale under execu- 
tion, the fJAte of creditors would be hard 
indeed." 

The present case is not that of those re- 
ported. It is a party claiming to be an 
hypothecary creditor, asking, because he is 
so, that property hypothecated to him should 
not be sold under execution issued at the 
suit of a judgment creditor, the judgment 
based upon an unsecured debt 

The question of public interest is not 
raised by any public officer, and the deed of 
trust is not raised in any way, and is not 
referred to in the opposition. 

Is the property of such a nature that it 
cannot be sold judicially? The Court of 
Queen's Bench have held that it can be sold 
under hypothec in the ordinary course. The 
Court of Review (Quebec) held that it can be 
so sold at the suit of an ordinary creditor. I 
see no distinction in law. The railway laws 
declare that railway companies may become 
debtors in the ordinary' way, may make 
notes, contracts, etc. 

Our hypoihigxie is essentially different 
from the mortgage of England, Ontario or 
the United States. It is simply a real right 
upon the immoveable, 2016, C. C. It 
gives no title to immoveables. It gives the 
hypothecary creditor the right to be paid, in 
preference to other creditors, out of the pro- 
ceeds of the sale of the immoveables hypo- 
thecated. Have opposants, under their 
opposition, any further right? Certainly, as 
hypothecary creditors, they have only the 
right the law gives them, t. e., to take from 
the proceeds of sale, according to their rank 
and priority. 

Is this property not in commerdof It is 
held by what, in recent times, has become 
merely a private corporation for speculative 
purposes,with the sanction of the Legislature 
so far as giving special powers. Is it to be 
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said that they may incur obligations and be 
exempt from the legal consequences of failure 
to meet them? This certainly would con- 
stitute a close corporation. The legal sale to 
a third party not having corporate powers is 
provided for by the Dominion Consolidated 
Railway Act, 46 Vic, chap. 24. s. 14. That 
such property cannot be sold under ordinary 
legal process, when such sale is opposed by 
creditors who simply say, we have a hypo- 
tfiecary claim, and consequently, a right to 
prevent the sale, is a doctrine which this 
court cannot sanction, especially as it has 
been declared by our oourta that such pro- 
perty is subject to seizure and sale by ordin- 
ary process of law. 

The opposition is dismissed with costs. 

CookCf for opposants. 

W.WhtU, Q.C., counsel. 

IveSf Browii & French^ for plaintiffs con- 
testing. 

COUE SUPERIEURE. 

[En Chambra.] 

Fraskrvillb, 7 d^cembre 1886. 

Coram. Cimon, J. 

&r. JoBRB v. MoRiN, & BfeQiN, csqt^, oppt 

Cemtm de biens^Saitie d'immeuble—C, proc, 
arU. 763 et gmvU^-4S Vict. (Q.) ch. 22. 

JuGfe:— Qwc malgri la ccmon de hien$ el la 
nominatim d'vn curateur, le criancierpeui, 
en vertu de son jugement, /aire saisir et 
i^endre par bref de terris Vimmeuble dd^ 
par son dibiteur dans sa cession de biens. 

■ En septembre dernier, Topposant a €i^ 
nomm6 curateur H la cession de biens que le 
d^fendeur a faite en vertu des arts. 763 et 
suivants du c. de proc, tels qu'amendes par 
le statut de Quebec 48 Vict, ch. 22. Avis de 
oette cession de biens et de la nomination 
du curateur ont 6t6 donnds. Cependant, 
apr^ cela, le demand eur, qui avait obtenu 
un jugement centre le d^fendeur, fit ^maner 
centre lui un bref de fi* fa. de terris et fit 
saisir son immeuble qui est annonc6 pour 
6tie vendu le 14 de ce mois. Uopposant, qui 
n'est plus dans le d^lai pour pouvoir produire 
de plein droit une opposition au sherif, s'est 
adress^ au juge pour avoir permission de 



produire une opposition oil il all^^e la 
cession de biens, sa nomination de cnratenr 
et que, par la loi, cette cession de biens 
investissait le curateur de la propridt^ et de 
la possession de oet immeuble qui ne poavait 
plus ^tre saisi, et que la saisie est nulle. Le 
juge a refuse oette permission par le jugement 
suivant: — 

** Considdrant que par I'art 169 du codede 
proc. (tel que remplacd par 48 Vict, cb. 22, 
sec 4) 11 n'y a que la proc^ure par voie de 
saisie-ezdcution dbs meubles qui est guspendue 
et non oelle par voie de saisie des ixmbubues ; 
considdrant que par Tart 772 du c. de proc 
(tel qu'amendd par 48 Vict, ch. 22, sect 6), 
le curateur pbitt vendre les immeubles avec 
la permission du tribunal ou du juge, oa il 
PEVT ^tre autorisd par le tribunal ou le juge 
& dmettre son mandat adressd au sherif pour 
saisir et vendre ces immeubles, et alors le 
shdrif agit comme sur un bref de terris et 
toutes les procedures subs^uentes k T^is- 
sion du mandat se font k la Cour Sup^rieure ; 
mais considdrant que ces modes n'excluent 
pas le mode ordinaire qu*a le cr6ancier en 
vertu de son jugement de proc^er par bref 
de terris & la saisie et vente des immeubles 
de son dibiteur ; considdrant que la saisie en 
oette cause n'a pu T^tre super non domino; 
et que I'opposant ne montre aucune raison 
pour justifier son opposition, 

** Nous rejetons, etc." 

Permission de produire Topposition est 
refus^ 

A. Dessaint, avocat de Topposant 



THE LATE MR. JUSTICE TORRANCE. 

Frederick William Torrance, a Justice of 
the Superior Ck)urt for the Province of Que- 
bec, died, rather suddenly, on the morning of 
Jan. 2. The deceased was a son of the late 
John Torrance, a merchant well known in 
Montreal. The Judge was bom in Montreal 
on the 16th July, 1823. He was educated 
partly in Montreal and partly in Scotland. 
In 1844 lie received the degree of M.A. at 
the University of Edinburgh, ranking 
second in the order of proficiency in classics 
and mathematics in the examination for the 
degree. He had previously, in 1839-40, fol- 
lowed courses of lectures at Paris, France, at 
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the Ecole de Medicine, Sorbonne, and the 
Collie de France. He stadied law with the 
late Bancan Fisher, Q.C., and the Hon. James 
Smith, subsequently Attorney-General for 
Lower Canada and a judge of the Superior 
Court, and was called to the bar in 1848. He 
was professsor of Koman law in the Law 
Faculty of McGiU University (of which he 
was afterwards a governor, and from which 
he obtained the degree of B.C.L. in 1856,) 
from 1854 to 1870. He was one of the com- 
miasioners appointed in 1865 to enquire into 
the St Albans raid affair, and was appointed 
a poisn^ judge of the Superior Court on 
August 27, 1868. 



THE LATE MR. JUSTICE RAMSAY. 
(Gazette, Montreal, Dec. 28.) 

A meeting of the Bar of Montreal was 
held in the Court House at 3 o'clock yesterday 
afternoon. Amongst those present were: 
Messrs. J. J. Day, Q.C., Strachan Bethune, 
Q.C., W. H. Kerr, Q.C., W. W. Robertson, 
Q.C., J. M. Loranger, Q.C., J. C. Hatton, Q-C, 
Gereham Joseph, Q.C., Rouer Roy, Q.C., J. 8. 
Hall, Jr., M.P.P., K Lafontaine, M.P.P., John 
L. Morris, A. Branchaud, James Kirby, W. F. 
Ritchie, C. J. Doherty, J. Ralph Murray, G. 
B. Cramp, C. C. DeLorimier, Q.C., Denis 
Barry, C. H. Stephens, W. D. Lighthall, A. R 
Oughtred, W. P. Sharpe, A. D. Nicolls, W. S. 
Walker, R Dandurand, P. H. Roy, J. P. 
Sexton, H. J. Hague, H. Lanctot, P. M. 
Durand, S. A. Lebourveau, and A. E. Poirier. 

Mr. Bethune, Q.C., suggested that Mr. Day, 
Q.C., as the oldest member of the Bar in 
this district, should take the chair. 

The following resolutions were unani- 
mously carried : — 

Moved by Mr. S. Bethcnb, Q.C., Mr. Rouer 

Roy, Q.a, and Mr. W. W. Robertson, Q. C, 

and seconded by Mr. Joseph M. Loranger, 

Q.C., and Mr. A. Branchaud : 

That the members of the Bar of the district of 
^ontnal desire to express their profound regret at 
the death of the late Mr. Justice Ramsay, who by his 
bnlhant tolents, varied acquirements and great learn- 
ing, adorned the 0)urt of Queen's Bench for Lower 
Canada, of which he was one of the most distinguished 
members for many years past. 

Moved by Mr. P. H. Roy and Mr. Lawrence 

McDonald, and seconded by Mr. J. C. Hat^ 

TON, Q.C. : 

That, as a token of respect to his memory, the mem- 
ben of the Bar wear mourning for one month. 



Moved by Mr. W. H. Kerr, Q.C., Mr. 

John L. Morris and Mr. C. J. Dohertt, and 

seconded by Mr. E. Lafontaine, M.P.P. : 

That the secretary transmit to the family of the 
late judge a copy of these resolutions, and at the 
same time convey to them the expression of the deep 
sympathy of this Bar with them in their affliction. 

Moved by Mr. J. Kirby, seconded by Mr. 

R. Dandurand : 

That these resolutions be published in the papers of 
this city. 

Mr. Bfthunb, Q.C., in moving the first re- 
solution, said : I do not think it is necessary 
that I should add anything to the words of 
the resolution. I am sure that we must all 
feel the very great loss that the Bench, the 
Bar and the public has sustained by the sud- 
den death of Mr. Justice Ramsay. For my 
own part, I h|ive always admired him im- 
mensely, and when I speak of his brilliant 
talents, varied acquirements and great learn- 
ing, I do not think there is a word too much. 
In short, I have always regarded him as one 
of our greatest legal minds. 

Mr. Kbrr, Q.C.— I have very little to add 
to what has fallen from the lips of my learned 
friend, Mr. Bethune, excepting to say that I 
had the advantage of practising for many 
years in opposition to the late Mr. Justice 
Ramsayi and I must bear testimony to the 
fact that we have never had a public prose- 
cutor in Montreal who was at all equal to 
him. He was most careful and attentive in 
his duties, and one noteworthy feature was 
that when he gave his word to a covfrh'eihsLt 
on such a day a trial would come on, you 
might depend upon it with the most implicit 
confidence. It is hardly necessary to add 
anything further with respect to him, except- 
ing to say that his industry was very great, 
the pains that he took with his cases was un- 
exampled, and so far as his integrity was 
concerned, although a violent partizan when 
at the Bar, I do not think that even the 
breath of suspicion was raised as to the purity 
of his motives in any of the cases in which 
he was engaged. 

Mr. Day, Q.G — I need only say that I 
heartily endorse every word that has been 
uttered by my two learned friends. 

Mr. P. H. Roy, in moving the second reso- 
lution, said : After the remarks of the learned 
gentlemen who have preceded me, there is 
but little to add' Judge Ramsay's knowledge 
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of French was remarkable, and he was most 
distinguiBhed for bis impartial conduct on 
the Bench. In fact, he represented Justice 
itself, and the youngest member of the Bar 
could always expect to be protected quite as 
fully as the oldest 

Mr. J. C Hatton, Q.C— I will add nothing, 
except to endorse what has been so well said 
by those who have preceded me, and to ex- 
press my own deep personal regret at the 
death of Mr. Justice Ramsay. 

Mr. Jambs Kibby, in moving the last reso- 
lution, said: — I fully concur in what has 
been observed by the speakers who have 
preceded me. There is one fact, however, 
which, in justice to the memory of the de- 
parted Judge, should be mentioned. The 
event, so sad, so unexpected to the Bar, was 
not unexpected by the Judge himself. He 
came to Montreal, on the 1st of November, a 
tired and sick man, and fully conscious that 
he might soon be called away. In conse- 
quence of the illness of a colleague, he was 
asked to assume double duty by taking the 
criminal term of his court out of his turn. 
Though he felt, and stated to me, that his 
strength was well nigh spent, he stuck to his 
poet, and was unwilling, even by a day's ab- 
sence, to interrupt the public business. This 
fact shows his devotion to duty and his sense 
of the importance of the judicial office. As 
has been very truly stated in the article 
which appeared in the Gazette, he dropped 
down dead in harness, willing to sacrifice 
himself, rather than that any one should 
suffer by his absence from his post 

The meeting then adjourned. 



INSOLVENT NOTICES, ETC. 

Quebec Qffietal Gazette, Dee. 18. 
Dwidende. 

Re Felix Fortin, St. SMiTeur. — First and final 
dividend, payable Jan. 2, 1887, H. A. Bedard, Qnebec, 
earator. 

Be N. Mailhot A Cie., Three Rivers.— Dividend, 
Seath & Daveluy, Montreal, curator. 

Re Moore k Co., Montreal.— First and final divi- 
dend, payable Jan. 4, 1887, J. C. Beauchamp, Mon- 
treal, curator. 

Re Sen^sal A Dealierre.— Dividend, payable Jan. 
9, 1887 . Kent A Turcotte, Montreal , curator. 
Separation as to propertp. 

Sophie Oill vs. Wilfrid C. Boucher, notary, St. 
Thomas de Pierreville, Dec. 15. 



Alvine (Mlioa Marois vs. Joseph Z. Labal dlt 
Beanliea, Quebec, Deo. 16. 

Marie Louise Ada Roy vb« Louis 0. Boarret, 
physician, St. Francois du Lao. 

Quebec QficieA OajuMe, Dec 24. 
Judicial AbaindouwtieiUa. 
Naroisse Aaelair, Sorel, Nov. 27. 
Joseph Pa«6, undertaker, Montreal, Deo. 17. 

CureOore appointmL 
Re Victor L. C6t6, C6U k Cie., St Johns.— Kent k 
Turcotte, Montreal, curator, Dec 22. 

Re A. Oauthier.^A. A. Taillon, Sorel, curator, 
Dec. 7. 

Re Joseph Jacques, Quebec— F. Gourdeau, Qnebee. 
curator, Dec 21. 

Re Catherine McBntyre, Montreal — W.J.O'MaUey. 
Montreal, curator, Dec 3. 

Re Th6odule Neveuz, Terrebonne.— Kent k Tur- 
cotte, Montreal, curator, Dec 16. 

Application for diecharge. 
Re Emma and Georviana L'ltalien (under Insol- 
vent Act of 1875).— Quebec, Feb. 1. 
Dividende. 
Re Aubin Duperrousel, restaurant keeper. Mont- 
real.— Dividend, Seath k Davelny, Montreal, curator. 
Re J. A. Lavivne, trader, Trois Pistoles,— First and 
final dividend, payable Jan .7. H . A.Bedard, Qnebec, 
curator. 

Minutee traiuferred. 
Minutes, repertory and index of the lateE. R. 
Demers, N- P., Bedford, transferred to Michael Boyce, 
K.P., Bedford, Dec 16. 

Separation a» to property. 
Sarah McGinnis v. Robert Mauger, trader, Ste. 
Adelaide de Pabos, Dec. 18. 



GENERAL NOTES. 



Lawtkbs Should Know Bvebtthino.— Some years 
ago a man in the southern part of the State of New 
York was tried for killing some wild pigs which be- 
longed to a neighbour. The only witness of the prose- 
cution, who swore to the killing, said he saw the 
defendant in the act The young lawyer for the de- 
fendant, in cross-examining the witness, asked if the 
swine made much noise when they were stuok. The 
witness, to make a most profound impression, turned 
in his chair and said, " Jedge, I never heard suoh ail 
fired squealin' in my life." Defendant's counsel at 
this point addressed the Court and said, " I ask ywa 
honour to take judicial notice of the fact that a wild 
hog never squeals." He did, and the prisoner was 
acquitted.- ii^6aay Law Journal. 

Too Bbiit roE Gbaicmab.- The shortest chattel 
mortgage we have peen was the subject of litigation in 
Church V. M'Leod, Vt. April 23, 1886, 2 New Buffliind 
Rep. 160. It was in these words : " The six calves for 
which this note is given is to be Churches until i»id 
for." The document having been recorded in the 
town clerk's office, pursuant to the statute, the ^(Hirt 
held that it was constructive notice, and that a pur- 
chaser from the mortgagor was liable for a oonvenrioo 
in taking possession and selling Qn^ of the oi^T91-'« 
Daii^ Law Regiettr. 
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We expected to have been able to an- 
Boance the judicial appointments in our 
present iasne, bat up to Thursday afternoon 
there is no positive intelligence. As the 
names of the new judges wOl probably be 
given to the pubUc before this number 
reaches oar readezB* vee shall not say more 
than that the gentlemen to virhom the posi- 
tions have probably been assigned, stand 
very high in the profession. 



A small error of date occurred in our last 
issue, with reference to Mr. Justice Torrance* 
It was said that proof sheets had been re- 
ceived from him on Thursday afternoon. 
It should have read '' Friday," the letter, 
addressed in his own hand, being postmark- 
ed ** Dec. 31," the last day of the old year, 
and less than forty-eight hours before his 
unexpected decease. The correction may 
appear unimportant, but knowing; his own 
love of exactitude, which led him on one 
occasion to write us, pointing out a similar 
slip, we feel bound to rectify the date. 



The Law Jowmal (London), has the follow- 
ing on the subject of the conveyance of the 
mails :•— The Cunard Company have wisely 
undertaken to carry the Queen's mails pend- 
ing the decision of the Courts, and, whether 
or not the Government have a good case 
against the company on the information 
filed, it seems clear that the company's 
ships are bound to carry the naails. By the 
Post>Office Act, 1837, s. 6, it was provided 
that "every master of a vessel outward 
bound to Ceylon, the Mauritius, the East 
Indies, or the Cape of Good Hope who shall 
refuse to take a post letter-bag delivered or 
tendered to him by an officer of the Post> 
Office for conveyance shall forfeit 200/." 
This penalty was extended in 1841 to the 
masters of outward-bound vessels generally, 
and is recoverable on the information of any 



person by suit in a superior court. Whether 
the master of the IJmbria has incurred this 
penalty depends on whether the bags were 
tendered to him, which seems doubtful ; but 
the master for the present snaps his fingen 
at Acts of Parliament on the broad Atlantic* 
Meanwhile the Attomey-Generars inform- 
ation is filed against his employers, the 
Cunard Company. No penalty is imposed 
by the Act on shipowners refusing to carry 
mails, and although aiding and abetting is 
provided for by the Act in regard to other 
Post-Office offences, there is no such pro- 
vision in regard to refusing ship^s letters- 
If the common law be appealed to, the 
Attorney-General will have the hard task 
of showing that ocean-going ships are bound 
to carry letters in performance of their duty 
as common carriers. Common carriers are 
constituted by the custom of the realm, but 
we have high authority for saying that 
' man's control stops with the shore.' 



DISTRICT OF OTTAWA — FORMATION 

OF THE PANELS OF GRAND 

AND PETIT JURORS. 

In the Districts of Montreal and Quebec, 
the panels of grand and petit jurors are com- 
posed of an equal number of persons speak- 
ing the English language and of persons 
speaking the French language; and the 
Sheriff, in forming the panels, takes alter- 
nately a juror of each class from the jury 
lists. 

In the other districts, the panels are formed 
by taking the names of the number of jurors 
required, from the jury lists, uninterruptedly 
and successively, in the order in which they 
are entered. 

In both cases, the panel of grand jurors is 
composed of twenty-four jurors. The panel 
of petit jurors is composed in the first case, 
of sixty jurors, and in the other case, of forty 
jurors. 

The provisions respecting the formation of 
the panels in the Districts of Montreal and ' 
Quebec may, under the authority of Section 
36 of the " Jury Act of the Province of Que- 
bec," (46 Vict ch. 16,) be extended to any 
other district, by an order of the Lientenant- 
Govomor in Council, upon the preeentment 
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of the Grand Jury of such Districti approved 
by the presiding Judge, declaring the ex- 
pediency of such extension. 

These proYisions wei^ extended on the 
18th Dec. 1886, to the District of OtUwa 
under the following documents : — 

Extract from the charge addressed by Mr. 
Justice Wurtele to the Grand Jury, on the 
10th Dec. 1886 :— 

** In Districts in which the population is 
" composed in part of persons speaking the 
** English language and in part of others 
"speaking the French language, the law re- 
^ specting jurors and juries provides for the 
" formation of the panels of the Grand and 
*< Petty juries with an equal number of per- 
'* sons speaking each language. It is only 
" right that the half, at least, of the jury 
*' should speak the language of the accused ; 
** and I think that the time has come when 
" this privilege should be secured to the in- 
'^ habitants of this district To-day the 
" Grand Jury is wholly composed of jurors 
"speaking the English language; at the 
** next term, it may be altogether formed of 
" persons speaking the French language. I 
" know that no injustice will arise from this 
" state of things, and that whatever may be 
" the language of a Jury, it will act faithfully 
" and honestly ; but I also feel that this state 
" of things may produce a feeling of disquiet, 
" if not of mistrust, which it would be well 
"to obviate. The provision I have men- 
** tioned would remove the possibib'ty of this 
" feeling. This provision may be extended 
" to any district by an order of the Lieuten- 
" ant-Governor in Council, upon the present- 
" ment of the Grand Jury of the District, de- 
" daring that there is expediency for the 
" extension, where such presentment has 
" been approved of by the Judge who pre- 
" sided over the term. I therefore draw 
" your attention to this matter and submit 
*' it to your consideration." 

Extract from the presentment made by 
the Grand Jury on the 11th Dec. 1886, and 
• approved by the presiding Judge, Mr, Justice 
Wurtele, on the 13th Dec 1886 :— 

"The Grand Jurors for the District of 
" Ottawa respectfully present : That in con- 
" sequence of some sections of the district 
*' being principally settled by people speak- 



" ing the English language, and other seo- 
** tions being principally settled by persons 
" speaking the French language^t frequently 
" happens under the mode of summoning 
" jurors for this court at present practised in 
"this district, that sometimes nearly the 
" whole panel consists of persons speaking 
" the English language only, and at other 
" times the jurors summoned consist mostly 
" of persons speaking only the French Ian- 
" guage, and serious inconvenience and de- 
" lay result therefrom ; and the Grand Jury 
" respectfully request that this Court should 
" urge upon the Government of this Pro- 
' Wince, to order that the panels of Grand 
'* and Petty Jurors to be summoned before 
" this Court should be composed one half of 
" persons speaking the English language and 
" the other half of persons speaking the 
" French language." 

Order of the Lieutenant Governor in 
Council, of the 18th December, 1886 :— 

Chjimbrb du Conssul Exfsavrjr, 

QuiBEc, 18 d^oembre, 1886. 
prAsbnt: 
Le lieutenant geuvemeur, en conseiL 

"Attendu, que dans et par la section 36 de 
" I'acte 46 Vict, chap. 16, il est decrfit^ que 
" dans les districts de Quebec et de Montr^ 
" il doit y avoir vingtrquatre grands jur6s et 
"soixante petits jur^ assign^s pour servir 
" devant toute cour de juridiction criminelle, 
"moiti^ desquels doit 6tre compost de 
"personnes parlant la langue frangaise, et 
"Tautre parlant la langue anglaise; etque 
'^les dispositions de cette section peuvent 
"s'appliquer k tout autre district par un 
" ordre du Lieutenant gouvemeur en Con- 
"seil, sur Tadresse du grand jury de ce 
"district, approuv^ par le juge si^geant, 
" constatant Topportunit^ de cette mesure. 

'•Attendu que le grand jury du district 
"a pr^sent^ ft Thonorable Juge Wurtele, 
"pr^idant la Cour du Banc de la Reine 
" si^geant maintenant A Aylmer, une adrasse 
"montrant Topportunit^ de faire assigner 
" les grands et petits jur^, moiti4 desquels 
" parlant la langue anglaise et moiti4 parlant 
"la langue frangaise, et demandant & la 
" Cour d*obtenir du gouvernement un ordre 
"HcetefBBt; 
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"Attenda que oette adresse a ^te approuv^ 
" par rhonorable Ju2e Wurtele, et qu'il est k 
^ propoB d'aoc^er A la demande susdite ; 

'^ U est ordonn^ que les dispositions de la 
" 36e section du dit acte, 46 Vict., ch. 16, 
^ aoient appliqu^es aa district d'Ottawa." 

GUSTAVB GrBNIKR, 

D6p. Gieffier Conseil Ex^catifl 



aECUIT COURT. 
Hull, (Dist of Ottawa,) Dec. 9, 1886. 

BeJiJTe WUBTKLB, J. 

Ex parte Moffet, Petitioner, and Pag^ Re- 
spondent, <& CflAMPAONB, J. P. 

JwHoi of the Peace — Tnal-^Symmjary 
Cownciicn. 

Held: — Where a pergon was charged, under 
Sect b9qf the Act respecting malicious in- 
juries to property (32-33 VxcL ch. 22), with 
having committed an indictable misdemeanor, 
and ihe justice of the peace, after the pre 
liminary inquiry had been conducted as in 
the case of an indictable offence, convicted 
the drfendant, without trial, of an offence 
punishable on summary conviction, thtt the 
conviction was bad. 

See 9 Leg. News, p. 403, for judgment in the 
sanie case, granting a writ of certiorari. 

Feb Ccbiam:— The petitioner oomplsins 
that he has been aggrieved by a conviction 
rendered against him, under section 60 of the 
act respecting malicious injuries to property 
(32-33 Vict, ch. 22), condemning him to pay 
a penalty of $10, and the further sum of $15 
to the respondent as a compensation for the 
damage done by him to personal property 
belonging to the respondent; and the pro- 
ceedings had before the justice of the peace 
have been brought before me by means of a 
writ of certiorari. 

The charge made i^ainst the petitioner 
was of having committed an indictable mis- 
demeanor; he was accused, under section 69 
of the Act respecting malicious injuries to 
property, of having committed damage, 
injury or spoil to certain personal property 
belonging to the respondent to an amount 



exceeding $20.00. Under this charge, the 
petitioner was apprehended and brought 
before the justice of the peace, and the in- 
quiry ordained for the case of indictable 
offences was made. It appears, by the lecord, 
that the witnesses produced by the prose- 
cutor were examined and cross-examined; 
but it also appears that the petitioner was not 
admitted to make a defence to the complaint 
made against him nor to produce and ex- 
amine witnesses on his behalt 

After the inquiry, which was made under 
the provisions of the Act concerning the 
duties of justice^ of the peace with respect 
to indictable offences, the justice of the 
peace neither committed the petitioner for 
trial nor discharged him, as he should have 
done in pursuance of that Act ; but he con- 
victed the petitioner of an offence punishable 
on summary conviction, as if he had had a 
trial. 

It is a fundamental rule, known to all, that 
no peraon can be condemned otherwise that 
according to the law of the land ; or, in other 
words, without due process of law. 

The law of the land requires that a person 
accused of any offence should be heard be- 
fore he is condemned, and that judgment 
should only be rendered after trial ; and due 
process of law implies regular judicial pro- 
ceedings, which require a public charge with 
regular allegations, an opportunity to answer 
and a judicial trial. 

The petitioner was charged with an indict- 
able offence, and, after the preliminary in- 
quiry, he should have been either discharged 
or committed for trial, at which he would 
have full opportunity to answer and defend 
himself. If he had been accused of an 
offence punishable on summary conviction, 
he would have had the right to make full 
answer and defence to the complaint, and he 
would have had a regular judicial trial 

In the present caj^,the petitioner has been 
condemned without having been heard ; he 
has been condemned without due process of 
law, and a fundamental principle of the law 
of the land has been violated. 

I find that the proceedings contain gross 
irregularities and that, as the prosecution 
has not been conducted according to the 
prescribed forms and solemnities for ascer- 
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taixung guilt, there is reaaon to believe that 
jnstioe has not been done. 

The Court therefore quashes the oony iction. 
Conviction quashed. 

AcMUe X. TcHbot, for petitioner. 

Rochim 6c Champagne, for respondent 



COUE DE CIBCUIT. 

MoNTRiLU^ novembre 1886. 
Coram Ouiuxt, J. 
Dupoin? V. KaRouACK. 
Mlde6n^Service9 profewonneU— V%iUe$^ 
Prevne. 
Juoi : — Qit'im mideein appeli pour donner au 
9oin8 d un malade est le eeuljugedunomhre 
de vUUei qu*U doit /aire au malade ; etque 
dans une action pour service prof essionnel, 
U sera era d son sermentpour le nombre et 
la nieessiti des visiiesfaites. 
Le demandeur ayant 4t^ appeli & donner 
ses soins comme m^ecin A I'enf&nt du d6- 
fendenr fit du 7 avril 1886 au 17 juin suivant 
65 visites, dont plusieurs de nuit H 
chaigea au d^endeur $64. Ce dernier 
ayant refuse de payer cette somme, le 
docteur intenta la pr^sente action. Le d6- 
fendeur plaida que le compte 6tait surcharge, 
que plusieurs des visites 6taient inutiles et 
n'avaient pas ^t^ requises par lui, qu'au 
contraire, eUes avaient ^t^ faites malgr^ lui* 
Le d6fendeur offrait de confesser jugement 
pour $30.00. 

Le demandeur donna son propre t^moi- 
gnage que toutes les visites qu'il avait faites 
^talent n^cessaires au r6tablissement de 
I'enfant, dont la maladie requ4rait des soins 
continuels. 

La oour en donnant jugement en favour 
du demandeur remarqua que le demandeur 
ayant 4t6 requis par le d^endeur de soigner 
son enfant, devenait le seul juge du nombre 
de visites qu'il devait lui faire afin de lui 
Dure suivre le traitement qu'il croyait devoir 
le sauver, qu'autrement le m^ecin ne pour- 
rait consciencieusement faire son devoir et 
suivie la marche de la maladie. 

.Jugement pouf le demandeur. 
Avffi dc LafortvMy avocats du demandeur. 
Loranger dc Beaudin, avocats du d^fendeur. 
(j. J. B.) 



OOUR DE CIBCUIT. 

4 mai 1886. 

Coram Lobangsb, J. 
Les Stndigb ds la PAitoiBse db Stb. Cun£- 

OOIIDBV. FORTB. 

Constrvction d^iglise—Acte de coHsation des 
syndics-^HomologaHon par les Commis' 
saires—Chose jugie—ExtraU du rdU, 

Juoife : — lo. Que dans une action pour reeowre- 
ment de repartition' pour la construction 
d^une iglise, d laqueUe action le dffendeur a 
plaidi par une defense en fait, Vextrait du 
r6U de coHaaHon ddment eertyu est une 
preme authentique et sufflsante pour ohienir 
jugement 

2o. Que le jugement des Commissaira pour VI- 
rection civile des paroisses et la construe- 
Hon des iglises confirmant Vffeetion des 
syndics et homologuant lerdle dc eotisation 
fait par les syndics, est un jugement judi- 
ciaire ayant entre les syndics et les persorma 
parties au rdle la force de chose jugfe. 

Les demandeurs poursuivirent le d^en- 
deur pour $7.58, montant de deux paiements 
dus sur une repartition faite par les syndics 
pour la construction d'une ^lise A Sta Cun^ 
gonde, en vertu de laquelle repartition une 
propriety en possession du d^fendeur avait 
et^ tax^e. L'action 6tait en declaration dliy- 
poth^que. Les demandeurs produisirent un 
extraitdu r61e, un certificat du president 
des syndics oertifiant que la taxe avait M 
impos^e et etait dil, et les jugepients des 
commissaires pour T^rection civile des pa- 
roisses et la construction des iglises confir- 
mant reiection des syndics et homologuant 
le r61e de cotisation fait par eux. 

Le defendeur plaida par une d^ense an 
fond en fait 

A Paudition de la cause, le d^endeur 
produisit, sous reserve de Tobjection des de- 
mandeurs, un acte de vente <le la propriety du 
sherif de Montreal, A la Society de Construc- 
tion Mont Royal, et un certificat d'enregistre- 
ment etablissant que c'etait le dernier acte 
de vente enregistre et demanddrent que Pac- 
tion fdt debout^ vu que le defendeur n'etait 
pas proprietaire de Timmeuble tax6, mais 
que cet immeuble appartenait A une society 
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de construction qui ne pouyait paa §tre 

Les demandeun sonmirent deux points : 
lo Quele d^&ndeur aurait dd plaider sp^ia- 
lemeDt le fait qu'il n'^tait pas propri6taire au 
temps de Pimposition de la dite taxe, et en 
fairs la preuve, etqu'en presence d'une de- 
fense en fait, Teztrait du r61e de cotisation 
diiment certifi^ ^tait une preuve authentique 
faisant entidrement preuve & Tencontre dee 
pretentions du d^fendeur ; 2o Que de plus le 
ddfendeur auzait dd soumettie oes objections 
an Me de cotisation devant les oommis- 
saires dans les d^lais fix^ par la loi, et les 
avis publics donn^ par les dits commis- 
saires avant Tbomologation du dit r61e de 
cotisation. Que les commissaires en homolo- 
guant le r61e avait rendu un jugement qui 
avait la mtoe force de chose jug^ que ceux 
rendus par les cours de justice, et que ce 
jugement 6tait final et sans appel entre les 
syndics et les personnes port^es comme pro- 
pri^taires des immeubles tax^s par le r61e 
de cotisation ; 3o Qu'enfin, Taction 6tait en 
d^laration dliypoth^ue, et le d^endeur 
^tait sans int^ftt ; s'il n'^tait pas propria 
taire, 11 n'ayait qu'il d^aisser la propridt4 

Le d^endeur pr^tendit qu'il pouvait plai- 
der quil n'^tait pas propri^taire, par d^ense 
en &it, et que c*^tait aux demandeurs & 
prouver qu'il T^tait 

Les pretentions des demandeurs furent 
maintenues par la cour. 

Jugement pour les demandeurs pour $7.58 
et les d^pens. 
/. /. Beauchampt ayocat des demandeurs. 
Archambaidt A SL Loui$, avocats du d6- 
iendeur. 

(j. J. B.) 



TRIBUNAL aVlL DE LA SEINE (5e Ch.) 
2 novembre 1886. 
Pr^idence de M. Auzouy. 
Lbrouz y. ScHWEtniBR. 
BaU — Preneur — Commerce — Exploitation'^ 
Annexion cTvn notweau commerce— 
% Dommaga-inttriti, 
LoT9qu/e VimmiuUe a iti loui envuede Vexploi- 
toHon d'vn commerce ditermin^, le preneur 
ne aaulrait y adjoindre un autre eoniTnerce 
wyn prSvu au haU, 



Spiciakment ceiui qui a loui une hovHque en 
anmm^ni q^il y exereerait la profemon de 
coiffeur, ne Baurait, ecus peine de dommagei' 
intirits, annexer d 9on indwtrie un com' 
merce de viru dans Us lieux louii. 

Lb Tribunal, 

Joint & la demande principale la demande 
reoonventionnelle ; 

Sur la demande principale : 

Attendu qu'il r^ulte des faits de la cause 
que, dans la commune intention des parties, 
Schweitzer n'avait lou6 ft Leroux les lieux 
qu'il occupe dans I'immeuble de celui-ci que 
pour 7 exercer la profession de coiffeur ; que 
cette intention r^sulte notamment de la 
clause du bail par laquelle le premier n'^tait 
autoris^ A faire que des trayaux d'agence- 
ment n^cessaires aux besoins de son Indus- 
trie; qu'il n'est d^ lors pas permis ft 
Schweit2ser d'adjoindre ft son Industrie de 
coiffeur le commerce de yins qu'il a 6tabli 
dans les lieux lou4s ; que la yeuye Leroux, 
en sa quality de propri^taire, est fond^ ft lui 
im}x)ser I'ex^ution du bail et ft interdire ft 
ses locataires I'exercice d'un autre commerce 
que celui de coiffeur; que le dommage 
r^ultant pour le demandeur de cette double 
yiolatiou du contrat sera suffisamment 
r^par^ par I'alloration des d^pens de la 
demande principale ft titre de dommages et 
int^r^ts; 

Sur la demande reconyentionnelle ; 

Sans int^rSt ; 

Par ces motifJs, 

Dit que dans la quinzaine du jugement ft 
interyenir Schweitzer sera tenu de cesser 
I'exploitation de fonds de commerce de mar- 
chand de yins et liqueurs par lui exploits 
dans les dits lieux ; 

Sinon et faute par lui de ce faire dans le 
dit d^lai et celui pass6, le condamne ft payer 
ft Mme yeuye Leroux la somme de 50 francs 
ft titre de dommages-int^rdts par chaque 
jour de retard pendant un mois^ aprds quoi il 
sera fait droit, etc 

NoTB.— V. conf. dans des esp^oes sensible- 
ment analogues: Douai 18 aotit 1864 (S. 
67.2.188— J. du P. 67.712); Paris 26 juillet 
1879 (& 81.2.229— J, du P. 81.1.112); CJompt : 
Paris 14 mai 1859(8. 59.2.486-nJ. du P. 59.464 
— D. 59.2.140).— (?a«. du Paiaie, 
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JUSTICE DE PAIX DU ler ARRONJDIS- 
8EMENT DE PARIS. 

18 juin 1886. 

M. CAXR±f juge de paix. 

MeiFRBDY Y. COUPAGNIE DES OmNIBUB DB 

Parul 

Beip(m9ahilitS--Accident'~0rnnihu8 de Pari»^ 
Arrit obligatoire pour prendre un voyageur, 

Les eonductewrs d^omnihus d Paris doivent, aux 
temus de VarU 23 de VarriU de la prifecture 
de police^ affich6 dans VinUrieur de chaque 
voiture,faire arriter leur omnibus lorsqu^ils 
en sont requis par les voyageurs ; ils sont 
responsaUes des accidents qui swrvienneni, 
t^ils n^ohiemptrent pas aux signes que leur 
font d ee sujet les voyageurs, 

Notts, juge de paix, 

" Attendn que Meifredy r^Iame A la com- 
pagnie des Omnibus une somme de 200 
francs, compost de : lo 130 francs pour ho- 
noraires de m^decins ; 2o 70 fr. pour d6t^ 
lioration de vetements ; que la compagnie 
d^enderesse repousse cette reclamation ; 

** Attendu que ie 28 mars, & onze heures 
du soir, rue Notre-Dame-de-Lorette, Mei- 
fredy, voulant prendre Tomnibus Clichy- 
Od^n, fit signe au conducteur et Tappela ; 
que, supposant que ce dernier obeirait im- 
m^iatement k ce signe et A cet appel, Mei- 
fredy courut vers la voiture et posa un pied 
8ur la premidre marche ; que Tomnibus 
n'ayant pas arrSt^, Meifredy fit un faux 
mouvement et tomba sur la chauss^ ; que 
le conducteur ne se preoccupa point de cet 
accident et des suites qu*il pouvait avoir; 
qu'il est 6tabli, aux d^bats, que le conduc- 
teur a vu les signes et entendu les appels ; 
que Tomnibus n'^tait pas complet ; qu'en ne 
faisant pas arrdter Tomnibus, le conducteur 
a manqu^ A son principal devoir et commis 
une negligence qui engage la responsabilite 
de la compagnie dont il est le pr^ixw^ ; qu*en 
ne portant aucun secours & Meifredy, le con- 
ducteur a commis une faute qui echappe d 
notre appreciation et relive des pouvoirs dis- 
ciplinaires de la compagnie ; 

'< Attendu que, dans sa chute, Meifredy 
s'est blesse A Toeil gauche, au bras 
gauche et aux genoux ; que ces blessures 
out necessity les soins des docteurs Desor- 



meaux et Fillaste ; que les honoraiies de ces 
medecins s'^l^vent A 130 fr., et ne sont pas 
exag^r^s ; 

" Attendn que les vetements de Meifiedy 
ont ete dechir^s et taches ; que leur r§pani- 
tion entratne une ddpense que nous evBlnoiu 
& 50 f^. seulement ; 

" Par ces motifii, 

** Gondamnons la compagnie des Omni- 
bus A payer A Meifredy la somme de 180 fr." 



OOUR lyAPPEL DE EIOM (Ire Ch.) 
ler Join 1886. 
Presidenoe de M. Bonnbtt. 

SbBIBYS v. CoKSOBTS DS MAPgiriyAC. 

TestamerU—IfUerdicHonr^Intervalie ludde^ 
Validiti. 
Les testaments f aits par unepersonne en Hat ha- 
bituel de dimence, mais d une Spoque antl- 
rieure d son interdiction, doivent Hre va/t- 
dis et recevoir exicuHon, lorsqu^il rMU 
tant de leur tenetir et de la neUeti de lews 
dispositions que des autres circonstances tt 
documents de la cause, la preuve gu'au mo- 
ment de leur confection leur auteur a joui 
de lapl&nitude de ses facuUis et a fcrmuU 
sa volonti avec une luciditi et privoyance 
parfaites. 



CX)UR FAPPEL DE PARIS (7e Ch.) 

11 Janvier 186a 

Prdsidence de M. FAuooNNEAU-DuFBassm 

DbB PoRTBS D'AMBLiziBUZ V. GOHPTOIB CEN- 
TRAL DB FRANCB. 

Opirations de Bourse — Eoxeption de jeu — Opi- 
ration unique — Banquier — Bonne foi— 
Agent de change — NSgocicUion — Intermldi' 
aire^Art, 76 C. com. — Ratification — Df 
mande de terms et dilaL 

lo. V exception de jeu en matiire d^opiratioTis de 
bourse ne savrait itre opposie au banquier 
lorsqu^une sevle op6tation a iti faite et q^U 
n^est point itabli que le banquier $itsuqu€ 
cette operation devait se rigler par le paie- 
ment de differences, 

2o. La nuUH4 tirie de ce qu*une opiraHon de 
bourse a iti effectuie par un banqwtr^ sans 
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VirUermidiaire cPtin agerU de change (art 
76 C cam.) ne savrait iire propoUe par le 
dientf qui, ayant raiiJU Vopiration faite 
pour 9on compte ei par son ordre, t^est re- 
eonnu dibiteur et t^eti bomt d demander 
terme et dUai, / 
A ]a date du ler septembre 1883, jngement 
du Tribanal de commerce de la Seine ainsi 

** Attendu qa'il est acqms anx d^bats que 
dee Portes d'Ambl^eux a cbaiig4 le Comp* 
toir central de France d'ex^cuter, poor son 
compte, des operations de bourse qui le con- 
stituent dibiteur, A fin novembre 1882, de 
3,454 fr. 60; que si des Portes r^pond au 
procte qu'il n'est point souscripteur des titres 
sur lesquels se sont effectu^s les dites opera- 
tions, 11 est etabli qu'il a bien command^ 
I'achat et que le liquldateur n'invoque point 
de souscription dans la cause; que, s'il est 
^t grief au Comptoir central de n'avoir 
point execute son ordre du 2 novembre, en 
report de valeurs ottomanes, il oonvient de 
reconnaitre qu'en refusant de continuer les 
operations pour garantie desquelles 11 soUi- 
citait alOFB vainement une oouverture, le 
Comptoir ne s'est point ecarte du legitime 
exerdce de son droit, et que ce refus ne 
saurait d^gager des Portes de ses obligations 
anterieures ; 

'*£t attendu que, le 11 novembre 1882, des 
Portes a reconnu I'exactitude du compte au 
Comptoir central, en se bomant A demander 
terme et deiai pour se lib6rer ; qu'il n'a point 
obtenu ce deiai; que le solde est ecbu, et 
qa'il y a lieu d'obliger des Portes au paie- 
ment; 

'* Par ces motiilB, 

''Condamne des Portes, par les voles de 
droit, A payer au liquidateur du Comptoir 
central la somme de 3,454 fr. 60, ayec les 
interets suivant la loi, etc." 

Des Portes d'Ambiezieux ayant inteijete 
appel et invoque devant la Cour Texception 
de jeu et oelle tir^e de la violation de Tart. 
76 GL com., la Cour a rendu Tarrdt suivant : 
La Cour, 

Considerant que le Comptoir central de 
France n'a fait, pour le compte de I'appelant, 
qu'une seule operation; qu'il n'est point 
6tabli que le dit Comptoir ait su que cette 
operation n'avait pour but que le paiement 



de differences, et que, d^ lors, des Portes 
d'Ambiezieux est mal fonde A invoquer Tex- 
ception de jeu de Tart. 1965 du Code civil ; 

Considerant, d'autre part, que I'appelant a 
expressement rati fie et approuve I'operation 
faite pour son compte et par son ordre ; qu'il 
s'est reconnu debiteur et s'est borne ft de- 
mander terme et deiai ; qu'il est, par suite, 
irrecevable A proposer la nuUite de Part 76 
Code com.; 

Par ces motifs et adoptant, au surplus, 
ceux des premiers juges, 

Declare des Portes d'Ambiezieux mal fonde 
dans son exception ; 

Le declare non recevable dans sa demands 
en nullite, etc 

NoTKL— Sur le premier point : V. Cass. 18 
novembre 1885 (Gaz. PaL 85.2.737) et le ren- 
voi 

Sur le second point: V. Tass. 28 juin 1885 
(Gaz. Pal. 85.2.145) et les decisions citees au 
Repertoire unlversel de la jurisprudence 
frangaise, Gaz. Pal. 85.2, v" Agent de change. 



THE LATE MR. JUSTICE RAMSAY. 

At the opening of the Court of Appeal at 
Montreal on Friday, Dec 31, there being 
present Chief Justice Dorion and Justices 
Monk, Cross and Baby, 

Sir A. A. DoBioN said : Since the last sit- 
ting of the court we have had the great mis- 
fortune to lose one of our colleagues. This 
event deprives us of the advantage, not only 
of giving judgment in a number of cases in 
which our late colleague took part in the 
hearing, but also of the assistance which we 
received from a judge so industrious and 
painstaking as Mr. Justice Ranrsay. We 
feel that his death deprives the Bench, the 
Bar and society in general of one who was an 
ornament to his position. I may say that I 
have seen the notes of our lamented brother, 
and they show that he was ready to give 
judgment in every case heard last term with 
one or two exceptions. These opinions show 
that up to the last moment of his life he was 
characterized by his usual industry and 
acuteness in dealing with the questions be- 
fore him, and I feel that it is a great loss to 
this Bench to have been deprived of the as- 
sistance which, at his age, might have been 
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hoped for daring a long time to oome. With 
these few words, we dischaige the dUibM in 
the cases which were heard before foar 
judges, including Judge Ramsay. It may 
be necessary hereafter to discharge the 
dilibdrS in other cases in which there were 
five judges, but in these cases it is necessary 
for us to confer first 



. THE LATE MR. JUSTICE POLETTR 

Antoine Polette, of Three Rivers, a retired 
Justice of the Superior Court, died Jan. 6i 
aged 79. 

The deceased was bom at Pointe-aux- 
Trembles, near Quebec, August 25, 1807, and 
was educated at Quebec Seminary. He 
studied law with Messrs. Hilaire, Girard and 
Joseph Lagneux, and was called to the Bar 
in 1828. He was warden of the district of 
Three Rivers in 1842, mayor of the city for 
several years and sat for Three Rivers in the 
Canadian Assembly from 1848 to 1857. He 
was appointed a Queen's Counsel in 1854, 
was the chairman of the commission for the 
consolidation of the statutes of Lower Can- 
ada and Canada in 1856, and in the same 
year served as a commissioner to enquire 
into the falling of the Montmoreud suspen- 
sion bridge. He was appointed a puisne 
judge of the Superior Court in April, 1860, 
residing first at St. Johns and afterwards at 
Three Rivers. In 1873 he was appointed a 
royal commissioner to investigate, together 
with Judges Day and Gowan, the charges 
brought against the Ministry of the time in 
connection with the grant of a charter to Sir 
Hugh Allan for the construction of the 
Canadian Pacific Railway. He resigned the 
judicial office in 1880, and was succeeded by 
the late Judge Macdougall. Mr. Polette was 
thrice married* lastly in 1857 to the daughter 
of the late Mr. Justice W. H. McCord, who, 
with three children, survive him. 



INSOLVENT NOTICES, ETC. 
Qttebeo Official Oaxette, Dee, 31. 
Judicial AbandonmenU, 
Francois K. MarohaDd, St Stanislas, Deo. 23. 
Nolin McQinnis A Co., RobiniOD, St. Franois, Deo. 
28. 
W. W. MoROW ft Go. , St Johns, Deo. 22. 
A. J. Fortin ft Brother* Thro^ Ravon, D«o, 24, 



Louis T. Dorais, 6t Gr^irs, Deo. 22. 

F. X. A. MontsioD. HnU. Deo. 2L 
Ouftrton oppo^HteoL 

Be John Qocnon, St ZephiriiL^Kent ft Tanotte. 
Montreal, onrator, Dae- 28. 

Re Jos. Paff6, Montreal— C Definartean. Montieal, 
oorator, Dee. 27. 

Be A. Anolair, Sorel.— A. A. Taillcii, Sorel, onntor, 
Deo. 23. 

Be Dame Adelte BonthllKer (J. B. fUu ft Co.), 
Montreal.'-Kent ft Turootte, Montreal, eniator, Dee. 
28. 

Divid^nda, 

Be F. M. O'Donnell, St Oiles.-Firtt and fiul 
dividend payable Jan. 15, H. A. BedanU Qaebee, 
oorator. 

Be L. J. 0. BmneUe.— First diTidend, P. B. Fu- 
neton, Three Rivers, oorator. 

Be T. Moreney.'-FirBt and final diridend pajehle 
Jan. 18, E. Clootier, Qoebeo, oorator. 

Separaiiim a§ to p ropertff . 

Eoc6nie El^onore H6naalt vs. Ernest Boadeaa, 
Clerk, Sorel, Dee. 22* 

Marie E. Th. B. Borland vs. Charles O'Reilly, mer- 
chant, Montreal, Dee. 28. 



UNPROFESSIONAL ADVERTISINO. 

To the Editor of the Lsoal News : 

Sir. — I was always under the impression 
that it was one of the traditions of the Bar, 
that advertising in any way was derogatory 
to the dignity of its memhers, hut this would 
now appear to be an exploded idea, and not 
compatible with ** modem progress." Still 
one imbued with these prejudices, and who 
cherishes these antiquated notions of the 
profession, may at least have his growl 
against the in^nious methods of advertising 
now in vogue, including an apparently stray 
item in the newspapers of the institution of 
a suit, of an unimportant and private nature, 
a " Card '' inserted daily in the new advertise- 
ments column, and the entrv in the official(?) 
list of the number of fiats lodzed or appear- 
ances filed durins the year, thereby assum- 
ing to procure a high professional standing 
in the eyes of the public 

But even these methodp are slow, and 
more direct action must be taken to procure 
a dtentile. What would the old Bar think 
of a printed circular being sent by a pro- 
minent city merchant to his customers, 
soliciting their patronage for a relative, a 
member of the firm of advocates, whose 
card he enclosed? Collection agencies are 
modem inventions. With their special 
forms, dire threats and uniformed collectors, 
they seriously encroach upon the legitimate 
collection practice, but so long as they can 
retain legal aid upon such terms as '^ no 
collection— no charge," so long are they likety 
to flourish, at the cost of the proper practi- 
tioner. 

Jim. 7th, X887. Niacma. 
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The shafts of the great archer are flying 
thickly, and in the profession, as well as out 
of it, the losses have been heavy. Scarce 
hath fallen " the tender tear which natare 
sheds'* over one we valued, when a fresh 
loss renews our grief. In the city of Mont- 
real alone, within three short weeks, two 
judges — Ramsay and Torrance — and four 
members of the bar — ^Turgeon, Rogers, R^n6 
Cotret, and R A. Ramsay — have been re- 
moved by death. .Within less than a year, 
the composition of the provincial bench has 
been greatly altered. Six judges have died 
— McCord, Macdougall^ Mousseau, Ramsay, 
Torrance, and Polette— all but the last, fal- 
ling while in the active discharge of their 
judicial functions. Two have been forced 
to resign in consequence of ill health — 
Rainville and Buchanan. This tremendous 
sweep, in a single province of the Dominion, 
produces a vivid sense of the shadowy nature 
of this existence, and shows that we are in 
truth, to borrow words sometimes lightly 
used, " bubbles on the rapid stream of time." 



Mr. R. A. Ramsay, who died at Montreal, 
after a short illness, on January 15, was a 
gentleman who, by great diligence and hon- 
orable conduct, had won a very high position 
in the profession. Without natural gifts of 
eloquence or striking ability, he showed 
what could be attained by constant industry 
and painstaking effort All that he did was 
thoroughly done. We remember a remark 
made by the late Mr. Justice Ramsay a few 
days before his death, in reference to an 
argument which had pleased him, by an- 
other gentleman of similar standing to Mr. 
Ramsay— that it was the plodders of the 
profession who generally accomplished the 
best work. Mr. R. A. Ramsay was only 42, 
and it is sad that the community should be 
deprived of perhaps thirty years of useful 
and beneficial labour, but his memory will 



long live, more especially among the younger 
members of the profession, for "his conduct 
is a legacy for all." 



In one of the letters of Charles Lamb, he 
says, " goodness blows no trumpet, nor de- 
" sires to have it blown. We should be 
" modest for a modest man— as he is for 
"himself." This is peculiarly applicable to 
the late Mr. Justice Torrance. He worked 
faithfully and earnestly, but shrank from 
any public acknowledgment of his worth. 
It was pleasing to witness the immense 
assemblage of the bar at the adoption of the 
usual resolutionSjtestify ing their appreciation 
of the sterling qualities of the deceased and 
regretfor his loss, and on the following day, 
the still larger assemblage that sorrowfully 
and reverently followed his remains to their 
last resting place. No Judge that has passed 
away in late years was so generally loved 
by the profession. We may live to see a 
more brilliant successor upon the beach, but 
it will be long before we shall see one who 
was so warmly regarded by men of all ages, 
parties and nationalities. 



Under the pressure of many losses, we 
have omitted to notice particularly the re- 
tirement of Mr. Justice Buchanan of the 
Superior Court It was rumoured at first 
that his withdrawal was only temporary, 
and that after a period of rest he would pro- 
bably be able to resume the duties of his 
office. We regret that this information 
proves to be without foundation, and that 
Mr. Justice Buchanan has been compelled, 
by the condition of his health, to place his 
resignation in the hands of the government 
Mr. Buchanan, who was assigned to the 
district of Bedford, was a judge of great ac- 
complishments and personally very much 
esteemed. Many of his judgments have ap- 
peared in this journal, and bear evidence to 
his ability as a jurist He has also sat from 
time to time in the Court of Review in this 
city, and his presence will be greatly missed 
by his colleagues and by the profession 
generally. 



The enormous length of election contest- 
ations in this Province elicited some caustic 
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bservatiojis from Mr. Justice Johnson, in 
giving judgment upon some motions in the 
Laval election case on the 18th inttant 
His Honour remarked that, " in England 
and in the other Provinces of Canada,election 
cases were much hke other cases, as far as 
concerns the time they took. Here we had 
hundreds of witnesses, without any one 
knowing what they were going to say , which 
rendered an opening statement imp issible, 
and it would suffice to mention, as regards 
the abuse of time, the last election in this 
very county, where the petition was pending 
and undecided during almost the entire 
duration of one Parliament Then, as re- 
gards the numbers of these petitions, they 
bid fair to engross the time of the courts, 
and seemed to show that we must either be 
the one people in the British Dominions 
peculiarly unfitted for free elective institu- 
tions, or else the people most addicted to 
unprincipled litigation." 



SUPERIOR COURT. 

St. JoHN»s,(Di8trict of Iberville),Nov. 29, 1S86. 

Before Gill, J. 

Ex parte The Atlantic & Northwest Rail- 
way Co., expropriating parties, and Dunn 
et al., expropriated parties. 

Railway — Warrant of possession. 

Held : — 1. That a petition by a railvxiy com- 
pany to obtain a writ of possession of 
property required for tlie construction for 
their right of wiy^ will he granted upon 
security being givm to the satisfaction of 
the Judge, when by affidavit to the Judge^s 
satvf action tfie. raihvay company extablishes 
that the posi^emon of the property is im- 
mediately required for the purposes of the 
railway, 

2. Wliere the railway company has allowed 

tlie delays required by the Railway Act to 
expire before making the application^ no 
further delay can be demanded by tlie 
proprietors, 

3. TfwLt the railway company in serving a 

notice of expropriation is m^^ely bound to 
give the name of their arbitrator ^ without 
any indication as to his residence or 
occupation. 



4. That a clerical error in the description of 
tlie property to be expropriated in the 
petition cannot be urged as a ground of 
nullity wlien the property is correctly de- 
scribed in the expropriation notice; and 
the clerical error does not form an essential 
part of the description and is not mislead- 
ing as to the id^ntiflcaiion of the property. 

The Railway Company served the pro- 
prietor with an expropriation notice describ- 
ing the property required to be taken, nam- 
ing the amount offered, and mentioning 
Duncan Mac Donald as Arbitrator in the 
event of the offer being refused. 

After having allowed the necessary delays 
to expire, the Company served the proprietor 
with a petition for a writ of possession sup- 
ported by affidavits, praying that a warrant 
be issued by the Judge to put the Company 
in possession and giving ten days' previous 
notice of the application. 

Uix)n the day the petition was to be pre- 
sented, there being no Judge sitting in the 
district, the petition was continued from 
day to day, and finally was heard, about 
a week after notice of presentation had 
been given. 

The petition was contested : 

First— Tliat the proprietors had not had 
sufficient time to obtain affidavits to show 
the position in which they were placed, and 
asking for a further delay. 

Secondly — That the petition was not in 
order, there being a clerical error in the des- 
cription of the property : — 

Thirdly — That the name of Duncan Mac- 
Donald had been mentioned in the expro- 
priation notice, without designating his resi- 
dence or occupation, and that the notice was 
not a sufficient notice under' the Railway 
Act. 

The following is the text of the judg- 
ment : — 

" We, the Honorable Charles Gill, Judge 
of the Superior Court, in the Province of 
Quebec, now in the town of St. Johns, dis- 
trict of Iberville, having heard on the 
twenty- fifth day of November instant, the 
above named parties, by their respective 
Counsel, on the petition of the said Railway- 
Company, to obtain immediate possession 
of the strip of land hereinafter described, for 
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the purpose of building their line of railway 
thereon, examined the proceedings and 
affidavits and documents, filed by both 
parties, and on the whole, duly deliberated ; 

" Considering that the objections raised on 
behalf of the said proprietors as well to the 
form, or for want of notice, as to the merits 
of the petition, are unfounded, the notice of 
the presentation of the petition having been 
duly given, and the presentation duly made, 
and hearing thereon duly postponed till a 
Jadge was present, when the said proprietors 
wore themselves represented and allowed 
to urge the grounds they had against the 
said petition, and the said company having 
sufficiently followed the requirement of the 
law by giving merely the name of their 
arbitrator without further indication as to 
his residence or occupation, and considering 
that the clerical error whereby the figure 
seven was inserted instead of figure one in 
the notice served upon the proprietors, is 
not fatal, not being in an essential jpart of 
the description and not misleading as to the 
identification of the lot of land ; Do dismiss 
the said objections ; 

And conlidering it is proved that the said 
company petitioners require for the construc- 
tion of their Railway, according to their plan 
prepared and deposited, showing where their 
line is located, — that certain strip of ground 
belonging to the Estate of the said late Wil- 
liam McGinn is, described as follows, to wit : 
*' A strip of ground situate in the town, county 
* and district of Iberville, forming part of 
" Official lot No. twenty-one, on the Official 
" Plan and in the book of reference for the 
"said town of Iberville, measuring sixty 
" feet in width, by a length of four hundred 
" and twenty-five feet, English measure, 
" and containing twenty-five thousand five 
" hundred square feet in superficies, be the 
" same more or less, and bounded on the 
*' East by the lot Official No. thirty of said 
" town, on the West by the lot Official No. 
" four of said town, and on the North and 
" South by the remaining portions of the 
** said Official lot No. twenty-one of said town 
" of Iberville ; " 

And considering that the said executors 
of estate William McGinnis, having refused 
the ofier of two thousand dollars, made by 



the said Company for the price of the said 
strip of land and damages to the remaining 
part, and that the parties to settle the said 
price must resort to arbitration, a proceeding 
necessarily of some length, entailing more 
delay than what should be had for the con- 
struction of said railway, and that it is neces- 
sary that the said company should get im- 
mediate possession of the said strip of land, 
whilst it does not appear that the said pro- 
prietors will be inconvenienced by the fact 
of not being paid for the same before such 
possession is granted to the company ; 

" And considering that under these circum- 
stance the said company petitioners are in 
law entitled to be allowed the occupation 
of said strip of land to build their railway 
thereon, pending such arbitration, on their 
giving, previously, security as by law pro- 
vided, by depositing the amount herein- 
after fixed and as directed ; 

" Do grant acle to the said company peti- 
tioners that they have nominated for their 
arbitrator Duncan Mac Donald, and also acte 
of their readiness to give the above referred 
to security, and it is ordered that the said 
security be a sum of six thousand dollars 
to be deposited by the company petitioners 
in the Merchants' Bank of Canada, at St. 
Johns, district of Iberville, P.Q. to the credit 
of the said executors of the said estate 
William McGinnis, and of the said company 
petitioners, jointly, such sum to be used or 
such part thereof, as may be determined by 
the report of the arbitrators, to pay to the 
said executors the amount to be fixed as 
price of the said strip of land and damages 
to the remaining part of the property, and 
ihe said deposit not to be withdrawn from 
the said Bank, unless on the order of the 
Court or Judge, and granting, upon the con- 
dition that the said deposit be so made, the 
present petition for occupation of the said 
strip of land by the said Railway Company. 
We order that a warrant do issue, addressed 
to the Sheriff" of the district of Iberville, to 
put the company petitioners in immediate 
possession of said above described strip or 
portion of land, so that they may, without 
further delay, construct that part of their 
railway passing thereon, the said Sheriff* to 
be authorized by the said warrant to put 
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down any resistance or opposition that may 
be offered, and for that purpose to take with 
him sufficient assistance ; dSpen$ riservSs and 
to follow the costs of arbitration according 
to the decision thereon." 

R T. Heneker, Atty. for Ry., expropriating. 

Trmfiofmet Taylor,Dick8on & Bvchan, Attys. 
for proprietors. 

(H. T. H.) 



SUPERIOR COURT. 

AYUfBR, Nov. 22, 1886. 

Before Wurtblb, J. 

Nbvelle y. Carri&be. 

Capiat— Affidavii—a C. P. 799—48 VicL (Q.) 
eh. 22, s. 12. 

Held : — That an allegation, in an affidavit for 
capias, that the defendant is notoriouMy in- 
solventyis inmfficient under C. C. P. 799 and 
48 Vict. (Q.)c/u 22, «. 12, which requires 
the affidavit to establish that the defendant 
has ceased his payments. 

Per Curiam.— The plaintiff sued the de- 
fendant, who is a trader, carrying on busi- 
ness at Buckingham, for the recovery of 
certain promissory notes, and at the same 
time had him arrested under a writ of 
capias. 

The defendant has contested the writ of 
capias, by petition; and the parties have 
been heard on the issue joined upon the 
petition. 

The affidavit upon which the writ of 
capias was obtained is based on article 799 
of the Code of Civil procedure, but without 
regard, however, to the change made by the 
twelfth section of the Act 48 Vict, ch. 22. 

In the case of a trader, the original article 
required the affidavit to establish, that the 
defendant was notoriously insolvent, and 
that he had refused to arrange with his 
creditors or to make an assignment of his 
property for their benefit, while the sub- 
stituted article requires the affidavit to 
establish that the defendant has ceased his 
payments and has refused to make the as- 
signment 

The plaintiff alleges in his affidavit that 
the defendant is notoriously insolvent, but 



he does not affirm that the defendant has 
ceased his payments. 

There is a difference between the two 
cases ; that is, between being insolvent, and 
having ceased to make payments. 

Insolvency is the state of a person who 
has not sufficient property to discharge his 
liabilities. A trader may be in this statet 
or be notoriously insolvent, and still not 
have ceased his jmyments ; and i^ain, a 
trader may be perfectly solvent, and still, 
owing to the stagnation of trade, or to some 
other temporary cause, be unable to meet 
his engagements as they mature. In support 
of these propositions, I may refer to Rolland 
de Villargues, — *' Verba Insolvabilit6 : L*in- 
** solvability est r^tat d'impuissance de payer 
" ce que Ton doit Verba Faillite : — La ces- 
'' sation de paiement pent avoir lieu de la 
" part d'un n^gociant quoiqu'il ne soit pas 
" insolvable, car, quoiqu'il ait plus de biens 
" que de dettes, un n^gociant peut ne pas 
'' remplir ses engagements ; c*est ce qui arrive 
" quand il n'a plus de credit Au contraire, 
'* s'il est exact dans ses paiements, si, par 
" un credit toujours souteun, il fait honneur 
'* & ses engagements, dtlt-il dix^ fois plus 
** qu'il ne possMe, il n'est pas en 6tat de 
" faillite." 

Whenever the liberty of the subject is at 
stake, the law has to be strictly followed, 
under pain of nullity of the proceedings. In 
the present case, the requirements of the 
article of the code must, therefore, be strictly 
observed. To arrest and detain the defend- 
ant under a writ of capias, it was necessary 
that he should have ceased his payments. 
Now, as I have already stated, the affidavit 
does not allege that he had ceased his pay- 
ments, but alleges that he was notoriously 
insolvent, for which, without the cessation 
of payment, the law does not subject him to 
be arrested and detained. 

When the case was heard, the plaintiff 
argued that tlie allegation that the defendant 
was notoriously insolvent implied a cessation 
of payment on his part; and further, that 
the suit itself established such cessation of 
payment 

The Civil Code declares that bankruptcy 
means the condition of a trader who has 
discontinued his payments; but a trader 



THE LEGAL NEWS. 



29 



may be insolvent and not have discontinued 
his payments, as I have already mentioned, 
and therefore the allegation that the defend- 
ant was notoriously insolvent neither im- 
plied that he was a bankrupt nor that he 
had ceased his payments. On this point, 
B^darride says :— (1, Des Faillites, No. 20.) 
*' Une insolvabilit^ r6elle et demontrto ne 
** suffirait pas pour constituer la faillite, s'il 
" n'y a pas en cessation de paiements. Laloi 
" ne reconnait d'autre insolvabilit^ que cejile 
" qui 8*annonce publiqnement par une ces- 
** sation de paiements ; elle n'a pas voulu, 
" pour ^tablir celle-d, qu'on pdt aller fouiller 
" dans les secrets de la position r^elle de 
" celui qui a toujours continue les siens." — 

Ab to the other pretension, that the suit 
established the fact that there was a cess- 
ation of payments, we have to seek thejegal 
meaning of the phrase : " that he has ceased 
his payments." It does not mean the failure 
to pay in an isolated case ; but it means a 
stoppage of payment in the general course 
of business. And the institution of a suit 
in an isolated case does not indicate a state 
of bankruptcy, or the cessation of payments, 
as the defendant may have good ground to 
oppose the claim, or may have been pre- 
vented from paying by a mere temporary 
embarrassment B^arride on this point 
says :— (1, Des faillites, No. 18,) " Le d6faut 
" de quelques paiements, quelques protets* 
" ne sauraient constituer la cessation legale 
"de paiements, si, depuis, le comraer^ant 
" s'est acquitt^ et a continue de remplir ses 
" obligations. Le refus de ces paiements 
" peut n'etre qu'une juste resistance & des 
" pretentions exag^rees, ou le r^sultat d'un 
" embarras momentan6 bient6t vaincu." 
The allegation of the affidavit is not synon- 
ymous with the phrase, " that the defendant 
has ceased his payments : " and the institu- 
tion of the suit does not establish the stop- 
page of payment necessary to authorise the 
issue of a writ of capias. 

The essential allegations of the affidavit 
upon which the capias is founded are there- 
fore insufficient; and I consequently quash 
the writ and order that the defendant be 
discharged. 

The judgment was recorded in the follow- 
ing ternPLS : — 



** Seeing that the plaintiff, in the affidavit 
' upon which the capias was issued, alleges 
' that the defendant is a trader j that he is notori' 

* oudy insolvent J that he has refused to arrange 
' with his creditors or to make an abandonment 
' of his property to them or for their benefit, 
' though he has been dvly requested to make 
' such abandonment, and that he still carries on 
' his trade, the whole with intent to defraud his 
' creditors in general and the plaintiff in par- 
' ticuUir;*' 

" Seeing that it is provided by article 799 
' of the Code of Civil procedure that the 
' writ of capias may be obtained, if the 
' affidavit establishes, besides the debt, that 
' the defendant is a trader, that he has 
' ceased his payments and has refused to 
' make an assignment of his property for 
' the benefit of his creditors ;" 

" Considering that the formalities of a 
" writ of capias and the proceedings for the 
' issue thereof are matters of strict law and 
' have to be rigorously complied with under 
' pain of nullity ; 

" Considering that a trader may be in- 
' solvent at a time when he has not ceased 
' his payments, and that the law of this 
' Province does not allow the arrest of a 
' trader when he is alleged to be insolvent, 
' but only when it is established by the 
' affidavit that he has ceased his payments ; 

** Considering that the plaintiff has not 
' alleged in his affidavit that the defendant 
' had ceased his payments, but that he 
' merely alleges the insolvency of the de- 
' fendant, which ia not a compliance with 
' the provisions of the law and did not war^ 
' rant the issue of the writ ; 

" Considering that the essential allegations 

* of the affidavit upon which the capias is 
' founded are insufficient ; 

" Doth quash the writ of capias issued in 

* this cause, and doth order that the defend- 
' ant be discharged, with costs, of which dis- 
' traction is awarded to Messrs. Rochon and 
' Champagne, the defendant's attorneys." 

N, A. Belcourt, for plaintiff. 

Rochon, iSc Champagne, for defendant 
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SUPERIOR COURT—MONTREAL,* 

SociHi commerciale — Lex lod' contractus— Nul- 
liti absolue—PubliciU — ConseU judiciaire. 
JcGE : — 1. Que dans une soci^t4 commer- 
ciale en nom collectif, form^ en France, les 
droits respectifs des parties sent r^gis par le 
droit commercial frangais en force au temps 
de la convention. 

2. Qu'en France, sous peine de nullity ab- 
solue, Textrait des actes de soci^t^ en nom 
collectif doit 6tre remis dans la quinzaine de 
leur date, au greffe du tribunal <Je commerce 
de Varrondissement dans lequel est 6tablie 
la maison de commerce social, pour ^tre 
transcrit sur le r^gistre et affich6 pendant 
trois luois dans la salle des audiences. 

3. Que cette formality est d'ordre public et 
peutetre oppos^e en tout temps et sous toutes 
circonstances. 

4. Qu'en loi, une soci^t^ commerciale ne 
pent 6ti"e valablement contract^e par une 
personne & laquelle un conseil judiciaire a 
ix6 donn6, sans le consentement de ce conseij 
judiciaire.— i^VmiM v. Larocgue, Loranger, J., 
30 novembre 1886. 



Exemptiims from seizure — Damages auxirded 

for libel and dander not exempt from sei- 

zure. 

Held :— That the amount of a judgment 

obtained as damages for libel, is not exempt 

from seizure by garnishment — Lalonde v. 

Archambault, and Great North Western Tel 

Co,, T. S., Torrance, J., Nov. 20, 1886. 



Saisie-exicution — Proems-verbal de saigi^, 
JuG^: — l.fQu'en principe les officiers de 
justice sont prdsum^ avoir ob^i aux pres- 
criptions de la loi, et qu*on ne pent induire 
du silence d'un proc^s-verbal de saisie-exi- 
cution qui mentionne la saisie d'un po^le, 
qu'il n'en a pas 6t6 laiss^ un autre au d6bi- 
teur. 

2. Que rinterpellation au d6biteur saisi de 
signer le proces- verbal ne constitue pas une 
formality substantielle dont le d^faut entral- 
ne la nullity de la saisie. — Sexton v. Beau- 
grand, Jett6, J., 10 d6cembre 1886. 



• To appear in Montreal Law Reporta, 2 S. C. 



Dommages — Injures — Intimiti — Suitiergagerie 
dibouUe, 

Juofe : — 1. Qu'il n'y a pas droit d'action en 
dommages pour des paroles m^mes injurieo- 
ses dites dans Tintimit^ ; et notamment par 
une femme k son man, la nuit dans leur do- 
micile, quoique ces paroles aient ^t^ enten- 
dues du fils et de la fille du demandeur qui 
resident dans la m§me maison au-dessous 
du d^fendeur. 

2. Qu'il n'y a pas non plus d'action en 
dommages centre une personne qui fait sai- 
si r-gager les biens meubles de son locataire 
lorsque cette action est rapf)ort^ en cour et 
n'est d^bout^ que parce que le saisissant 
n'a pu alors prouver qu*il avait, avant Tac- 
tion fait une demande de paiement, mais 
qu'en defense k Paction en dommage, 11 ^ta- 
blit que telle demande avait r^ellement ^t^ 
faite.— /Soii//i^rc« v. de Repentigny, Gill, J., 20 
d^cembre 1886. 



Saisie de biens meubles sans droit — Dommages, 

Jug 6 :— Qu*il y a un recours pour domma- 
ges r^Is et exemplaires en favour d'une per^ 
Sonne dont les biens meubles sont, sans 
droit, saisis et gag^s, contre oelle qui a fait 
^maner cette saisie-gagerie et qui ne I'a pas 
rapports en cour. — Brouillet v. Clarke, Papi- 
neau, J., 20 decembre 1886. 



Saisie-arrH axxint jugeinent — Cause probable — 
Demande inciden te — Dommages — Compen- 
sation — 7'erme—Insolvabiliti. 

Jug 6 : — Qu'une personne Idont les biens 
sont saisis-arr4t6s avant jugement, par an 
cr6ancier, sans cause raisonnable et proba- 
ble, peut dans la m^me action r^clamer des 
dommages par demande incidente, et opposer 
& Paction un plaidoyer de compensation bafi^ 
sur les dommages par lui z^clamds par sa 
demande incidente. 

2. Que Pinsolvabilit^ du d^biteur lui fait 
perdre le b^n^lice du terme convenu. — Fvbt- 
niss V. Blcault, Mathieu, J., 15 d^mbre 1886. 

DSlit — Fasse arrestation — Oarantie — Dommage, 

JuGE :— Qu'il n'y a pas de garantie en ma- 

ti^re de d^lit ; qu'en consequence un homme 

de police (private detective) poursuivi en 
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dommage ponr fausse arrestation, n'a pas de 
recours en garantle centre celui pour le 
compte duquel il a fait rarrestation. — Cou- 
vrette v. Foihey, Gill, J., 20 d^cembre 1886. 



LE JUGE RAMSAY, 
{La MinervCf 17 Janvier 1887.) 
V Opinion PMique de 1869 reproduit un 
portrait tr^ fin, tr^ fiddle du r^rett^ juge 
Ramsay, que Ton doit au crayon de M. Hec- 
tor Fabre. Cette reproduction 6tait accom- 
pogn^ d'une jolie preface par un autre re- 
grett^ ami, qui alors s'occupait activement 
de journalisme, Thonorable M. Mousseau. 
Ces deuz appreciations aussi bienveillantea 
que juBtes ont acquis malheureusement une 
douloureuse actuality 



Sous le titre all^chant de " Petite galerie 
parlementaire," M. Fabre a entrepris de bu- 
riner les membres de la legislature locale. 
Observateur judicieux, critique fin et d^licat, 
il peint au naturel et n'omet rien ; si le sujet 
prete au ridicule, tant pis. M. Fabre est un 
joumaliste tr^ indiscret et qui dit tout ce 
qu'il salt, encore plus ce qu41 ne sait pas. 
Mais 11 a sa manidre 4 lui ; son trait cach^, 
qui va droit au but, blesse sans meurtrir, 
pique sans laisser de traces, excepts pour les 
connaisseurs. II est tr^ amusant de voir 
M. Fabre en face d'un depute nul : notre con- 
frere est de trop bon ton et de trop bon goilt 
pour lui dire tout court son fait et passer k 
un autre repr^sentant Ce depute nul avait 
un adversaire de m^rite et de talent ; vite M. 
Fabre 8*en empare, le place dans le si^ge 
qu'il consid^re vide et le peint de pied en cap : 
et du coup notre depute se trouve appr^cie, 
ses eiecteurs regoivent une lepon et un con- 
seil, et le candidat battu est veng^. 

Cest ce tour qu'ii vient de jouer 4 M. Cant- 
well, de Huntingdon, et la justice qu*il vient 
de rendre H M. T. K. Ramsay, son adversaire. 
L'appr^ciation du talent et du caract^re de 
M. Ramsay y est parfaite. Nous nous faisons 
done nn plaisir et un devoir de le reproduire. 
A. J. MorssEAU. 
(De VEctnemeni du 23 d^mbre 1869). 

Je ne connais gu^re le nouveau depute de 
Huntingdon, qui ne s'est fait encore remar- 



quer k la Chambre que par sa tenue s^vSre 
et son silence prudent, et je n'en saurais dire 
autre chose. Dans le cadre qu'il laisee vide, 
je placerai le portrait de M. Ramsay. Si 
Ton est d'avis que par 1^ je marque une pr^ 
fi^rence et j'indique un choix pour I'avenir, 
je n'y ai aucune objection. 

Dou4 d'un esprit ardent et droit, plein 
d'imp^tuoeite, plein de ressources ; que Ter- 
reur, mdme leg^re, en mati^re de droit, la 
moindre deviation des grandes traditions 
constitutionnelles autant que Tinjustice irri- 
tent; qui pousse jusqu'A la passion le culte 
des id^es qu'il adopte et jusqu'A la baine 
I'antipathie contre les hommes qui personni- 
fient la lutte contre ces id^es ; devout avant 
tout. Ton pourrait dire exclusivement, aux 
principes conservateurs qui lui paraissent les 
seuls justes, les seuls que puisse admettre 
un jugement sain, qui puissent satisfaire 
une haute raison ; plus conservateur que feu 
lord Derby, m^prisant tr^ sinc^rement M. 
Gladstone, certainement incapable de se r^- 
signer jamais ^ vivre sous un gouvernement 
r^publicain: M. Ramsay ' realise admirable- 
ment le type de I'homme politique anglais 
avant I'avdnement de T^cole de Cobden et 
Bright M^me k Westminster, il se serait 
fait remarquer par rinflexibilit^ de son ca- 
ract^re et la hauteur de ses vues ; il y aurait 
marquS sa place aussi par la rigueur de sa 
dialectique, son Erudition profonde, par le 
tour original et anim^ qu'il sait donner k 
tout ce qu'il dit, H tout oe qu'il 6crit, la viva- 
city de ses impressions, la spontaneity et 
I'abondance de ses id^es faisant contraste 
avec la sobriety de son style. Qu'il parle ou 
qu'il derive, il ne d^laie pas, il condense; 
tons les mots portent, toutes st s phrases sont 
remplies jusqu'au bord: rien ne sonne le 
vide ; nulle part la pensee ne se reUche, par- 
tout elle est intense. Du sujet de plusieurs 
articles, il n'en tire jamais qu'un seul et n'o- 
met que les d^veloppements inutiles. 

Au barreau, dans les afi'aires criminelles, 
comme repr^sentant le minist^re public, il 
n'a gu6re d'^gaux ici. Cest dans ce r61e sur- 
tout qu'il a eu occasion de montrer, de de- 
ploy er ses faculty hors ligne. J'ignore s'il 
avait dirig^ particuli^rement ses Etudes et 
son ambition de ce c6t^; mais ce que per- 
sonne n'ignore c'est que du premier moment 
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oil 11 a mis le pied dans oe domaine, il a pris 
son rang. Je crois, cependant, que partout 
il en aurait 6t4 ainsi. Cest un de oes esprits 
qu'on ne prend jamais au d^pourvu et qoi 
s'arrangent de fa^on k atteindre, en toutes 
choses qu'ils entreprennent, la superiority. 

Dans une soci^te libre, sous un r^ime 
constitutionnel, Texercice l^itime des esprits 
virils, c'est la pol^mique, c'est la lutte. M. 
Ramsay Paime et s*y livre avec ardeur ; il 
recherche les difficult^s souvent et ne les 
Svite jamais. Dans le parti conservateur, on 
ne se bat gu^re sans lui, et en maintes occur- 
rences, il sort des rangs et entreprend, k ses 
risques et perils, des expeditions hardies. A 
ce metier-ia, oji se fait bon nombre d'ennemis, 
et les plus moderns outrepassent parfois la 
mesure. Tons tant que nous sommes, jour- 
nalistes et pol^mistes, il nous faut convenir, 
si nous voulons etre sincdres, que plus d'une 
fois nous avoDS attaqu^ des gens qu'il aurait 
mieux valu laisser passer leur chemin, que 
plus d'une fois nous avons frapp^ trop fort. 
II suffit pour que votre conscience vous ac- 
quitte, qu'aucun vil motif ne vous ait ins- 
pire. Personne, & ce titre, n'a plus droit que 
M. Ramsay au benefice des circonstance« atte- 
nuantes, car c*est Thonneur et le desinteres- 
ment memos, et il ne recherche dans la lutte 
que le triomphe de son parti. 

Comme tons les bommes dont le merite 
porte ombrage, dont la franchise effraie, 
dont les idees absolues depassent la moyenne 
des convictions, M. Ramsay arrivera tard, 
mais il arrivera. Le moment approche od 
le parti conservateur sentira le besoin de 
renforcer ses premiers rangs, de presenter & 
I'ennemi un front plus imposant et surtout 
d'offrir ^ ses amis un plus solide rerapart, un 
plus brillant etat-major. Dans la suite d'une 
longue guerre, tons les soldats sont bons : et 
c*e8t plut6t, au retour, en passant en revue 
vos forces que vous etes frappe de ce qui 
vous a manque, non pour reussir mieux peut- 
etre, mais pour couronner vos conquetes 
d'une gloire plus seduisante- L'opinion com- 
mence & sentir trtis vivement I'insuffisance 
de certaines manamvres et la mediocrete de 
certains instruments. Les interets ne sont 
pas completement rassures pour Tavenir et 
Tamour-propre national n'est pas flatte outre 
mesure. 



Le jour oil ce travail sourd et lent tonchera 
k terme, M. Ramsay, un des premiers arri- 
vera. Ce serait dej& fait si le public anglais 
n'avait pas ete jusqu'ici, sinon aussi apatbi- 
que que le n6tre, du moins aussi pea sou- 
cieux d'eiever le niveau de la vie publique. 

A la Chambre, il prendrait tout natorelle- 
ment, d^ ses premiers discours, sa place 
parmi les hommes dont I'influence compte, 
en mSme temps qu'il gagnerait la sympatbie 
par toutes ces qualites fines, deiicates, alma- 
bles, eieveeS) qui ferment couime Tomemeiit 
oblige des esprits de sa trempe. 



APPEAL REGISTER—MONTREAL, 
December 3L 

Webster & Dufrestie. — DHxbhri discharged. 

Leroux & Prieur. — Do. 

Lanolette <t Corporation Comti de Napier- 
ville. —Da 

Qie. Minitre de Coleraine & McGrauvran, — 
Do. 

Corporation of Sherbrooke & Short. — Do. 

Leduc & Beauchemin, — Do. 

Wtir dc Winter. — Do. 

Griffin & MerrilL — Da 

Exchange Bank & Carle. — Da 

Bolduc cfc Proi!08t. — Judgment confirmed. 

Rhode Island Locomotive Works & South 

Eastern Ry. Co. — Two cases. — Judgment 
confirmed in each case. 

Marchildon & Denoon. — Judgment confirm- 
ed. 

Leger & Foumicr. — Judgment confirmed. 

Archambavlt & Lalonde. — Petition for leave 
to appeal from interlocutory judgment grant- 
ed. 

The Court adjourned to January 16, 1887. 



INSOLVENT NOTICES, ETC. 

Quebec Official Gazette, Jan. 8. 

Dividendt. 

/?tf L. N. Bcniatchez, Montmagny.— First and finnl 

dividcndj payable Jan. 19. H. A. Bedaid, Quebec, 

Curator. 

Re tJeorjce Long.— Dividend sheet prepared. W- A. 
Caldwell, Montreal, Curator. 

St-paration a$ to property. 
Aud^^lio Bilodeau vs. Jacques F. Goulette, tinsmith, 
Ste. Julie de Somerset, Jan. 3. 

Georgianna Duval vs. Emmanuel Crepean, lumber 
dealer, St. J. Bte. de Nicolet, Dec. 30. 

Catherine .Adelaide Finn vs. Hugh J. MeCnady, 
shoe manufacturer, Montreal, Sept. 27, 1886. 

7jo6 Leolerc vs. Athanase Dussaolt, undertaker and 
joiner, St. Hyacinthe, Deo. 31. 
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The vacancy in the Conrt of Queen's 
Bench, created by the death of Mr. Justice 
Ramsay, has been filled by the appointment 
of Mr. Church, Q.C. While regret must be 
felt that some of the seniors of the profes- 
sion, such as Messrs. Bethone, Abbott and 
Kerr, have been once more, and, it may be, 
as to some of them, finally passed over, it is 
satisfactory to learn that the choice of the 
government has fallen upon a gentleman so 
well qualified as Mr. Church. The new 
judge has been 28 years at the bar, and has 
filled the offices of Attorney-General and 
Treasurer in provincial administrations. He 
has acquitted himself well in these positions, 
and for a number of years has been the 
senior member of the firm of Church, 
Cbapleau, Hall & Nicolls, a prominent city 
finn. Mr. Church is personally much es- 
teemed, and, although he has a difficult rdle 
to fill, in succeeding to a judge so distin- 
guished as Mr. Justice Ramsay, there is 
every reason to believe that he will be an 
ornament to the position. The sayings of 
the honoured dead, under proper reserves, 
are matter of history, and we do not think 
there is any indiscretion in disclosing that 
when Mr. Church's name was publicly men- 
tioned, about two years ago, in connection 
with another judicial position. Mr. Justice 
Ramsay expressed to the writer his admira- 
tion for Mr. Church's great ability as a law- 
yer, and his belief that the appointment, if 
made, would be a highly satisfactory one. 



The appointment of Mr. Melbourne M. 
Tait, Q.C., to the district of Bedford, in the 
room of Mr. Justice Buchanan, resigned, has 
given general satisfaction. Mr. Tait has 
been 24 years at the bar, and during the 
greater part of that time has been a pro- 
minent member of the firm of Abbott, Tait 
& Abbotts, and constantly engaged in the 
most important commercial cases. Mr. 
Tait's name has been publicly mentioned 



in connection with this appointment for 
several weeks past, and during that time 
we have failed to hear a single word of dis- 
approval ; on the contrary the leading men 
of both parties have expressed their entire 
satisfaction at such an excellent selection. 
The bar of Bedford are to be congratulated 
on their new judge. The only regret we 
have to express is that Mr. Tait has not 
been appointed to the city bench, in whicl^ 
position his long experience in commercial 
cases would have been directly available. 
However, the new judge will naturally give 
to the city such time as may be spared from 
the work of the Bedford district, and we 
hope that at no remote day he may be 
transferred permanently to Montreal 



The forthcoming issues of the Montreal 
Law Reports have a melancholy interest 
owing to the large share which the opinions 
of the late Justices Ramsay and Torrance 
have in their composition. It is wonderful, 
in looking back upon the reports of the last 
few years, to note the activity which these 
two lamented judges have constantly mani- 
fested. With regard to Mr. Justice Ramsay, 
the reader will find no indication of shrink- 
ing from difficulties. Some of the opinions 
are exhaustive treatises upon the subjects 
under discussion. Note, for instance, the 
fulness of the opinions in Langlais & Langlais, 
9 L. N. 00 ; in Cadot <& Ouimet, M. L. R., 2 
Q. B. 211 ; in MacdougaU & Demetn, M. L. R., 
2 Q. B. 170; in Corner & Byrd, M. L. R., 2 
Q. B. 262 ; and in Jones & Outhhert, M. L. R, 
2 Q. B. 44. After reading the opinion in 
Cadot A Ouimett we expressed some surprise 
that he should have found time for such an 
elaborate review of the law, and remarked 
that it must have occupied at least an entire 
week. " More than that," replied the judge 
with a smile, and in a tone which implied 
that the estimate fell considerably short of 
the fact In addition to all this labour 
which devolved upon him in the course of 
his judicial duties, he found time for such 
papers as occur in 9 L. N. 97, in which the 
measures introduced for the amendment of 
the criminal law are fully reviewed, and in 
8 L. N. 313, upon the Boundary question, and 
for the prosecution of his work in digesting 
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the appeal decisionB during thirteen years. 
His open letter to the Attorney-General on 
the subject of Judicial Beforms, 5 L. N. 273- 
287, occupied a month of vacation leisure. 
Mr. Justice Torrance also produced a great 
number of opinions within the last few 
years, some of which have still to be pub- 
lished. One of the latest that he delivered 
personally was in Ros9 v. Hannanf Dec 14, 
the judgment being rendered almost imme- 
diately after the argument. Other opinions 
were read by his colleagues while he lay 
upon what proved to be his death-bed. 



An appreciative writer in the Quebec Chro- 
nicle (J. M. L.), referring to the elevation of 
Mr. Justice Baby to the presidential chair of 
the Numismatic Society, says this event 
"seems to have infused new life into this 
society, already in existence for several years 
past Mr. Ctauveau^s mantle, on retiring, 
could not have fallen on more worthy shoul- 
ders. Judge Baby's tastes are those of an 
antiquarian. He has, after years of toil, sue-, 
ceeded in gathering together a large number 
of rare works, prints, etc., on Canadian his- 
tory. His collection of private letters, bear- 
ing on the early times of the colony, and 
especially those relating to the sieges of 
1759 and 1776 and on the war of 1812, is both 
extensive and very curious to examine. It 
also comprises the autographs, likenesses 
and crests of many of the leading personages 
of these periods. In this the learned judge 
seems to have taken a leaf from the book of 
his predecessor, Sir L. H. Lafontaine, a well- 
read jurist as well as an antiquarian. Judge 
Baby has met with congenial spirits in two 
antiquarians and historians, Abb6 Verreau 
and Raphael Bellemare, Jacques Vizor's 
friend, both of Montreal." 



SUPERIOR COURT, MONTREAL* 
Opposition to seizure— Costs — C. C, P. 586. 
An action having been dismissed with 
costs, one of the defendants, in order to recover 
his costs, caused an execution to issue, and 
seized the moveables in plaintiff's domicile. 
The plaintiff's wife filed an opposition,claim- 

^ Tp appear in Montreal Law Reports, 2 S.C. 



ing the effects as her property, and she 
asked costs against the defendant seizing. 
Held: — ^That the opposant was not en- 
titled to ask costs against the creditor seizing 
(here the defendant), but only (G C P. 586) 
against the judgment debtor (here the plain- 
tiff); and a mere notice in writing of her 
claim to the effects, transmitted to the seiz- 
ing party, did not entitle her to costs against 
him.— Brotm v. Ross et a/., and Howard et r>, 
opposants, Torrance, J., Nov. 30, 1886. 

Unpaid vendors-Incompatible oondusions-- 
Demurrer, 

An unpaid vendor is not entitled at the 
same time to pray for the resiliation of the 
sale, and also that the goods be sold and that 
he be paid by privilege from the proceeds; 
but he is entitled to pray for the resiliation 
of the sale and the return of the goods with- 
out offering the buyer the option of paying 
the price. 

So, where the plaintiff prayed for the resili- 
ation of the sale and also that he be paid the 
price out of the proceeds of the goods, it was 
held that such conclusions were incompatible, 
and the defendant, under C. C. P. 120, might, 
by dilatory exception, have called upon him 
to declare his option ; but a demurrer to the 
action generally, with conclusions for its dis- 
missal, was held bad because the demand 
for the resiliation of the sale was well 
founded.— Wylie v. Taylor, Loranger, J., Nov. 
28, 1884. 



Requite civile — Novation — Judicial counsel. 

Held: — 1. That novation does not take 
place where the second obligation is only to 
be the result of the non-fulfilment of the 
first, and its conversion, a titre dHndemniii, 
into the payment of a sum of money. 

2. Notice of the appointment of a jadicial 
adviser to a party in the cause should be 
given to the opposite party. — Forgues v. 
Brosseau, In Review, Torrance, Gill, Mathieu, 
J J., Nov. 30, 1886. 

Company— Action for calls— Allotment of stock 
—Formalities for making calls on stock. 
Held :— 1. The fact that the capital stock 
of a company has not been fully subscribed, 
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is not a defence to an action by the company 
against a shareholder for calls on shares sub- 
scribed for by him. 

2. An allotment of stock is not necessary 
before instituting an action for calls against 
a shareholder who has subscribed for a 
specific number of shares. 

3. The enactment of a by-law to regulate 
the mode in which the calls shall be made is 
not imperative. Where no by-law exists, 
the calls may be made as prescribed by the 
directors. — ITie Rascony Woollen & CotUm 
Manufacturing Co, v. Desmarais, In Review, 
Gill, Buchanan^ Loranger, JJ., April 30, 1886. 

Tutor — Sale of immoveables of minor — For7n>- 
alides of sale — Nullity. 

Hbld :— That the sale by a tutor of the 
immoveables of the minor without the ob- 
servance of the formalities prescribed by law 
is null ; and even where the tutor is authoi^ 
ized to sell such immoveables by the will of 
his deceased wife, from whose succession the 
property devolved to the minors.he is bound, 
after his appointment as tutor, to observe the 
formalities prescribed by law. 

2. The nullity can be invoked by the tutor 
himself, in answer to an action en garantie^ 
alleging that the tutor has sold property as 
belonging to minors to which they had np 
legal Tight—Pichette v. G'Uagan, In Review, 
Plamondon, Bourgeois, Loranger, JJ., Nov. 
30, 1886. 



Disabilities of corporations— Acqxdsition of im- 
moveable property— C. C. 364, 366. 
Held:— That the provisions of C. C. 364, 
366 are general and apply to all corporations 
without distinction ; and therefore a build- 
ing society incorporated by the Dominion 
Parliament to carry on operations throughout 
the Dominion is subject to the disabilities 
imposed by C. C. 366, and cannot acquire 
immoveable property in the Province of 
Quebec without the permission of the Crown. 
— Cooper et al. v. Mclndoe^ Loranger, J., Dec. 
31, 1885. 

Prescription—Interruption of-^Mention of debt 
in inventory of debtor's succession, 
Hjbld:— That the mention of a debt by a ; 



debtor, in the inventory of the succession of 
his atiteur, is an acknowledgment of the debt 
which has the effect of interrupting prescrip- 
tion.— C/irw(in V. Archambavit, In Review, 
Doherty, Papineau, Loranger, JJ., Jan. 30, 
1886. 



Sale — Delivery — Completion of contract — 
Damages, 

The defendant agreed to purchase, at 10} 
cents per lb., a quantity of cheese then in 
warehouse is Montreal, with right to reject 
spoiled cheese. The cheese had to be weighed, 
in order to ascertain the sum total of the 
price. He sent men to examine the cheese, 
and they set apart 1,643 boxes as acceptable, 
and rejected 33. At his request, the cheese, 
which was to have been removed on Friday, 
16th April, was allowed to remain in the 
same store a few days longer. On the follow- 
ing day,it was damaged to a small extent by 
a great flood which inundated the warehouse. 
The defendant then refused to carry out the 
purchase, and the cheese was resold at a loss, 
and the present action was brought by the 
seller to recover the difference. 

Held: — That the sale was complete on 
the examination of the boxes, and the cheese 
was then at the risk of the buyer who must 
bear the loss. — Ross v. Hannan, Torrance, J., 
Dec. 14, 1886. 



Attorney — Distraction of Costs— Saisie-<irrit for 
costs after debt is discharged. 

Hbld : — Where the plaintiff had obtained 
judgment for the amount of his claim with 
costs distraits in favor of his attorneys, and 
had given the defendant a discharge for the 
debt, that he still retained sufficient interest 
in the suit to entitle him to take proceedings 
in execution of the judgment of distraction 
in favor of his attorneys (more especially 
when the attorneys signed the fiai for the 
writ), and a saisie-arrH aprhs jugement for the 
costs, issued in the plaintiff's name, was 
maintained. — Morin et al, v. Langlois et aZ., In 
Review, Johnson, Papineau, Jett^, JJ., Nov. 
30, 1886. 
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COURT OF QUEEN'S BENCH- 
MONTREAL* 

Lessor and Lessee — Ejectment — Action by 
proprietor of xmdivided half, 
Hbld: — ^That the proprietor par indivis has 
a right to hring an action of ejectment 
against a person holding the property solely 
by the will of a co-proprietor, the proprietor 
of an undivided share not having any right 
to lease the whole property, nor even his own 
share of it, withoat the consent of his co- 
proprietor. — Steams, Appellant, and Ross, 
Respondent, Dec. 30, 1885. 



CIRCUIT COURT. 

QUBBBC, Dec. 1, 1886. 
Before Casault, J. 
Laoohbe v. Brunbl. 
Seaman — Action for xoages. 
Held : — That a seaman, who had served 
on board a Canadian vessel, in the inland 
waters of this province, which was wrecked 
in one of her voyages, has a right to sue the 
owner of that vessel for the balance of his 
wages as such seaman on board said vessel, 
although the qpaman had previously obtained 
judgment for the same amount against the 
master, from whom the seaman could not 
recover the amount of the judgment, the 
master being insolvent. 
Pelletier & Chouinardy for plaintiff. 
Montambaidt, Langelier, Langelier d: Tas' 
chereaUf for defendant 
(j. O'F.) 

CIRCUIT COURT. 

Quebec, Dec. 13, 1886. 
Before Caron, J. 
Hamel v. Webb. 
Bailiff— Obligations of. 

Held:— 1. A bailiff, even belonging to 
another district, is obliged to immediately 
execute a writ of execution sent to him; and 
his refusal to' so execute such writ, will 
entail a contrainte par corps against him. 

2. It is no answer for such bailiff to 
plead, to the contrainte par corps, tliat his 

•To appear in Montreal Law Reports, 2 Q.B. 



disbursements had not been forwarded to 
him, unless he shows that he bad, before 
such refusal, made a demand for each dis- 
bursements. 

/. R BSdard, for plaintiff. 

Caron, Pentland de Stuart, for bailiff. 

(J. o'p.) 



COUR lyAPPEL DE POITIERS (Ch. oobr.) 
29 octobre 1886. 
Pr^idence de M. Salkok. 
MiN. PUB. v. Lelouib bt al. 

Animaux — Bite fawx—Renard — Dommage <w- 
tuel—Dommage imminent — Chasse — Excuse, 

Le fait, de la part du propriitaire^ de rqinnitser 
ou de ditrtdre les bites fauces, gpicialement 
les refiards, qtd portent dommage d ses pro^ 
priStis, constilue nonpas un acte de chasse, 
mais Vexerdce d*un droit de ligitime difense 
qui n'est sownis d aucune condition {L. du 
3 mai 1844, art 9, 1 3). 

Et laprisence prolongie de bites fawxs, sur tme 
propriSti ou dans son voiHnage, peut itre 
considirie comme un dommage aciud ou 
imminent qui justifie Vemploi, pour la des" 
truction de ces animaux, des moyens uiitit 
en pareU cas et mims des armes (ifeu, 

LefaiX de tirer un coup defusU dans un hois qui 
n^est pas un endos dipendatd d*une habi' 
tation peut itre considiri comme un acte de 
chasse, tant que le porteur de Varme nc 
dtmontre pas qu\l itait dans un des cas 
d'excuse prSvus par la loi; ily aprisomp- 
Hon du fait de chasse, jusqv^dL la prewx 
contraire. 
Jugement du Tribunal oorrectionnel de 

Marennes en date du 5 juillet 1886, ainsi 

congu : 
"Attendu que I'article 9 de la loi du 3 mai 

1844, reconnsdt & tout propri6taire, possesseur 

ou fermier, le droit de repousser et de d^ 

truire, m^me par les armes & feu, les b^tes 

fauves qui porteraient dommage k ses pro- 

priet^s ; 
" Attendu que, pour rendre ce droit efficace, 

la loi a dii permettre au proprietaire on 

fermier de se faire assister et aider par tela 

auxiliaires quMl lui plaira de choisir ; 
" Attend u que le renard est incontestable- 

ment un fauve, que le proprietaire on le 
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feimier a le droit de repousser et de d^tniire ; 

^'Attendn qu'il est oonstant en fait que 
depnis longtemps des renards infestaient la 
commune de Hien-Brouage et que beauooup 
d'babitants ont ^t4 victimes des d6pr^ations 
decesanimaux; que, dans la soir^ du 28 
mai dernier, Lelouis p^re et fils, leur fermier, 
Debrie, et leur domestique, Pouvreau, se 
Bont rSunis pour poursuivre et d^truire un 
renard qui yenait d'enlever une poule ; 

''Attendu que le fait reproch^ auz pr^venus 
rentre dans la disposition finale du para- 
graphe 3 de Particle 9 de la loi du 3 mai 1844 
et ne constitue ni d^lit ni contravention; 
qa'eneffet, la presence du renard dans la 
ferme de Lelouis, le dommage qn'il venait 
d'y causer, constituaient bien le p^ril im- 
minent autorisant cbacun & employer le 
moyen le plus efficace pour d^endre sa 
propri^t6 ; 

*' Par ces motifs, 

"Benvoie les pr^venus des fins de la 
plainte, sans d^pens.'^ 

Sur appel du ministdre public, la Cour a 
rendu Parrot suivant : 

LaCour, 

Attendu que le fait de tirer un coup de 
fusil dansunbois qui n'est pas un enclos 
dependant d'une habitation pent etre con- 
8id6r^ comme un acte de chasse, tant que 
le porteur de Tarme ne d^montre pas qu'il 
en a fiait usage, soit pour atteindre un autre 
but qu'an gihier, soit pour tuer un animal 
dont la destruction est permise, & I'aide de 
ce moyen, par Tautorit^ comp^tente, soit 
pour se prot^r centre les attaques d'un 
£ftuve, soit pour repousser par la force un 
animal nuisible accomplissant ou venant 
d'accomplir un dommage ; 

Attendu qu'il nteulte du proc^-verbal 
dres86 par la gendarmerie de Marennes que, 
dans la soiree du 20 mai dernier, plusieurs 
coups de feu ont et^ entendus dans le bois 
de la Guilletterie, commune de HiezlB- 
BrouagBy et qu'on doit, dolors, admettre, 
jusqu'ft preuve contraire, qu'ils ont 6t6 tir6s 
par des personnes se livrant & la chasse ; 

Attendu que les ^l^ments sufGisants dWe 
preuve ne sauraient r^ulter de la simple 
declaration des prgvenus, all^ant qu'ils 
s'^taient mis & la poursuite d'un renard qui 



venait de leur enlever une poule, s'il ^tait 
etabli par ailleurs qu'ils ont tir^ les coups de 
feu entendus par les gendarmes ; 

Mais attendu que, loin de faire oette con- 
statation le proc^-verbal atteste, au con- 
traire, que les sieurs Debrie et Pouvreau 
etaient porteurs, au sortir du bois, d'une 
ferr^ et d'une faux, et que les autres d^lfai* 
quants n'ont point ^t^ vus ; qu'il n'est done 
pas possible de faire r^ulter des faits ainsi 
consign^s la preuve que les pr^venus ont (ait 
usage d'une arme k feu ; 

Attendu qu'H la v^rit^, les pr^venus ont 
reconnu qu'ils s'6taient mis & lapoursuite 
d'un renard ; mais comme ils ont d^clar^ 
en m3me temps qu'ils n'^taient porteurs 
d'aucune arme & feu, on ne saurait rencon- 
trer, dans leurs aveux, la preuve qu'ils ont 
commis I'acte de cbasse illicite qui leur est 
impute ; 

Adoptant au surplus les motifs des pre- 
miers juges, ,; 

Confirme la decision dont est appel, et 
renvoie les pr^venus des fins de la preven- 
tion, sans d^pens. 

Nora— Les principes admis par le Tribunal 
sont conformes & la jurisprudence desormais 
etablie ; le droit de repousser les fauves, en 
cas de dommage actuel ou imminent, m^me 
par delegation, et en dehors de sa propriete, 
est absolument certain au profit du proprie- 
taire: Paris 30 avril 1881 ; Amiens 31 aoiit 
1882 (D. 82.5.64); Poitiers 19 Janvier 1883 
(D. 83.2.45); Cass. 8 avril 1883 (D. 83.5.53) ; 
Cass. crim. 29 decembre 1883 (D. 84.1.96) 
Comp. : Trib. civ. Blaye 21 Janvier 1886 (Gaz. 
Pal. 85.2.76) et la note. De meme, il est 
certain que le renard est une hitefauve, dans 
le sens de Particle 9 de la loi de 1884 : Caen 
26 juin 1878 (D. 80.2.73), quoique ce soit, en 
termes de venerie, une bSterousse : Giraudeau 
et Lelidvre, Nos. 691-693). Mais nous ne 
croyons pas qu'il existe d'arrets consacrant 
d'une fapon aussi formelle le principe edicte 
par la Cour de Poitiers, k savoir : que qui- 
conque est convaincu d'avoir tire, en dehors 
d'un enclos attenant k une habitation, un 
coup de feu, est presume avoir commis un 
deiit de chasse, jusqu'A preuve contraire, 
preuve qui estUsa charge, puisqu'il s'agit 
d'une excuse invoquee.— 6?ae. du Falaii. 
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VICE-CHANCELLOR BACON. 
So little expected was the retirement of 
Vioe-Chancellor Bacon on the morning of the 
day be retired that, when the news spread, 
it seemed to come with almost dramatic 
suddenness to alL Very well did the Attor- 
ney-General discharge the duty that fell to 
him on such short notice, and extremely 
touching was the reply of the last of the 
Vice-Chanoellors. One great distinctive 
feature in Vice-Chancellor Bacon was the 
perennial freshness of intellect which cha> 
acterised him. His body might be feeble 
and show traces of the operations of time on 
it during the whole of the nineteenth cen- 
tury, and two years of the eighteenth, but 
that keen intellect remained clear and bright 
as ever, and a match for any of the " young 
men" who practised before him. One re- 
markable prcK^f of his power of mind was 
his ability to adapt himself to every change 
in the law. In this respect he differed re- 
markably from Kelly— the last of the Chief 
Barons. As related in "A Generation of 
Judges," Chief Baron Kelly, although he 
never opposed the Judicature Acts, yet 
simply ignored them, except so far as they 
altered the details of practice. It would 
have been sacrilege to speak of the Exche- 
quer Divmon, the High Court of Justice, or 
the Supreme Court of Judicature before him. 
Nothing could exceed his astonishment and 
indignation to be told when he obtained a 
new puisne that his proper title was Mr. Jus- 
tice Hawkins. He simply refused to allow 
him to be so addressed. If the ancient title 
of Baron was denied, he should be called 
simply Sir Henry Hawkins, a style by which 
he is still known among officials who served 
in the Exchequer Court. We need hardly 
point out how different in this respect was 
Vice-Chancellor Bacon. This trait in his 
character was all the more remarkable as it 
was not till he was over seventy years of age 
that he was made a judge. So many and 
such good anecdotes about him have been 
told us, and have appeared in the papers, 
that we cannot forbear repeating and ex- 
tracting a few for the benefit of those who 
may not have heard them. For instance, 
the patience the Vice-Chancellor displayed 
in listening to the cases that came before 



him may perhaps be well explained by his 
remarks to a junior who was expressing bis 
regret at having detained the court so long. 
"Don't apologise to me. You haven't de- 
tained me. I am bound to be here, and 
either listening to this case, the next, or 
some other. I have no reason to suppose 
that the next case will be less uninteresting 
than this." Anyone casually observing the 
Vice-Chancellor in court would have sup- 
posed that he was not paying much atten- 
tion. That this was not so he often showed 
in the readiness with which, in delivering 
judgment, he marshalled the facts and the 
evidence, and by the remarks be often made 
to counsel. One very good instance of this 
was told us. The Vice-Chancellor was re- 
markable for the purity of his English, and 
bad English was to him as annoying as a 
bad construe is supposed to be to the senior 
classic A well-known junior, not famous 
for the elegance or correctness of his diction, 
was applying for the payment out of a cer- 
tain sum of money which was in court; the 
Vice-Chancellor sitting in his well-known 
apathetic manner. "There is a suflBcient 
sum of money laying in Court, my lord, to 
." "What?" interrupted the Vice- 
Chancellor, suddenly wakening up. ** I 
was saying, my lord, that there is a suffi- 
cient sum of money laying in court to .'' 

Here counsel was again interrupted, and 
made to repeat it once ©r twice again, to the 
intense amusement of those present} after 
which the Vice-Chancellor pushed aside the 
papers and said, ** I should be very sorry to 
disturb such a profitable fund," and refused 
the application. We believe the learned 
counsel does not know to this day whatever 
there was to laugh at The following struck 
us as being remarkably illustrative of him :— 
On one occasion a very pertinacious advocate, 
having drearily gone through one part of his 
case, said, " Then, my lord, we come to the 
matter of the accounts, to which I desire to 
direct your lordship's attention." « This is 
not the place for it ; the accounts cannot be 
taken here, they must be discussed in 
chambers." "There are only three items I 
wish to mention." " Three more than it is 
my duty to consider now ; three more than 
I propose to consider." "Thero is one item 
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which I am particnlarly anxious to go into." 
" Go into it by all means." said the judge, 
" but do not aek me to go into it. Go into it 
with my chief clerk ; or if you cannot wait 
till you get an appointment with him—for 
I do not wish to abridge your lawful enjoy- 
ments—go into it alone." On another occa- 
sion, a counsel, notorious for his long-windeil 
speeches, was bringing in a great deal of 
irrelevant matter, when he was thus ad- 
dressed by the learned judge :— " Mr. X., at 
any other time or in any other place I should 
be most happy to converse with you on this 
or any other subject, but what you are now 
saying has nothing to do with the case before 
me, and I must request you to confine your- 
self to the subject matter of the case." After 
having thus politely delivered himself judi- 
cially, the learned judge proceeded to give 
an obiter dictum on the learned counsel be- 
fore him, saying, sotto voce, "jabbering idiot" 

The Vice-Chancellor was often very pointed 
and pithy in his judgments, as will be seen 
from the two following extracts, mentioned 
in the Solicitor^ Journal : — 

In one case, the question was whether the 
defendant, who lived on one side of the 
street, ought to be prevented ftx)m so in- 
creasing the height of his house as to 
diminish the amount of light coming to the 
windows of the plaintiff, who lived on the 
other side of the street In delivering judg- 
ment, the Vice-Chancellor is said to have 
made the following remarks : — " The plain- 
tiff is an artist The proposed building will 
undoubtedly diminish the amount of light 
which has for the statutory period been in 
the habit of finding its way into the plain- 
tiffs studio. An attempt has been made to 
justify this interference with the plaintiffs 
property, and for this purpose certain con- 
siderations have been suggested, which, by 
the courtesy of the counsel on the other side, 
have been called an argument I am told 
that if the plaintiff^s work is to be properly 
executed, it is desirable that light should 
fall upon it from only one source ; that the 
studio is euflBciently lighted by a skylight, 
with which the defendant's building cannot 
possibly interfere ; and that the defendant 
is conferring a positive benefit upon the 
plaintiff by removing the inconvenience 



which would necessarily be caused by an 
access of light from other sources. Now, I 
am not aware that there is any rule of law, 
or any principle of equity, which confers 
upon a man's opposite neighbours a right to 
decide .upon the amount of light which is 
good for him, and I am of opinion that the 
gentlemen with whom this argument origi- 
nated are in no danger of suffering from an 
excess of illumination." 

In another case, a plaintiff, who sought to 
have his name removed from the list of 
shareholders of a company, relied upon the 
statement of a witness who had published a 
pamphlet purporting to show that the com- 
j)any had been fraudulently floated, and that 
the business had been dishonestly conducted. 
The witness admitted that his information 
had been derived from the secretary of the 
company, whose acquaintance he had culti- 
Ated with the express design of eliciting 
from him something detrimental to his em- 
ployers. After commenting on the conduct 
of the witness, the judge said : — " Out of this 
scurrilous libel, to which the writer of it 
referred with manifest satisfaction as *my 
pamphlet/ the plaintiff has culled and got 
together a number of odds and ends of in- 
coherent tales, a set of particles and patches 
and fragments and scraps and rags and 
shreds and sticks and straws, out of which 
he has constructed a kind of jackdaw's nest, 
not without mud enough to hold it together." 

Among those who regret the retirement of 
Sir James Bacon, we should hardly be safe 
in numbering Mrs. Weldon. If we trust her 
own account as accurate, one source of 
material danger to her has been removed. 
For, according to an allegation made, when 
an enthusiastic crowd were elevating her to 
the position of a national heroine, her voice 
had never, up to that time, recovered from 
the strain which it had undergone in the at- 
tempt to reach the perception of the Vice- 
Chancellor, who was referred to, with a 
seemingly sad lack of respect for the judicial 
bench, as a "deaf old judge.,' Possibly, 
however, Mrs. Weldon's amour propre suffered 
even more than her voice at the hands of 
the stalwart old lawyer. 

Another litigant in person of the same 
sex as Mrs. Weldon met with less success in 
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her efforts before this judge. Having appa- 
rently failed to establish her locus standi in 
the court, she fell back upon that somewhat 
natural question : '* What am I to do, my 
lord ?" The laconic answer was perhaps not 
less natural, though expressive almost to a 
fault : " Go about your business, ma'am." 

In the good old days, when the Vioe- 
Chancellors held their courts in Lincoln's 
Inn — within the walls of the buildings, the 
principal difference of which from barns was 
perhaps in the character of their dirt— it is 
reported that a rotten egg was discharged 
with intent to bespatter the judicial counten- 
ance of the late Vice-chancellor Malins. 
Happily, it missed aim, merely spreading its 
golden lustre upon the insensible wall. The 
offender was at once arrested, and ordered to 
appear for sentence on the following morning. 
The learned judge is said to have then de- 
livered himself in words to the following 
effect : — " There has evidently been some 
mistake on your part. The missile could 
not have been intended for me. My brother 
Bacon is in the adjoining court, and it is suffi- 
ciently well known that, in the very nature 
of things, eggs and bacon always go to- 
gether."— 27i« Jurist (London). 



INSOLVENT NOTICES, ETC, 

Quebec Official Gazette, Jan* 15. 
Judieinl Abandonmente, 

Edward Carbray, Montreal, January 11. 

Charles Denis Champonx (George Champonz <Sc flls), 
Sherbrooke, Jan. 8. 

L. J. (^uillemette & Co., Montreal, Jan. 7. 

Renaad A Desjardins. traders, Montreal, Jan. 7. 

Edoaard Sendcal (E. Sen^oal A Co.), Montreal, 
Jan. 7. 

Vaillancourt & Laberge, painters, Quebec, Jan. 12. 
Curators appointed. 

Re Arsene Boumival,St. Paulin.— Kent A Turcotte, 
Montreal, curator, Jan 10- 

Re Louis Frechette, Ste. Madeleine.— M. E. 
Bemier, St. Hyacinthe, curator, Dec. 21. 

/?« Mark Kutner.— Kent & Turcotte, Montreal, 
curator, Jan. 13- 

Re Francois Noel Marchand. St. Stanislas.— Kent 
So Turcotte, Montreal, curator, Jan. 10. 

Re McGibbon, McCalman & Co. — John M. M. 
Duff, Montreal, curator, Jan. 11. 

Re F. X. A. Montsion, Hull.— Kent & Turcotte, 
Montreal, curator, Jan. 18. 

Re Joseph F. O'Qorman.— Robert Mil er, Montreal, 
ourator, Jan. 8. 



Re Charles O'Reilly, Cbunbly.— Kent k Tmootte, 
Montreal, ourator, Jan. 7. 

Re J. B. L. RoUand.— Kent ATvreotte, Montnal, 
ourator, Jan. 11. 

Re Edoaard S^n^oal (E. Ste^eal k Cie.>~ Edwin 
Hanson, Montreal, oaratof, Jan. 7. 
Dividende, 

Re Roger Dandurand. — First and final diridend, 
payable Feb- S. Euclide Mathieo, Montreal, earator. 

Re Naroisse Grenier.— First and final dmdend, pay- 
able Jan. 31. J. A. Poirier, St. Qr£goire, eniator. 

Re Lndger Tarootte.— Seoond and final diyidend, 
payable Jan. 31. J. A. Poirier, St. Gr^ire, earator. 

Quebec OffUsiai Ghuutte, Jeau 22. 
Judicial AbandontnetOe, 

Angelique Normand and Mazime lATigne (A. Nor- 
mand & Cie.), grocers, Hull, Dec 21. 

D. & J. Maguire, Quebec, Jan. 19. 

Karcisse Pilotte, district of St. Franeis, Jan. 17. 
Curaiore appointed. 

Re Th^ophile Belanger, St. Jean Port Joli.— Kent 
& Turoutte, Montreal, curator, Jan. II. 

Re Robert G. Brown.— John MoD. Hams, MontrMl, 
curator. Jan. 14, 

Re Edward Garbray.— C Desmarteaa, Montrsal, 
ourator, Jan. 18. 

Re Mrs. J- E. Vaine, milliner.— Seath A DaTelvy, 
Montreal, ourator, Deo. 18. 

Re Louis Trcffl^ Dorais, St. Gr^goire.— P. E. Paii- 
neton. Three Rivers, curator, Jsn. 17. 

Re A. J. Fortier & Frdre, Three Rivers.— Kent k 
Turcotte, Montreal, curator, Jan. 17. 

Re P. T. Gibb, wire manufacturer. — Seath k 
Daveluy, Montreal, curator. Deo. 27. 

Re Auffuste Grundler.— Kent & Tarootte, Montreal, 
curator, Jao. 15. 

Re L. J. Guilmette St Co.— John S. Brown, oaiator, 
Jan. 14. 

Re Kerman Hirshfield, mannfaoturer. -* Seath k 
Daveluy, Montreal, curator, Deo. 16. 

Re Renaud & Deqjardins.— C. Desmarteao, Mont- 
real, curator, Jan. 14. 

Re Rivet & Picotte, hatters and farriers.— fieath k 
Daveluy, Montreal, curator, Deo. 31. 

Re Pierre Rodier and Flarie LaTigne. ~ F. X. 
Bilodeau, Montreal, ourator, Jan. 18. 

Re John N. Smith — J. J. Griffith. Sherbrooke, 
curator, Jan. 17. 

Re S. St. Denis, Lachine.— Kent k Tarootte, Moot- 
real, curator, Jan. 15. 

Dividends. 

Re Elz6ar Chouinard— Dividend, payable Feb. S, 
M. Joseph, Quebec ourator. 

Re p. A. Labrie.— First and final dividend, S.G. 
Fatt, Montreal, curator. 

Re Nathaniel Michaud. St. Eld.— First and final 
dividend, payable Feb. 8. H. A. Bedanl. Qaebec, 

curator. 

Re A. G. Morris, cigar dealer.— Dividend, Seath k 
Daveluy. Montreal, curator. 

he Charles Nelson, hardware merohaot. — ^Dividend, 
Seath & Daveluy, Montreal, curatOT. 

Re Cassils, Stimson &: Co. — Seoond and final diri* 
dend, payable Feb. 1. Thos. Darling, Mcmtrttl. 
curator. 

Separation a* to property, 

Malvina Beauchamp v. G. A. lamontane. trader, 
Montreal, Jan. 19. 



THE LEGAL NEWS. 



41 



§he gegal S^ws. 



Vol. X. FEBRTJAKY 5, 1887. No. 6. 



In the case of William Rauscher, the 
Supieme Court of the United States, on the 
6th December last, affirmed the principle, 
that a person delivered np under the Extrar 
dition Treaty on a demand charging him 
with a specific offence mentioned in it, can 
only be tried, by the country to which he is 
delivered, for that specific offence, and he is 
exempt from trial for any other offence, until 
he has had an opportunity to return to the 
country of his asylum at the time of his 
extradition. Chief Justice Waite dissented. 



Serjeant Ballantine, who died January 9, 
is best known to us as counsel for the Claim- 
ant in his^ great suit for the Tichbome 
baronetcy and estates in 1871. In 1875 Mr. 
Ballantine received a brief to defend a na- 
tive prince in India, Mulhar Rao, the Gaek- 
war of Baroda, charged with an attempt to 
poison Col. Phayre, the British resident 
On that occasion he received a retainer of 
five thousand guineas^ which is one of the 
lajigest retainers ever handed to counsel 
Mr. Ballantme's special gift was cross-exami- 
nation. He was far from being a profound 
lawyer, but was unequalled in his own line. 
He earned large fees, but spent lavishly, and 
died poor. 

The Earl of Iddesleigh, who died suddenly 
Jan. 12, was called to the bar in 1847. In 
the same year he was appointed Legal 
Secretary to the Board of Trade. In his 
youth he was private secretary to Mr. Glad- 
stone. But after his succession to the family 
baronetcy as Sir Stafford Northcote, he held 
high offices under several Governments. In 
August 1886, he was Foreign Secretary in 
Lord Salisbury's administration, an office 
which he had resigned a few days only 
before his death. 



The judgment in Chavigny de la Chevrotih'e 
v. The City ofMtmbreal, which will be found 



in the present issue, does not present the 
literary finish to which we have been accus- 
tomed in the productions of the Judicial 
Committee. It bears internal evidence of 
hasty dictation and lack of revision, not only 
typographical but grammatical errors being 
apparent. However, to compensate for this, 
their lordships, by an oMter dictam^ gently 
" boom " our fair city, remarking that " Mon- 
"treal in 1847 was a very different place 
"from the Montreal of 1803, growing and 
*' extending every day, and still growing and 
" becoming one of the most beautiful cities in the 
" w&iidJ' 



PUBLICATIONS. 



Rapport de la Commission de Refonte des 
Statuts Qinh'aux de la Province de QuSbec. 
The eighth repprt of the Commissioners 
contains the fourth and last part of the Draft 
of Consolidation. The first portion of the 
report comprises laws which have some 
analogy with the dispositions of the Codes, 
but are not of a general and permanent 
character. The second portion comprises 
the amendments to the Codes. There are also 
lists of the Statutes in the C.S.C, the C.&L.C., 
and the Acts passed since 1859 by Canada 
and the Province of Quebec 

Legal SketcheSj by Alfred B. Major, Solicitor.— 
Montreal, A. Periard. 
This is a reproduction of papers which 
have appeared in various legal journals. Mr. 
Major states in the Preface that his " only 
" object has been to amuse an occasional 
" leisure hour." In this, we think, he has 
been fairly successful, for the sketches are 
readable and entertaining. We may. refer, 
as examples, to two of them which have ap- 
peared in this journal—" At Assizes," 8 L. N. 
373, and " A Writ of Elegit," 8 L. N. 318. 



JUDICIAL COMMITTEE OF THE 
PRIVY COUNCIL. 

London, Nov. 16, 1886. 
Before Loed Fitzgerald, Lobd Hobhouse, Sir 

Barnes Pbaoock, Sir Richard Couch. 

Chavigny db la ChbvrotiArb v. La Cite de 

Montreal. 
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Public ptace-^User by the public— Acquiescence 
or abandonment^-2S VicL clu 72, & 10. 

Hbld : — 1. Where an old marketplace had been 
c&nverted by the city of Montreal into a 
pvblic square, which the public had enjoyed 
idthoulinterruptionfrom 1847 d<nm to 1876, 
thai there was, independently of any statU' 
tory provirion, an ample case of user on the 
one side, and dedication or abandonrnent 
on the other, which would constitute the 
square in question a public pUice, over which 
the public at large had rights to which the 
law would give effect, 

2. That the square in question having been en- 
joyed by the public as a public way during 
more than ten years before registration under 
23 Vict, ch. 72, and more than ten years 
after such registration, it became a public 
highway under the terms of that statute. 

The appeal waa from a judgment of the 
Court of Queen's Bench, Montreal, Sept 19, 
1883, dismissing an action claiming the 
rescission of a deed of donation of a piece of 
land in the city of Montreal, known as Jac- 
ques Cartier Square. See 6 Legal News, 348, 
for report of the judgment appealed from. 

Per Curiam :— The action from which this 
appeal arises was commenced in the Super- 
ior Court of the province of Quebec, Lower 
Canada. The demandant, who is also the 
appellant, claimed to be proprietor of about 
seven-eighths of that part of the city of 
Montreal which from 1803 to January 1847 
had been a public market, and from January 
1847 to the present time has been an open 
public place in the city, known as the Place 
Jacques Cartier. The demandant claimed 
against the respondents, the city of Montreal, 
a right to resume possession of that piece of 
land as in the original ownership of the 
grantors. His money claim against the city 
amounted to 180,866 dollars. Further, he 
claimed that the original deed of grant of 
29th December 1803 should be brought in 
and declared null and void. The claim is 
said to have arisen under that deed so often 
referred to in the course of the case. 

It was said to have been a purely volun- 
tary gift, but their Lordships think, if it were 
necessary to express an opinion on it, it 
might be doubtful whether it was voluntary. 



and whether its true character was not a 
grant to the magistrates of the city of Mont- 
real for valuable conaideraiion. 

The place in question was originally the 
property of the Seminary of Montreal, and 
the Seminary, being about to dispose of it, 
entered into a treaty with P^rinault and 
Dunx;her. The property appears to have 
been made over to P^rinault and Dorocher 
to make the most they could of it, but under 
a condition that they were to pay to the 
Seminary a sum of about 3,000 guineas. 
They proceeded accordingly to divide it for 
building purposes; but reserved a portion, 
and they entered into treaty with the conces- 
sionaires, who stipulated that there should 
be not only the Rue de la Fabrique (which 
did not then exist as a street, but was 
prqjetie only,) and also that the open space 
lying between the Rue de la Fabrique and 
the Rue St Charles should be converted into 
a public market P^rinault and Durocber, 
being unable to comply with tha^ condition 
without the aid of some public body, applied 
to the magistrates at Montreal, as they 
could create a public market, and it was 
necessary to seek their aid, and out of this 
sprang the grant of the 29th December 1803- 
The result of that deed seems to be, that it 
created a public right as well as a private 
servitude, — that is, when that deed had been 
carried out by converting the open apace, 
which is DOW the subject in question, into a 
public market place, with a right in the public 
to resort to it as a public market place,— it 
became subject to that public right, at the 
same time, possibly, being subject to a 
private servitude to the parties who had 
become concessionaires of the buildii^ plots. 
Their Lordships do not find it necessary to 
express any opinion upon the general con- 
struction, or upon the effect of the condition 
contained in the grant of 1803. They as- 
sume, but for the purposes only of the judg- 
ment which is about to be delivered, that 
the demandant's contention may be right, 
that when there was a bieach of that 
condition, the donors or their representatives 
would be entitled to re-enter and to resume 
possession as of their former estate, 
j Several questions of very considerable im- 
I portance and difficulty have been raised 
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before this Cominittee. One was suggested 
by one of their Lordships— whether the 
condition was apportionable, and, if not 
apportionable, whether the demandants 
could sue, not being the owners of nor in- 
terested in the whole of the property which 
is the subject-matter of the condition. On 
that question also, their Lordships do not 
find it necessary, in their present judg- 
menti to express any opinion. 

There were also questions whether the 
condition of re-entry was void in its incep- 
tion, whether it was a condition of re-entry 
properly, or was merely inserted in the deed 
of gift in terrorem, and merely camminatmre. 

There was also a question of prescription 
and other questions in the case upon which 
their Lordships do not propose to express 
any opinion, as the appeal may be disposed 
of on another and satisfactory ground. 

The magistrates of Montreal having got 
possession of the land under that deed of 
1803, and converted it into a public market, 
we come next to the Ordinance of 4 Vict., by 
which the magistrates ceased to be the 
managing body of the city of Montreal, and 
were replaced by a quasi-corporato body. 
That leads to the 8 Vict c. 59. The magis- 
trates in Montreal had accepted this deed of 
1803, which, whether it was for valuable 
consideration, or a simple voluntary deed, 
was a deed of grant for ever. The words are 
** maintenant et d toujoun^ — ^but subject to 
the condition, whatever the efRact of it was. 
Therefore, at the time of the incorporation of 
the city, the magistrates were, as trustees 
for the public, in ownership of this land in 
perpetuity, subject to the condition, with this 
market upon it; and over this public market 
place^ not inhabitants of the city alone, but 
the public at large had acquired considerable 
rights. 

That being the position of affairs, there 
came the Canadian statute of 8 Vict c. 59 ; 
that statute is not a general Act dealing with 
all corporations, but with Montreal alone. It 
is to give greater potency and effect to the 
incorporation of the city of Montreal and to 
enlarge the powers of the corporate body. It 
gives them very extensive powers over the 
city, and amongst other things it says, in 
the 50th section, that they shall have power 



of ''changing the site of any market or 
** market place within the said city, or to 
" establish any new market or market place, 
" or to abolish any market or market place 
" now in existence, or hereafter to be in 
" existence in the said city, or to appropri- 
" ate the site thereof, or any part of such site 
" for any other public purpose whatever, 
" any law, statute, or usage to the contrary 
" notwithstanding ; saving to any party 
" aggrieved by any act of the said council 
" respecting any such market or market 
" place any remedy such party may by law 
" have against the corporation of the said 
** city for any damage by such party, sus- 
" tained by reason of such act" of the cor- 
poration. 

Now it was contended that, acting under 
that statute and converting this market 
place to another public purpose, was no 
breach of the condition, and that the effect 
of the statute was to discharge the condition 
and leave it open to the corporation, acting 
for the public interests, to appropriate the 
site of that market place to any other public 
purpose, but subject to a claim for compen- 
sation by the demandant here and the 
parties he represents, if they had title, and 
had been injured by the act of the corpora- 
tion. Now upon this very important question 
as to the effect of this statute, their Lord- 
ships do not think that it is necessary at 
present to express any opinion. 

Proceeding under the powers that they had 
80 obtained in December 1847, the first by- 
law was made. In that, the corporation 
indicate their intention to abolish this market 
and apply the site to another public purpose, 
and their Lordships can have no doubt, that 
in taking that step, the corporation were 
moved only by considerations of public good. 
They found it necessary, probably, to supply 
the growing city with a larger market place, 
for Montreal in 1847 was a very different 
place from the Montreal of 1803, growing and 
extending every day, and still growing and 
becoming one of the most beautiful cities in 
the world. They very likely thought that a 
larger market pl&ce was necessary, but that 
they ought to retain the space occupied by 
the market as an open space for the public 
good and the public health, and hence they 
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converted it into the Place Jacques Cartier. 
In January 1847 the act of conversion 
was made complete, and there was also a 
subsequent by-law by which they directed 
that the new place should be henceforward 
called the Place Jacques Cartier. 

Their Lordships assume also, for thepui^ 
poses of the case, that, upon the happening 
of these events, whatever rights if any the 
demandant or those he represents had under 
the condition in the grant of 1803 came into 
existence in January 1847, that is, that they 
were then entitled, if at all entitled, to put 
their claims in force and to institute a pro- 
ceeding against the corporation to take ad- 
vantage of the condition annexed to the gift 
of 1803, and to resume possession of this 
plot of ground or to get compensation for the 
act of the corporation. But they did not do 
80, and things went on as before from 1847 
to 1852. The effect of the transaction of 
January 1847 was, to convert, by the act of 
the corporation, the old market place into a 
public square which the citizens of Mon- 
treal and the public had a right to use. 

Things continued in that condition down 
to 1862, when Perrin instituted his action. 
That action may be described with substan- 
tial accuracy as similar to the present It 
made the same case. The present demand- 
ant is the assignee of Perrin's interest 
Perrin's action the corporation defended. 
They put in exceptions similar, save in one 
respect, to those now before their Lordships. 
It was allowed to sleep for some six years. 
Tlie case was then set down for hearing be- 
fore the proper court in Canada, and was 
dismissed, either for want of prosecution, or 
on the merits. Perrin never instituted any 
other proceeding. He appears to have lain 
dormant for 19 years, and in 1876, for a 
nominal sum, to have assigned this large 
claim over to the present demandant In all 
that interval, the public had been using this 
public place and it was not using it privately, 
it was not darrif but it was openly and as of 
right, without any interruption by the 
parties or any of them who are now repre- 
sented to have had the property in the place. 
Mr. Fullarton relied very much on this 
action of Perrin's and a petition that came 
in from some outside parties. Who they 



were we do not know ; but it was a petition 
which was not acted upon, and it is open to 
the suggestion that it was the existence of 
that petition that suggested the action of 
FranQois Perrin. However, Perrin never 
took a step further, and it app^an to their 
Lordships that the absence of any contesta- 
tion of the right of the public to use this 
place as a public highway is clear evidence 
of acquiescence in the public right, or rather 
of abandonment of the claim, if any, that 
Frangois Perrin had. 

Their Lordships desire to point out that, 
independently of the statutes, there is evi- 
dence of a long-continued user by the pub- 
lic and an abandonment of right by those 
who could have disputed the user by the 
public, sufficient to sustain at common 
law the public right There seems to be 
no difference between the law of Lower 
Canada and the law of England and of 
Scotland in that respect The public had 
enjoyed the right from 1847 down to the 
commencement of the present action. They 
had enjoyed it openly, claimed it, not pri- 
vately, but adversely, and as of right, and in 
the meantime, there had not been a single 
step on the part of the present claimant, or 
those from whom he derives title, to dispute 
that right, but, on the contrary, there was 
the amplest evidence of acquiescence in the 
public enjoyment There has been made 
out, independently of any statutory provis- 
ion, an ample qase of user on the one side 
and dedication or abandonment on the other 
which would constitute the place in question 
a public place over which, not the citizens of 
Canada or Montreal alone, but the public at 
large, had rights, which the law would give 
effect to, independently of the provisions of 
any statute. 

The 18 Vict c 100, Lower Canada, does 
not apply to Montreal, but deserves atten- 
tion. Montreal is excepted from the opera- 
tion of that Act, but it applies to every part 
of Lower Canada save Montreal and some 
other excepted places, and it contains this 
provision, that " every road declared a public 
" highway by any proc& verbal, by-law or 
" order of any grand voyer, warden, com- 
" missioner or municipal council legally 
" made and in force when this Act ahall 
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*' commence shall be held to be a road with- 
" in the meaning of this Act until it be 
" otherwise ordered by competent authority." 
That was the Act adverted to by Chief 
Jiytioe Dorion. He intended to refer to the 
23 Vict c 72, which applies to Montreal 
alone. It deals with the property of Mont- 
real. It deals with the powers of the cor- 
poration and extends them beyond the Act 
of the 8 Vict In sub-section 6 of section 10 
of that Act (23 Vict o. 72) ;there is this speci- 
al provision :—*' The said council" (that is 
the council of Montreal) "shall also have 
'' power to catise such of the streets, lanesi 
" alleys, highways, and public squares in 
" the said city, or any part or parts thereof, 
" as shall not have been heretofore recorded 
" or sufficiently described, or shall have been 
" opened for public use during 10 years but 
" not recorded, to be ascertained, described, 
" and entered of record in a book to be kept 
" for that purpose by the city surveyor of 
*' the said city, and the same, when so enter- 
" ed of record, shall be public highways or 
" grounds ; and the record thereof shall in all 
" cases be held and taken as evidence for 
" their being such public highways and 
" groonda." 

Proceeding under this Act, the corporation 
did in 1865 register the Place Jacques Cartier 
as a public place of the city. Their Lord- 
ships have no doubt that the registration 
was valid, and has been amply proved. If 
any objection had been taken at the trial 
before the Canadian Judge, it would have 
been the easiest thing possible to produce 
the original book, but a certified copy of the 
entry of registration was admitted in its 
place. 

The Place Jacques Cartier had been from 
1847 up to 1865 (more than 10 years before 
registration) enjoyed by the public as a 
public way, and it was enjoyed as a public 
way moro than 10 years after the registration 
and before the present action was commenced; 
and it seems to their Lordships that the case 
comes within the express language of that 
statute, and their Lordships have no doubt 
that, when the local Legislature passed this 
Act,they knew the state of things in the city, 
intended to provide for it, and did provide 
for it in strong and emphatic language, say- 



ing, that when a street or road should have 
been opened for public use during 10 years 
and placed upon the register, it should be a 
public highway. 

Their Lordships are of opinion that, even 
if the common law question did not arise, 
still, there having been antecedent to this 
registration, and posterior to the registration, 
the statutable time during which the place 
should be used as a public street to give 
operation to the statute, the statute then ap- 
plies, and upon that registration, the Place 
" Jacques Cartier " became a public highway. 
There is a distinction between the Canadian 
law and the law of this country as to public 
highways. The Canadian law agrees rather 
with the law of Scotland, which is founded 
on the civil law, namely, that when a street 
or road becomes a public highway, the soil of 
the road is vested in the Crown, if there is 
no other public trustee, or, if there is a cor- 
porate body that fills the position of trustee, 
then in that corporate body in trust for that 
public use. It was admitted in the argu- 
ment for the appellant that such was the 
law of Lower Canada. 

Their Lordships being of that opinion, 
which is in accordance with the principles 
deduced from Otiy v. Corporation of Montreal 
(3 L. N. 402), and with the principles on which 
the Court of Queen's Bench for Lower Canada 
appears to have decided this case, will there- 
fore humbly advise Her Majesty that the 
judgment of the Court of Queen's Bench for 
Lower Canada, which is also the judgment 
of the Superior Court, should be affirmed, 
and that the present appeal should be dis- 
missed with costs. 

Lacostey Q.C., for the appellants. 
R. Roy, Q.C., for the respondent 



SUPERIOR COURT. 

SiiBRBRooKB, May 31, 1886. 
Before Brooks, J. 
Johns esquaL v. Patton. 
Action by tutor— Acceptance of succession. 
Held: — That where a tutor to minors sues in 
their behalf for a debt due tlieir kite father, 
alleging that they have a4xepted the suc- 
cession, and tfve fact of such acceptance is 
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put in is8ue by defendant^ the plaintiff 
cannot sfucceed^ if it appears that they had 
not legally accepted^ i.e. with the previous 
authorization of a family eormcil. 
Per Curiam : — 

This is a suit for $250, amount of an obli- 
gation given by defendant to the late Jas. W. 
Wiggett, brought by the widow as tutrix to 
her minor children, alleging the death of 
Wiggett, the renunciation of plaintiff per^ 
Bonalty of the community, and the accept- 
ance by minors of the succession of their late 
father, James W. Wiggett, represented by 
her. That on the 8th June 1885, said plain- 
tiff renounced to the community of property 
exiFting between her and bald late James 
W. Wiggett, and said minors are the lawful 
heirs and legal representatives of their said 
late father, and entitled to claim from de- 
fendant the amount sued for. That the sur- 
vivors (one having died) have accepted the 
succession of the late James W. Wiggett, 
and are entitled to recover. 

The defendants filed three pleas :— 

1st An assignment in insolvency before 
his decease by said James W. Wiggett as 
member of the firm of Wiggett Bros. & Co. 
to one Sam. FarwelL 

2nd. A special denial of plaintiff's author 
ity to sue; that the minors had never 
accepted the succession and could give no 
discharge. 

3rd. General issue. 

The first question that arises is, can plain- 
tiff sue for minors who have not accepted 
the succession ? 

The legal representatives may accept or 
renounce. If they accept they may enforce 
claims, and this is what they allege they 
have done. Our law has been changed by 
the code to make it conform to the French 
Code, art. 461, in this particular. See Projet, 
Code civil, vol. 1, p. 217. 

"According to the old law the tutor might 
by himself accept or repudiate the succession 
fallen to the minor, but the latter could 
always be relieved. But the commissioners 
have preferred the new rule introduced by 
the Art 461 of C. N., which says that the 
tutor shall not do any such act without 
being authorized thereto by the family 
council, and that acceptance can only be 



made under benefit of inventory, ocnse- 
quently an article has been prepared and is 
submitted as an amendment to the law in 
force, which requires for the validity of 
acceptance or repudiation by the tutor, 
previous authorization by the judge and the 
advice of the family council." See change 
suggested by amendment 301 C C. P. is sugw 
gested in the place of the old law which was : 
" The tutor may accept or renounce the suc- 
cession which falls to the minor, but the 
minor may be released from such aooeptance 
or renunciation." C. C. 301 is now almoft 
identical with C. N. 461. Ste Marcad^ et 
Pont vol 2, p. 264. See Holland et aL v. 
Michavd, Q. B. 1876, Rev. Leg. voL 9, pi 19. 
et seq. 

Let us reverse the case and say that in & 
certain case minors are sue<l, would it not be 
a good defence to show that they had not 
accepted? Defendant has an interest that 
the proper representatives should give him 
a discharge. Would he haveit if givenby 
plaintiff? I think not 

Sirey & Gilbert, vol p. 239, note 7. 

"Du reste les successions ^hues 4 des 
mineurs ne peuvent dtre acceptees dan^ 
leurs int^r^ts que sous b6n6fice d'inventaire 
et avec Tautorisation du conseil de fiamillek 
II s'ensuit que la possession par eux prise ou 
par leur tuteur des biens de la suooession 
sans cette autorisation ne pent avoir Fefiet 
de les rendre he ri tiers purs et simples." 

Plaintiff's action dismissed with costs. 

Hall, White & Cate, for plaintiff. 

Bilanger d: Oencst, for defendants. 



COURT OF QUEEN'S BENCH— 
MONTREAL* 
Prohibition — Powers of Provincial LegidcUurc— 
Brewer's License— Quebec License Act, 
41Vic.,ch.S. 
The appellants caused a writ of prohibi- 
tion to be issued out of the Superior Court, 
enjoining the Court of Special Sessicms of 
the Peace from further proceeding with a 
summons and complaint issued by M. C 
Desnoyers, police magistrate, against the 
appellant Eyan, upon the complaint of res- 

* To appear in Montreal Law Reports, 2 Q. B- 
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pondent^ inspector of licenses, charging Ryan 
with hnving sold intoxicating liquors with- 
out a license. 

Ryan was a drayman employed to deliver 
and sell heer by Molson A Bros., the other 
appellants, who were duly licensed as brewers 
under the Dominicm Inland Revenue Act, 
1880, 43 Vic. ch. 19. 

Heu) : — 1. That a writ of prohibition lies 
to bring up before the Superior Court a defect 
of jurisdiction of the justices of the Peacei 
which is only apparent on proof being made 
of the all^ations of the plea containing 
matter showing such want of jurisdiction, 
e.g,, that the party prosecuted is the mere 
agent of a person not open to prosecution. 

2. (Confirming the judgment of Loranger, 
J.) That the power of the Dominion Par- 
liament to legislate as to the regulation of 
trade and commerce does not prevent the 
•local legislature from passing an Act obliging 
a brewer to take out a local license permitting 
him to sell beer or ale manufactured by him, 
whether he sells such beer at his brewery, 
or elsewhere by a person paid, by a com- 
mission on the sales; and therefore the 
Quebec license Act, 41 Vic. ch. 3, is con- 
st! tutionaL Molson et al., appellants, and 
Lambe, respondent, Monk & Cross, JJ., dm, 
Nov. 27, 1886. 

HaheaM Cwpus—C, C, P. 1052— JVocew in civU 
matters. 

A person, imprisoned under a writ of 
contrainte par corps for failing to produce 
effects of which he had been appointed 
guardian, petitioned for a writ of habeas 
corpus, on the ground that the warrant under 
which he was committed, contained no 
enumeration of the effects he was required 
to produce. 

Held: — ^That the petitioner being impris- 
oned under process in a civil matter, the 
Court had no authority to grant a writ of 
habeas corpus. C. C. P. 1052. Ex parte Ward, 
Nov. 22, 1886. 

Bank in liquidation — Cheques paid after suS' 
pension — Recourse of liquidators. 
The respondent, having funds to his credit 
in a bank which had suspended payments 



drew cheques on the bank for various sums. 
These cheques were accepted by the bank 
on the same day, and the respondent then, 
for valuable consideration, disposed of them 
to various parties who were paid the res- 
pective amounts by the bank, by credits or 
otherwise. 

Held: — That the bank had no action 
against the respondent to recover the amount 
of the cheques so paid, their recourse, if any, 
being against the parties to whom they had 
paid the money. — Exchange Bank of Canada, 
appellant, and Hall, respondent, Ramsay, J., 
diss., Nov. 22, 1886. 



Charter party — Voyage direct from Havana to 

Montreal — Deviation — Right to touch 

at Sydney for coal. 

The charter party described the voyage in 
writing as being from Havana, Cuba, ''to 
Montreal direct via the river St. Lawrepce." 
A printed clause declared that the steamship 
should " have liberty to tow and be towed, 
and to assist vessels in all situations, also to 
call cU any port or ports for coals or other 
siepplies" 

Held: — (Boversing the judgment of the 
Court below) : — That the fact that the»team- 
ship called at the port of Sydney, C. B., for 
coal in the course of the voyage, was not a 
deviation therefrom other than permitted by 
the charter party, and that the increased 
premium of insurance paid by the charterers 
in consequence of the vessel calling at 
Sydney could not be deducted from the 
freight — Peters, appellant, and The Canada 
Sugar Refining Co., respondents, Nov. 20, 
1886. 



G ARGON OU FILLEf 

II y a cinq ans naissait & Gaillon un en- 
fant, qu'une prudente reserve nous com- 
maode dd' ne designer que par le nom 
ambigu de Claude. 

Les parents de Claude furent cependant 
troubles dans leur joie patemelle, par un 
doute affreux. Claude ^tait-il un rejeton ou 
une rejetonne? La sage-femme, dans sa 
sagesse, n'osait se prononcer. On s'en r^fgra 
done & Tautorit^ du docteur Hurel, de Gail- 
lon, aiyourd'hui d^ced^ Le docteur Hurel, 
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apr^s avoir examine " I'objet" eut un petit rire 
fat, et laissa dMaigneusement 6chapper ce 
simple mot ; " garjon." 

Pourtant la mdre de Claude ett d€sM une 
fiUe, et, puis qu'il y avait des doutes, elle bar 
billa Claude en fille ; et comme telle, voulut, 
cette ann^e, la faire entrer & I'tole des fiiles 
de GailloD. 

Le maire consulta ses registres ; et 8Ui>le- 
champ, appela dans son cabinet, le pdre de 
Claude. Claude 6tant inscrit sur les regis- 
tres municipaux, gar^on, ne pouvait 6tre 
admis & I'^cole des fiiles. *' (^a m'est egal, 
repondit le p^re, c'est une fille . . II me 
semble que je dois le savoir, nom d'un 
chien!.. " Intimid6 par ces paroles vio- 
lentes, M. le maire proposa une nouvelle 
consultation ; et le successeur du Dr. Hurel, 
M. le Dr. Cabarrou, fut mand6 chez M. le 
maire, oil Claude, son p^re et sa m^re se 
trouvaient d^j It reunis. M. Cabarrou, apr^ 
avoir examine * Tobjet,' eut un petit rire fat, 
et laissa d^daigneusement ^chapper ce simple 
mot: "fille!" 

"Que faire en une telle occurrence?" se 
demanda, toute la nuit qui suivit, M. le maire 
de Gaillon. D^ le lendemain matin, il s'en- 
ferma dans son cabinet, et H 6 heures du soir 
il avait *achev6 la lettre qu'il adressait & M. 
le Procureur de la R^publique. " Le sexe de 
Tenfant inscrit comme gargon ne s'est pas 
d6velopp^, 6crivait-il, au contraire." 

Le Procureur, effray^ par ce myst^rieux 
" au contraire," ordonna ausait6t au m6decin 
attach^ au Parquet de s'enqu^rir du sexe de 
Claude. Le m^decin attach^ au Parquet 
n'eAt aucune hesitation : " Gargon !" s'^cria- 
t-il, apr^s avoir jet^ un vague coup d'oeil sur 
Tenfant. Mais il comptait sans le docteur 
Boularon, de Touniers, aux lumidres duquel 
les parents de Claude eurent recours, d^ 
qu'ilsconnurent Topinion du m^decin attach^ 
au Parquet, " Fille !" dit simplemei»t et d'un 
ton ferme le Dr. Boularan de Touniers, apres 
avoir inspects sommairement le jeune sphinx 
do Gaillon ; et il ajoute : " Ah ! ces mMecins 
attaches au parquet !" 

D^ormais la justice seule pouvait d^nouer 
les noeuds de pareilles contradictions. Le 
tribunal de Touniers, en presence de I'accord 
(deux & deux) des m^decins prec^demment 
consults, a rendu un jugement aux termes 



duquel MM. lee doctenrs Petel, Faorin et 
Comus devront "trancher la question, si 
toutefois c'est possible." 

Console-toi, 6 jeune Claude, si Pelel, Fau- 
rin et Comus, d^clarent, comme c'est proba- 
ble, qu'& rinverse des Auvergnata, tu es 4 la 
fois homme et femme. Console-toi et rap- 
pelle-toi que les Grecs, ces divins artistes, 
avaient fait de THermaphrodite le symboie 
de la double et parfaite beauty 1 — OazeUe du 
Palais. 



GENERAL NOTES, 

II serait fastidieux d'infiister sur la f ^rocit^ des 
mccars ruralcs, car ohaque jour il nous en irient de 
nouveaux et do plus frappants exemples. Lasdi 
comparaitront devantia Cour d'assisesde TAni^he 
les nomm(^s Jean Faure, Rosine Faare et Philippe 
Plancher, aoousds d'avoir assassin^, pour le d^raliser, 
leur fr^re et beau-frdre Glaado Faare et de TaToir 
onsuite fait bonillir dans une mannite et donn^ ^ 
d<$vorer aux pores.— (?««. du P^Uaut. 

Extradition wttb GuATBMALA.~An Order in Coaneil 
was published in the London Oazttt«oi Decembers, 
directing, in accordance with a treaty recently con- 
cluded and ratified between England and the Repabiie 
of Guatemala for the mutual extradition of fufitiTe 
criminals, that the Extradition Acts. 1870 and 1S73, 
shall apply to Guatemala after December 13 next It 
is further ordered that the operation of the Acts shall 
be suspended within the Dominion of Canada so far 
as relates to Guatemala and the treaty referred to, so 
long as the provis^ions of the Canadian Extradition 
Acts of 1877 and 1882 continue in force- — Law Jauntal, 
(London). 

Une femme RousscUo ^tait poursuivie anjooxdniai 
devant la dixit^me chambre de police oorrectionnelle. 
pr^'sid^e par M. Barthelon, sous I'inculpation d'<ra- 
trages aux agents. L'outrage consistait, selon I'inoal- 
pation, en ces paroles : *' Vous me faites Teffetd'ane 
pillule I" Les eflFets des pillules pouvant yarier i 
I'infini, le tribunal a d6cid6 qu'il n*y avait pas U on 
outrage suffisamment caract^ris^ et a lenroy^ la 
femme RoussoUe des fins de la poursuite.— ^ox. dt 
PaUtis. 

Any idea that the Postmaster-General was entitled 
by law to force the Cunard Company to cany mail- 
bags on board the Umbria on the tround that thej 
are common carriers seems unfounded. A common 
carrier by land, holding himself out to carry goods 
from place tolplace, is bound to carry the goods of 
anyone offering them who is able and willing to pay 
for the carriage, and if the carrier has room for them. 
Ships going from England to foreign ports may be 
common carriers in the sense that they. Like carrien 
by land, are liable for loss without proof of negligence; 
but they are not common carriers in the senf e that it 
is compulsor>' on them to carry. In other woids, some 
of the liabilities of common carriers have by aoalcgy 
been imposed by the law on shipowners, bat in no ease 
to the extent of holding them liable to carry whether 
they will or not.— Zatc Journal (London). 
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To lepresent a poTson as more yonthfol 
than he really is, woald not generally be 
considered a very grave offence, and still 
less if the person be of the fair sex. How- 
ever, in England, an action has arisen from 
aa inaccnracy of this nature, the facts of 
which are given by the Law JoumuU, as 
follows : — '* The action brought against 
Messrs. Stevens, the publishers of the ' Law 
List,' by a solicitor, the date of whose ad- 
mission had been poet-dated ten years, is of 
much interest. The plaintiff had been de- 
scribed in two issues of the 'Law List' as 
admitted in 1879 instead of 1869, although 
between the two publications he had drawn 
the attention of the publishers to the error. 
He complains that his apparent youthfulness 
has deprived him of the profits of two Chan- 
cery actions, and much sympathy will be 
felt for him. Messrs. Stevens, of course, had 
not acted maliciously, and even if they had, 
it was held in MiUer v. Davids 43. Law J. 
Rep. C. P. 85» that an injurious statement, 
although combined with falsity and malice, 
will not make a libel, unless the words are 
defamatory. The words, no doubt, were not 
in accordsjioe with the fact, but it does not 
hold a man up to ridicule and contempt to 
say that he was admitted a plicitor ten 
years after the real date. Reliance was 
placed on the case of Archbold v. Siveet, 5 G. 
& P. 219. Mr. Archbold had sold his copy- 
right in his '' Criminal Pleading " to Mr. 
Sweet, but Mr. Sweet had published a third 
edition under the title ** Criminal Pleading 
by Archbold, third edition." Mr. Archbold 
complained that blunders had been made in 
editing this edition, and contended that as 
the name of no new editor was affixed to it^ 
there was a representation that the edition 
was by him. The jury gave Mr. Archbold 
5^ damages, Lord Tenteiden reserving to the 
defendant leave to move to enter a nonsuit. 
No advantage was taken of this permission, 
but the case is distinguishable from the 



present, on the ground that the blunders in 
criminal law made in the book were of a 
kind likely to bring Mr. Archbold into con- 
tempt with reviewers and others." 



Superior to the power of steam, more 
potent than electricity, more marvellous 
than mind-reading, are the achievements 
of the collecting association and the law 
directory people. One of the latest circulars 
that has come to hand, undertakes to give 
the "legal abiUty," the "reliability," the 
"fiinancial worth," &c, &c, of the sixty 
thousand lawyers in the United States and 
Canada I 



A curiosity in the way of "corrections" 
appears in the Quebec Qffidai Oazette of Feb. 
5, in which it is stated that "the procla- 
mation dated the 27th January 1887, inserted 
in an extra of the Official Oazette of the 29th 
January, 1887, respecting the putting into 
force of the Act 49-60 Victoria, chapter VII, 
intituled : ' An act to further amend the law 
respecting the constitution of the Superior 
Court,' was published in error." 



The Tribunal Civil de la Seine, in LdfeUier 
V. Rouet, 29 December 1886, has given a 
decision with reference to the marriage of 
priests, opposed to that of the Amiens Court 
noticed in 9 L. N. 80. The Court dedares 
such marriage to be a nullity, the reason 
given being, 

"Attendu quil r^ulte des art 6 et 26 de 
la loi organique du Concordat du 18 germinal 
an X, que les pr^tres catholiques sont soumis 
aux canons qui ^talent alors re^us en France 
et par cons6quent & ceux qui prohibaient le 
manage aux eccl^iastiques engage dans 
les ordres sacr^s, et pronongaient la nullity 
du mariage contracts au m^pris de cette 
prohibition ; 

<' Attendu que la loi organique du Concor- 
dat de germinal an X n'a jamais cess6 d'etre 
consid^e comme loi de TEtat et que le 
Code civil ne renferme aucune derogation A 
cette legislation sp^ciale; 

" Declare nul et de non effet le mariage 
ceiebr6 & Londres, etc." 
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A remarkable 'action of damages was tried 
before the Chief Justice of England, January 
25. The plaintiff BreU claimed £2,000 from 
the Holbom ReMaurant Company, for personal 
injuries which, as alleged, had been caused 
through having swallowed a needle and 
thread in some food which had been served 
to the plaintiff at a Masonic banquet at the 
defendants' restaurant through the negli- 
gence of their servants. There was no doubt 
, that the plaintiff had somehow swallowed 
a needle, for it, with some inches of thread 
attached, passed through him. The difficulty 
was to prove the time and occasion when it 
was swallowed. The plaintiff thought he 
swallowed it with some spinach at the 
maaonic dinner, but it appeared that the 
vegetable was water cress, and it was proved 
that no women were employed in the res- 
taurant and that no needles were kept on 
the premises. The jury under these cir- 
cumstances found for the defendants. 



JUDICIAL COMMITTEE OF THE PRIVY 
COUNCIL. 
London, December 8, 1886. 

Coram Lord Hobhousb, Lord Hbeschell, Sib 
Babnbb Pbaoock, Sm Bighabd Cough. 
SoNicAL (defendant below). Appellant, and 

Hatton (plaintiff below), Respondent 

Contract^HepudiaHon — Return of debentures 
— Value. 

Held, {Affirming the judgment of the Court of 
Queen's Bench, Montreal, M. JL R,, 1 Q, B. 
112) '.—That the appellant, SenScal, Tiaving 
repudiated his agreement mth one Hibbard, 
under which he assigned to Hibbard certain 
rights in consideration of receiving from 
Hibbard 35 railway debentures, and having 
otherwise disposed of the rights so ceded, 
was bound to return the debentures to 
Hibbard ; and an action brought by Hib' 
bard^s assignee, daiming the return of the 
specific debentures, or, in default, that Seni- 
cat be condemned to pay their value, uxis 
mairUained, the value of the debentures 
being estimated by the Q. B. and P. C, at 
25 cents to the dollar. 

Sir Barnbb Peacock : — 
This is an appeal from a judgment of the 



Court of Queen's Bench in Lower Qmada, 
which modified a judgment which had been 
given by the Superior Court 

There were two actions : one was brought 
by Hatton against Sen^cal to recover from 
him 35 debentures of the Montreal, Cbambly, 
and Sorel Railway Company for $1,000 each, 
with coupons attached, Hatton having i^ 
ceived an assignment of those debentnres 
from Hibbard; and the other action was 
brought by Sentod against Hibbard, calling 
upon him to intervene in the suit brought 
by Hatton against Sen^cal and to render an 
account of the debentures. 

The declaration in the first suit, whidi 
was filed on the 16th of May 1882, stated 
that by deed dated 17th October 1872, the 
said Railway Company agreed to pay over 
to the defendant (Sen^cal) 25 per cent of 
all subsidies which they should receive from 
the Government and Municipalities; that 
afterwards, on the 15th May 1875, in oonsidei^ 
ation of the sale and delivery to defendant 
by Hibbard of 85 debentures of the said Rail- 
way Company for $1,000 each, with coopoos 
attached, for the payment of interest at 6 per 
cent per annum (being the bonds in ques- 
tion), the defendant transferred to Hibbaid 
all his rights under the deed of 17th October 
1872, and gave him a receipt dated the 15fe 
of May 1875, and an order dated the ISJh of 
May 1875, with relation to that transfer; that 
afterwards, in November 1877, defendant re- 
pudiated the transfer of 15th May 1875, and 
alleging that it had been cancelled, claimed 
from the Government payment to himself of 
25 per cent of their subsidy to the Railway 
Company, and afterwards, on the 22nd Nov- 
ember 1877, assigned his interest under the 
deed of 17th October 1872 to one Hurtean, 
who ultimately, as such assignee, obtained 
judgment against the Railway Company, 
and payment from the Government of a large 
sum ; that notwithstanding the cancellation 
and repudiation of the transfer by the defend- 
ant to Hibbard, defendant, without right, re- 
tained the 35 debentures and sold them with- 
out the knowledge or consent of Hibbaid or 
of the plaiutifif (Hatton) ; that by deed dated 
26th January, 1882, Hibbaid sold and trans- 
ferred the said debentures and ooapoiis to 
the plaintiff; that plaintiff gave defendant 
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Dotioe thereof, and demanded delivery to him 
of the said debentarefl> but that defendant, 
though frequently requested, had neglected 
and refdaed to deliver the same to Hibbard 
or to the plaintiff The declaration concluded 
by praying that defendant be condemned to 
deliver to the plaintiff the said debentures and 
coupons, and in default of delivery, be con- 
demned to pay $35,000, with interest thereon 
from 2nd January 1874,the date of the said de- 
bentures, and also interest on the amount of 
each coupon from the date when the same 
became due. 

The defendant,in an amended plea,stated : 
That he ceded to Hibbard his rights under 
the deed of 17th October 1872, in consider- 
ation of 35 debentures, which Hibbard 
handed over to defendant under an arrange- 
ment that they were to be paid or else ex- 
changed for debentures in other solvent 
companies, within one month from the hand- 
ing over, and that it was upon these terms 
that the receipt of the 15th May, 1875, and 
the order of the 19th May were signed and 
handed by defendant to Hibbard ; that after- 
wards, in April, 1876, Hibbard having made 
over to defendant his contract for the con- 
struction of the said railway, handed back 
to him the said receipt of 15th May and the 
order of the 19th May, 1875, and ceded back 
to him in this manner the rights under the 
deed of 17th October, 1872 ; that it was at the 
same timg agreed between Hibbard and 
defendant that defendant should keep the 
said debentures in consideration of certain 
advances ma(L9 by him to Hibbard, and 
that in case he sold the said debentures, he 
should render account to Hibbard of the 
proceeds of the sale, as he is still bound to do, 
setting off in such account the sums due by 
Hibbard to him which have not yet been 
settled, although the defendant has often 
requested Hibbard to do so; and that the 
balanoe in favour of the defendant far ex- 
ceeds the value of the debentures. 

Both Courts have found against the defend- 
ant upon that plea; and as to the arrange- 
ment which it was said that Hibbard had 
made with him. That being the case, it 
appears that Hibbard having handed over 
^ debentures to Sentod in consideration of 
the transfer of the subsidy of the Govern- 



ment to the railway company, Sen^cal re- 
pudiated the agreement, and 8u}>sequently 
sold the right to the subsidy to another 
person. Under these circumstanoes^t became 
his duty to return the debentures to Hibbard. 
He did not do so, and Hibbard transferred 
the debentures to Hatton. The arrangement 
which was stated by Sen^cal as an answer 
to the action — that Hibbard had agreed with 
him that he should sell the debentures and 
account for the proceeds — ^was found by the 
Courts not to have been proved. 

The Superior Court, in the first action, gave 
judgment for the plaintiff and oondenmed 
the defendant to deliver to the plaintiff the 
35 debentures within 15 days from the date 
of the judgment^ and in defsiult to pay to the 
plaintiff $35,000 as the value of the deben- 
tures. On appeal,the Queen's Bench reduced 
the amount and valued the debentures at 
25 cents to the dollar. The judgments were 
perfectly right in ordering the debentures to 
be returned and handed over to Hatton, and 
that in default of their being handed over, 
the defendant should pay the value of them. 

It has been contended that the Court of 
Queen's Bench was wrong in valuing the 
debentures at 25 cents to the dollar. It 
appears to their Lordships that there was 
evidence upon which the Court were fully 
justified in arriving at that conclusion- 
There was evidence that on the 29th of 
November, 1882, similar debentures were sbld 
at 25 cents to the dollar. 

Under these circumstances their Lordships 
are of opinion that there was no error in the 
judgment of the Court of Queen's Bench. 

In the other action by Sen^cal against 
Hibbard, Sen^cal relied upon the facts which 
he had set up in his defence to the first 
action, and complained that, notwithstanding 
the facts alleged, Hibbard had wrongfully 
transferred the debentures to Hatton, who 
had commenced an action against the plain- 
tiff to recover the same; and concluded by 
praying that the defendant Hibbard should 
be made to intervene in the first action, and 
admit or deny the allegations of the defence 
therein, and produce a statement of all exist- 
ing accounts between him and Sendcal, and 
declare whether he had not on several occas- 
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ions admitted that Sen^cal wall entitled to 
keep the said debentaioB. 

In the second action, both Courts found, as 
they did in the first action, that the facts 
stated were not made out in evidence. The 
Superior Court dismissed the suit with costs. 
The Court of Queen's Bench on affirming 
the judgment said, "Considering that the 
'' said appellant has &iled to establish that 
** he was entitled to the conclusions of his 
" declaration against the said Ashley Hib- 
'' bard, doth confirm the judgment rendered 
" by the Court below, and doth dismiss the 
*^ said action of the said Louis A. Sen^cal 
^ with costs against him, both in the Court 
" below and on the present appeal.'* They, 
however, added a reservation. The con- 
tention of Mr. Fullarton, on behalf of Sen6cal, 
Is that the reservation is not sufficient It 
was this : they reserved to Sen^cal " any re- 
" coarse which he might have or pretend 
** against said Ashley Hibbard as defendant " 
on two judgments, which had been set up by 
Sentod in the suit ; but there was no reserva- 
tion in respect of two promissory notes which 
had also been set up by Sen^al, the learned 
Judge on the trial having found that those 
two promissory notes were not on stamps, 
and that they were prescribed. It appears 
to their Lordships that such a reservation 
was unnecessary. The Court found merely 
that the plaintiff had not made out his con- 
clusions; but, whether the reservation was 
necessary or not, their Lordships think that 
the Court omitted to reserve the right upon 
the two notes, because they considered that 
they had not been stamped, and were barred 
by prescription. Under those circumstances 
they think it unnecessary to amend the re- 
servation by including in it the right to have 
recourse upon the two notes. 

Their Lordships will therefore humbly 
recommend to Her Majesty that the judg- 
ment of the Court of Queen's Bench be 
affirmed. The appellants must pay the costs 
of this appeal 

Judgment affirmed. 

FuUartcn for the appellant 
BompaSf Q. C, and Jeune for the respond- 
ent 



CIRCUIT COURT. 

MoNTBBAL, Nov. 30, 1886. 
Bi^ore JoHKsoN, J. 
BuHNASD V. La Corporation db Lapbauuk. 
Mtmidpal Code, Art 807— -Actum by tpfdol 

SuperintendenL 
Held: — That (he special Boperintendefd ap- 
pointed (o r«vwc a procts-wrbal of a bridge, 
was not entitled under C if. 807 to we for 
more than was due to himself, the cfatiw of 

. others having been paid. 

The action was for $90, balance of a som 
of $100 claimed by the plaintiff for services 
as special superintendent, and which, it wse 
alleged, had been taxed at that sum by the 
Board of Delegates. 

The defence was that the Board of Dele- 
gates taxed the whole amount due to various 
parties at $100, and that the pUdntiffwas 
only entitled to $12 for his services, of which 
$10 had been paid to him, and $2 were 
tendered. 

Pbr Curiam :~The plaintiff was charged 
by resolution of the County Municipality of 
Chambly, as special superintendent to re- 
vise a prods^erbal of a bridge conmion to 
two counties, and homologated by both. He 
accepted the office, and reported some 
amendments. Subsequently, at a meeting of 
the Bweau des diligyis of both counties, the 
plaintiff's report was adopted. The declar- 
ation alleges that at this meeting of the 
delegates of both counties, the plaintiff^s bill 
was taxed. That is true ; but in going on tA 
state that they fixed the fees o#the plaintiff 
at $100, there is palpable error. They did 
no such thing. They taxed the bill, not only 
as regards what was due to the Superintend- 
ent but also as respects what was due to 
others ; and the plaintiff now sues for the 
whole. 

The defendants plead that the plain- 
tiff is without right to ask anything not due 
to himself; and that they have paid all the 
costs incurred by his proceedings to himself 
and to others employed, and to his release, 
except $2 which they offer with their plea- 

I am of opinion that the defendants have 
established their case. There is no donbt 
that the plaintiff would have been liable to 
those who have been paid ; and a payment 
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to them and to his advantage, is a valid pay- 
ment nnder Art 1144. I have no doubt 
either, that the Art. 807 of the Code Municipal 
does not support the plaintiflPs pretension of 
an exclusive right of action in himselt As 
I read it, it gives the action to all those who 
have earned the money. The plea and tender 
of the defendants are maintained. The 
previous offer of the $2 was proved, so the 
action must be dismissed with costs. If the 
plaintiff gets, as he does, all he is entitled to 
for himself, he cannot complain for others. 

Qeoffirion, Dorion, Lafleur & Rinfret for the 
plaintiff. 

De BeOefeuiUe & Bonin for the defendant 



CIRCUIT COURT. 



MoNTBBAL, Nov. 27, 1886. 
Before Johnson, J. 
McCabthy v. Jagkson, and Ward, Petitioner. 
ContrairUepar corps— Ouardian-^Cammiiment 
— JSnwneraiion of effecti— Petition under 

aap. 792. 

Hbld:— 1. That C. C.P. 792 applies to all the 

eases in Section, VU, C. C. P. 781-795. 

2, In the commitment of a guardian for not 

producing effects placed under his gvardianr 

skip, it is not essential that there should be 

an enumeration of the effects he has to 

deliver i^ in order to obtain his liberation. 

For reports of previous proceedings in the 

present case, see 9 L. N. 211 ; 9 L. N. 298 ; 

andM.L R.,2Q.B. 405. 

Johnson, J. :— The petitioner is the guard- 
ian en justice of the effects seized in this case, 
and is imprisoned for contempt in not repre- 
senting them when required. He now peti- 
tions for his release on the ground of the 
ill^^ality of his detention, which illegality 
he makes to rest upon the allegations : First, 
that the warrant or authority fof his deten- 
tion does not specify what are the effects he 
is to deliver up in order to get his liberation; 
and secondly, because it requires him to pay 
the costs of his arrest It is stated that the 
petitioner has already applied to the Queen's 
Bench for his release under a habeas corpus, 
which was refused because the detention was 
under civil process, and the civil courts can 



take care of their own processes. (*) What 
is sought now is action by the Circuit Court 
which issued the process, and it is invoked 
under the article 792. That article, and the 
preceding ones from 781— in section VII.— 
refer to the subject of coercive imprisonment, 
but it is contended by the plaintiff, who 
resists the application, that it applies merely 
to liberation for default to pay alimentary 
allowance when it has once been ordered. 
Art. 790 gives this right to alimentary allow- 
ance, and art 791 relieves the creditor from 
continuing to pay it if the debtor afterwards 
acquires property to the extent of $50. Then 
792 says : The debtor may, if he has grounds 
for so doing, seek redress against such im- 
prisonment by petition or motion to the 
court or judge served upon the creditor. 

Although, therefore, it is true that 792 im- 
mediately follows the articles referring to 
alimentary allowance, and to the conse- 
quences of not paying it, it is not a necessary 
consequence that it relates only to those arti- 
cles, and gives no right to release for any 
other cause of illegal detention. Now, sec- 
tion VII. refers not only to imprisonment for 
debt, nor yet to cases merely in which an 
alimentary allowance may be granted ; but it 
expressly refers also to other kinds of coercive 
imprisonment similar to the present, and in 
which it has been held that no alimentary 
allowance will be granted, and in fact it 
refera to all cases aicontrainte par corps what- 
soever. (See art 782.) 

The question then is whether 792 applies 
to the case of the prisoner here ; and having 
looked at the law since the case was argued 
yesterday, I am of opinion that it does apply 
to all the cases in sec. vii. Art. 792 makes 
reference expressly to art 795 C. P. C, which, 
of course, indicates the French Code of Pro- 
cidvre Civile, as our codifiers, at the time they 
gave that reference, had no code of procedure 
of our own, and could have none while they 
were still making it or until it was completed, 
and adopted by the Legislature. The French 
Code de Procedure is very different from ours 
in its provisions respecting alimentary allow- 
ance, and is much more elaborate and de- 
tailed ; and art 795 of that code provides that 

• See Ex parte Ward, M. L. R., 2 Q.B. 405. 
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the petition for discharge may be made, not 
only in that case, but in all cases (dans Uma 
les ca»\ which would include all the cases in 
the section, some of which are dilits. 

We have then to look at the authority 
given for this imprisonment, and see whether 
it states a cause of detention that can be re- 
moved or complied with, so as to restore the 
prisoner to liberty. As has been stated al- 
ready, it does not specify the effects he is to 
bring forward. Now I admit that when you 
send a man to jail under civil process, you 
must, if I may so speak, not only show him 
the way in, but you must also show him the 
way out; you must tell him what he is to do 
to satisfy you, and to get his liberation, and 
it must evidently be something that he can 
do, or that can be done. In the present case 
it was said that the prisoner being a guard- 
ian and entitled to a copy of the prods-^jerbal 
of seizure must know what are the effects he 
has to give up ; on the other hand it was urged 
that though that might be so, yet his jailer 
did not necessarily know these effects, and 
would therefore not liberate him on his 
statement as to what they consisted of. 
That no doubt is true, but the jailer is not 
required so to act. The duty is not thrown 
upon him of judging whether there has 
been a compliance by the prisoner with 
the terms and conditions on which his 
liberation depends. That duty rests with 
the Court which has imprisoned him. Not 
only has the jailer no such duty or power, 
but in the nature of things it is a duty and 
a power that he could not possibly exercise^ 
for even if the effects were specified in the 
warrant, and brought forward by the pris- 
oner, and corresponded with the description, 
the identity would still be a matter of proof 
of which the jailer could not judge, and in 
which the creditor would have an obvious 
interest (See Cramp v. CoquereaUf 3 L.N. 
332). Accordingly, we find by article 794 
the discharge must be ordered by the judge 
upon application of which notice has been 
given to the prosecuting creditor. Applica- 
tion is made, and notice is given ; but does 
the warrant state a cause of detention that 
he cannot remove? I think not As guard- 
ian, and officer of this court he has by law a 
list of these effects. As far as he is concern- 



ed, at all events, he can know, and he must 
be held to know what they are. When he 
comes to the Court, and either produces them, 
or shows good reason for not producing them, 
or ofiers the money, the Court can order the 
discharge: but not tiU then can the Court 
interfere, still less the jailer, on the gronnd 
of non-disclosure by the commitment of that 
which the guardian is bound to know. Even 
if the effects were to be brought before the 
Court, the prosecuting creditor might contest 
the number or the identity of them, for it 
might be a gold watch that was seized, and 
the guardian might only produce a brass one, 
and so on in a variety of instances, where 
the Court alone could decide whether the 
things seized were faithfully represented or 
not The other ground need not of course 
be noticed, as there is a sufficiently expressed 
legal ground of detention in the warrant 
Petition dismissed with costs. 
W. H. Kerr, Q. G, for the petitioner, 
/. G. ly Amour, for the plaintiff. 



QUEEN'S COUNSEL, AND HOW THEY 
ARE MADK 

''Her Majesty having been pleased to 
appoint you one of her Counsel learned in 
the law, you will take your seat within the 
bar." Such are the words addressed by 
each judge to the newly-created Queen's 
Counsel when the latter attends the differ^ 
ent courts for the purpose of formally taking 
his seat. 

The gentlemen thus publicly honoured are 
barristers of ten years' standing and up- 
wards, who have been considered by the 
Lord Chancellor, worthy of elevation to the 
dignity of Her Majesty's CounseL It is said 
that the appointment is given as a recogni- 
tion of the superior learning and ability of 
the gentlemen promoted, but, as a matter of 
fact, learning and abiUty have little or 
nothing to do with the matter, and a banis- 
ter desirous of promotion can obtain it, al- 
most as a matter of course, by merely 
intimating his wishes to the Lord ChanoeUor. 
In this respect the law stands alone, for in 
every other profession the candidate for 
honours obtains promotion from being posses- 
sed of some special talent^ or is appointed to 
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fill a vacancy wbich the death or adyance- 
ment of a senior has created. 

There are many points of difference be- 
tween a Queen's Goonsel and a barrister. 
The latter is allowed to ''settle/' as it is 
termed, the drafts of all the legal documents 
— indorsement of writs, statement of claim 
or defence, etc., — required in commencing or 
defending an action. He can prepare the 
draftF of wills, settlements, deeds, and other 
papers required in canning on the ordinary 
business of life, and he is also allowed to 
appear in court as an advocate. 

The Queen's Counsel is not permitted to 
prepare any drafts of pleadings, deeds, or 
documents of any kind. He may advise 
upon points of law or equity submitted to 
him in " a case," that is, a written statement 
of facts ; or he may give an opinion or 
settle a draft in consultation with a junior 
counsel; and he can appear in court on 
behalf of anyone who chooses (through a 
solicitor) to hand him a brief, except that he 
must not be employed in any cause against 
the sovereign without special license, and 
therefore cannot plead in court for the 
defendant in a criminal prosecution without 
the leave of the Crown. 

On the other hand, a junior counsel can 
defend as many prisoneis as he pleases,with- 
oat leave or licence from anyone. And last, 
but not least, in the estimation of many 
people, the Q.C. is entitled to wear a gown 
of silk, and has precedence of all barristers 
who have not received a patent of precedence 
dated before the patent of the Q.C.; while 
the barrister has to rest contented with a 
robe of ''stuff," and has literally to take a 
back seat, having to sit behind '* the bar," as 
the wooden partition is termed which separ- 
ates the seats used by the Queen's, or senior 
cotinsel, from those occupied by the juniors. 

A barrister may desire to become one of 
Her Majesty's Counsel for various reasons. 
His health may be declining from over- work; 
he may have an idea that promotion will 
materially increase his income ; or he may 
be anxious (being sufficiently wealthy) to 
add a couple of letters to his name before 
retiring from the profession. He is, how- 
ever, generally induced to move in the 
matter by receiving notice that another 



barrister, his junior at the bar, is about to 
make application for promotion. 

Having made up his mind to become one 
of Her Majesty's Counsel, the barrister 
addresses a letter to the Lord Chancellor to 
that effect. He must next, according to 
strict legal etiquette, inform by letter all 
those barristers who, according to the date 
of their call to the bar, are senior to himself, 
of his having made the application; and 
this is done in order to give such seniors an 
opportunity of applying on their own behalf, 
and so retaining their seniority. 

When it becomes generally known that 
applications are being made for " silk," as it 
is professionally termed, there is consider^ 
able joy in the ranks of the remaining 
juniors, each of whom hopes to obtain a 
share of the " chamber work," as it is called, 
about to be thrown up by those who are 
desirous of elevation. 

The application to the Lord Chancellor 
having been made, there ensues a week or 
two of great anxiety to the applicants. They 
are about to take a leap in the dark. They 
have each thrown up a business, producing, 
perhaps, an income represented by four 
figures, and will have to commence again in 
another grade of the profession, whicb may 
return them little or nothing ; it not being, 
by any means, a matter of course that a 
man successful in one branch will be equally 
fortunate in the other. 

A flutter of excitement in the legal hive 
announces that the appointments have been 
made. The letter which informs the recipients 
of the interesting fact is generally couched in 
the following style: — 

"Sir, — I am directed by the Lord Chan- 
cellor to inform you that Her Majesty has 
been pleased to approve of your appointment 
as one of her Counsel learned in the law. 
And I am to request you to place yourself in 
communication with the Clerk of the Crown, 
and to furnish him with such information as 
he may require for the preparation of your 
patent. — I am, sir, your obedient servant, 
(Signed) X. Y. Z., 

Principal Secretary." 

The information required is the name of 
the applicant in full, and the date of his call 
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to the bar, the latter to determine the order 
of precedence. 

Upon the receipt of this letter the barrister 
returns to the respective solicitors all the 
instructions for the preparation of the drafts 
of documents he may have before him, but 
he retains all his briefs. 

Arrangements have then to be made for 
being sworn in, and formally taking his seat, 
and as there is not sufficient time between 
the receipt of the letter of appointment, and 
the day fixed for the ceremony, a dress wig 
and silk gown have to be borrowed from the 
wig maker, and thus arrayed, with the 
addition of knee breeches, silk stockings, and 
patent shoes with ornamental buckles, the 
newly-appointed Queen's Counsel attends at 
the private room of the Lord Chancellor, and 
there takes the following oath :— 

**Ido swear that well and truly I will 
serve the Queen as one of her Counsel learn- 
ed in the law, and truly counsel the Queen 
in her matters when I shall be called, and 
duly and tnily minister the Queen's matters 
and sue the Queen's process after the course 
of law and after my cunning. I will take no 
wages or fee of any man for anv matter 
against the Queen where the Queen is 
party. I will duly, in convenient time, speed 
such matters as any person shall have to do 
in the law against the Queen as I may law- 
fully do without long delay, tracting or 
tarrying the party of his lawiTul process in 
that that to me belongeth. I will be attend- 
ant to the Queen's matters when I be called 
thereto." 

The oath having been taken, each gentle- 
man receives a box covered with crimson 
leather, containing his patent. This docu- 
ment is engrossed upon parchment, and has 
attached to it, by a plaited woollen cord, a 
wax seal of goodly dimensions, being about 
eighteen inches in circumference, and one- 
and-a-half inches thick. 

The " Patent" is as follows :— 

" Victoria, by the Grace of God, of the 
United Kingdom of Great Britain and Ire- 
land, defender of the faith. To all to whom 
these presents shall come, know ye that we 
of our special grace have constitute'!, ordain- 
ed, and appointed our trusty and well- 
beloved Gamma Delta, of the Temple, 
esquire, one of our Counsel learned in the 
law. And we have also given and granted 
unto him, as one of our Counsel aforesaid, 
place, precedence and pre-audience next 
after Alpha Beta, esquire, in our courts or 
elsewhere. And we also will and grant to 
the said Gamma Delta full power and suffi- 
cient authority to perform, do, and fulfil all 
and everything which any other of our 
Counsel learned in the law as one of our 



said Counsel may do and fnlfiL We will 
that this our erant shall not lessen any 
office by us or by our ancestors heretofore 
given or granted. As witness whereof we 
have caused these our letters to be made 
patent Witness ourself at Westminster 
the day of by the Queen 

herself. (Signed) X. Y. Z. 

Clerk of the Crown." 

To formally take their seats in the various 
courts is the next thing to be done. On the 
day when this ceremony is appointed to take 
place, a visitor to the neighbourhood of the 
** Royal Courts " would not fail to notice an 
extra amount of excitement. Senior and 
junior counsel, solicitors and derks, are 
awaiting at the entrances to the building 
the arrival of the newly-promoted gentle- 
men, discussing their merits, and the pro- 
babilities of their success or failure. The 
Appeal Court, where the ceremony fint 
takes place, is speedily filled with barristeis 
and visitors, among the latter being the 
wives, daughters or sisters of the genttomen 
who have been appointed. The new Queen's 
Counsel, attired as when attending to be 
sworn in, presently enter, and stand at the 
end of the seat they will be entitled to occupy 
in future. 

As soon as the judges enter and are seated 
a list of the new silks according to seniority 
is handed to tJie president and he calls upon 
each Counsel in turn by name to take nia 
seat, using the wonls with which this article 
commences. The gentleman named passes 
to the centre of the seat, and bows to the 
judges, who bow to him in return. He then 
bows to the Queen's Counsel seated on the 
same bench, who rise and return salutations. 
He then turns to the barristers seated in the 
rear and bows to them, they also all rising 
and bowing in return, the wives, daughten 
and sisters seeming very much inclined to 
follow their example. 

The new Q.C. then seats himself for an 
instant "Do you move?" says the preai- 
dent, meaning " have you any motion or 
application to make to the court" The 
Ck)unsel, although he may have a bagfiill 
of briefs marked with fabulous fees awaiting 
his attention, is oblivious of their existence 
for the time, and bows a negative, imme- 
diately departing to go through the &me 
ceremony in the other courts in the building. 

One other point of etiquette remains to be 
observed. Cards, upon each of which is 
engraved the Counsel's name, followed by 
the words, " On his appointment as one of 
Her Majesty's Counsel," are left at the 
private houses of each of the judges. This 
naving been done, the barrister becomes a 
fully-fledged Q.C., and can sit within the bar 
and await the rush of leadinp^ briefe, whidi 
he confidently believes will follow hia 
elevation. — Ttl-biU, 
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In two recent cases in Ontario, Brotfdy v. 
Stuart, before Armour, J., Dec. 21, 1886, and 
Clarkdcn v. Ontario Bank, before Ferguson, 
J., ZzxL 19, 1887, the question has been 
raised whether the local legislature has a 
right to pass an Act respecting assignments 
for the benefit of creditors. In the former 
case, the defendant demurred on the ground 
that the Act in question, 48 Vic a 26 (O.) 
was uUra vires of the Ontario legislature, 
being legislation concerning bankruptcy and 
insolvency. Armour, J., in overruling the 
demurrer, remarked : "How can it be said 
that this Act deals with insolvency when 
there is no compulsory liquidation, no en- 
forced taking of a debtor's estate from him 
for distribution among creditors, no pro- 
ceedings in rem, and no dischaige of the 
debtor?" Fei^guson, J., followed this deci- 
sion in the case of C^rksun v. Ontario Bank. 

The mode in which a record has been 
preserved during eight centuries is not 
without interest That is the period during 
which the great survey known as the 
"Domesday Book" has been handed down 
from generation to generation. The first place 
of deposit of this venerable record, according 
to IVmc, appears to have been the royal treas- 
ury at Winchester Cathedral, but from a 
notice in the '^Dialogus de Scaccario," it 
seems to have afterwards become the insep- 
arable companion of the royal seal. It is 
not known when it was deposited in the 
exchequer at Westminster, where it was 
kept in an iron chest (still preserved), under 
three locks and keys in the charge of several 
officials of the Exchequer. In 1696 it was 
removed to the Chapter House, and from 
there it was finally taken to its present 
home in Fetter Lane, where it is in the care 
of an ofiScial specially charged with its cus- 
tody. The old binding of wood, covered 
witb leather and ornamented with brass, is 
still kept; but the volumes have been put 



into modem bindings of leather with silver 
fittings, and are carefully preserved under 
glass. No printed edition of this great work 
appeared until the year 1783, when it was 
issued under the direction of the Record 
Commission in two large volumes. In 1862- 
65 an edition in fac simile of the survey of 
each county was published under the direc 
tion of Sir Henry James, of the Ordnance 
Survey. 

The ^^issachusetts Supreme Court, in a 
late case of Commonwealth v. Lynes (7 East. 
Rep. 862), holds that it is no objection 
to the competency of a child to testify, that 
the child was instructed in the nature of an 
oath after the adjournment of the Court on 
the previous day, in order to qualify her as 
witness in the particular case. The practice 
upon this question has varied. In 12. v. 
WiUiams, 7 Car. & P. 322, it was held that 
before a child is examined as a witness, the 
judge must be satisfied that the child feels 
the binding obligation of an oath from a 
general course of religious education. This 
case, observed Gardner, J., in the Li/neB 
case, has been criticised and has not gen- 
erally been followed. In R. v. Nicholat, 2 
Car. & JL 246, Pollock, C. B., refused to put 
off the trial in order that a child of six years 
might receive instruction, but said that in 
the case of children of nine, ten or twelve, 
whose religious education had been neglected, 
a postponement of the trial might be proper. 
In the English practice it is usual for a judge 
to examine an infant as to his competency, 
before going before the grand jury, or before 
proceeding to trial, and if found incompetent 
for want of proper instruction, it is in his 
discretion to put off" the trial, in order that 
the party may in the meantime receive such 
instruction as may qualify him to take an 
oath. Rose. Crim. Ev. 114 ; 2 Russ. Cr. 590 ; 
1 Stark, Ev. (2d ed.) 94 ; 2J. v. White, 1 Leach 
430; 2 Bac. Abr. 577; Rv.BapHs, 4 Cox 
C.a23. 



Referring to the Sovereign's influence in 
the constitution, the Law Journal says: — 
** When the * great Anna,' a sovereign of no 
very distant date, did 'sometimes counsel 
take' at Hampton Court and elsewhere, she 



58 



THE LEGAL NEWS. 



presided over the meetingB of her Cabinet 
CoonciL When Geoi^e I. arrived, he did not 
attend, because he did not understand 
English. From this accident arose the con- 
venient practice of the sovereign leaving his 
Cabinet to consult, unembarrassed by his 
presence; but still the Cabinet Council is the 
Council of the Cabinet of the sovereign, in 
which the influence of the sovereign not 
only may, but is required by the Constitution 
to be felt In *Kin Beyond Sea,' published 
in 1878, Mr. Gladstone well expressed the 
relation of the sovereign to the Cabinet : — 

In the faoe of the country, the sovereign and the 
ministers are an absolute unity. The one may con- 
cede to the other* but the limit of concession by the 
sovereign is at the point when he becomes willing to 
try the experiment of changing his government ; and 
the limit of concession by the ministers is at the 
point when they become .unwilling to bear what in all 
circumstances they must bear, while ministers, the 
undivided responsibility of all that is done in the 
Crown's name. But it is not with the sovereign only 
that the ministry must be welded into identity. 
And SO on, in another passage, reproduced in 
'Gleanings of Past Years,' Mr. Gladstone 
says:— 

There is not a doubt that the aggregate of direct 
influence normally exercised by the sovereign upon 
the counsels and proceedings of her ministers is con- 
siderable in amount, tends to permanence and solidity 
in action, and confers much benefit on the country, 
without in the smallest degree relieving the advisers 
of the Crown from their undivided responsibility. It 
is a moral, not a coercive, influence. It operates 
through the will and reason of the ministry, not over 
or against them. It would be an evil and a perilous 
day for the monarchy were any prospective possessor 
of the crown to assume, or claim for himself, final or 
preponderating, or even independent power, in any 
one department of the State. 
If the Cabinet Council do not feel the in- 
fluence which it is the Queen's duty to 
exert, they must possess singular powers of 
resistance to the weight of the opinions of 
the one person in England who has been in 
oflioe continuously for fifty years, and who 
has had more experience in politics than 
any of her advisers." 



SUPERIOR COURT. 

Quebec, May 21, 1886. 

Befcyre Casault, J. 

Gilbert v. Minguy. 

BaUleur def<md8 — Rc'registration — C C 1092. 

When, in a deed of sale of an immoveable, the 



price has heen made payable bytntMrnaitB, 
with a haiUetar de fends hypothec, enrt- 
gistered before the promvlffaHon e^ ike 
cadastre, there being no oUigaHon, imposed 
by the deed of sale on the purchaser, to 
renew the baiUeur de fonds hypothec after 
the cadastre should be promtdgated : 
Hbld:— 1. That the act of the puMuuer, in 
creating a hypothec on the immoveahle, 
which hypothec had been enregistered brfure 
the promulgation of the cadastre and had 
been renewed after such promulgaHon, and 
the purchaser's omissifm to renew the bailleur 
de fonds hypothecr^had not diminuhed the 
security of the baiUeur de fonds credilor, 
and had not rendered immediatdy payable, 
under arL 1092 of the C. C, the intUdmaUs 
then not payable of the purchascmoney ; 

2. That, in the absence qf an express covenant, 

in a deed of sale of an immoveable with 
bailleur de fonds hypothec, to the effect that 
the purchaser shaU renew the bailleur de 
fonds hypothec, he is not obliged to do so; 

3. That an oral promise to so renew the hypMee, 

made after the execution of the deed of sale, 
would only give rise to an action of dcpn- 
ages, if damages there should be, and caused 
by such failure to renew. 

The judgment is as follows : 

*' Consid^rant que, pour que le defiandeor 
ne puisse pas r^clamer le b^n^ce dn terme^ 
il faut non seulement qu'il n'ait pas procar6^ 
au cr^ancier, des surety qu'il aorait pro- 
mises, mais qu'il ait diminu^ pAr son fait, 
lessuret63 qu'il lui aurait donn^parson 
contrat ; 

'* Consid6rant que le d^endeur,en donnant 
k la Banque Nationale, pour la dette quHl 
lui devait, une hypoth^ue sur la propridt^ 
qu'il avait acquise du demandeur, n'a pas 
diminu6 les surety qu'il avait donn^es, an 
dit demandeur, par son contrat d'acquisition, 
et que, si ces surety sont diminn^ oe 
n'est que parce que le dit demandeur n'a pas 
enregistri sa criance, tandis que la Banque 
Nationale a enregistri la sienne ; 

*' Consid^rant que si le d6fendeur ■'6tait 
oblig6 de faire enregistier la cr^anoe da 
demandeur, les faits all^ute et prouv^s ne 
lui donneraient qu'un recours en dommagOB, 
si lecasy 6chet; 
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<'Ck>D8id^ant que Tobligation all^^, 
oomme en 6tant nne de la vente m^me, n'est 
pas ^rite an contrat qui la constate ; 

"Consid^rant que les tennes, r^lam^s par 
le demandeur, n'^taient pas dus, lorsqu'il a 
pris son action ; 

"Consid^rant que le compte produit par 
le deznandeur ne comprend pas les taxes 
comme t^oin qu'il devait an d^endeur, et 
que la quittance g^^rale qui s'y trouve ne 
pent s'appliquer & d'autres dettes que celles 
resultant des comptes pour ouvrages et four- 
nitnreB; 

'' Consid^rant que le demandeur ^tait en- 
dett£ envers le d^endeur, lors de Pinstitution 
de son action, en trois diveises sommes, pour 
taze dn dit ddfendeur comme son t^moin, se 
montant A 10.40, somme qui 4tait liquideet 
exigible, et que les int^ts alors dus au dit 
demandeur ^talent compens^ et ^teints par 
la dite somme, qui les excMe ; 

** Benvoie Taction du dit demandeur, avec 
d^pens distraits en favour de Joseph P. Roy, 
6cuier« procureur du dit d^endeur." 

Ignaoe Aubert, for plaintiff. 

JoMph P. 22oy, for defendant 
(j. oV.) 



CX)UR DE CIRCUIT. 

MoNTRiAL, 7 £§yrier 1887. 
Coram Gill, J. 
Fbaseb v. Nicholson. 



Exception d la forme — OffresrSellea aocepties — 
Avis de plaider — Excq}tion de paiemenl. 

Le 11 octobre 1886, Adam B. Fraser pour^ 
Buivit Thomas W. Nicholson en recouvre- 
ment d'une somme de 159.27 due pour 6pi- 
oeries. Le d^fendeur oomparut et plaidapar 
exception A la forme que le bref d'assigna- 
tion 6tait entach^ de nullity parce qu'il ne 
contenait ni les noma, quialit^ et domicile du 
demandeur, ni les noms et domicile du d4- 
fendeor; qu'il ne contenait m^me pas la 
mention du jour od le sceau de la Cour 
avait 4^ appose ni celle du jour oii le bref 
devait 6tre rapports. 

Le 20 novembre suivant, le d^endeur, par 
le minJBt^ de M. J. Areas Dorval, N. P., 
oflHtla flommezigclam^e: $69.27 sansfrais. 



Le Dotaire reput la r^ponse suivante: T 
** hereby accept the said mm of $59.27 as offered 
"to me by these preseniSf and give full receipt of 
" all claim against the said Nicholson, and I 
" signed after reading hereof 

*' (Signed,) Adam B. Fbasbr, 

M, J. A. DoRVAL, N.P." 

* Le 22 novembre, le demandeur requit le 
d^endeur de plaider au fond, ce qu'il fit le 
23 suivant, en produisant une exception de 
paiement 

Voici le jugement : — 

'< Jugement rejetant exception d la forme, 
en autant que le paiement effectue le 20 no- 
vembre 1886, sans aucune r^rve par le d^ 
fendeur, ^tait un abandon de tons les droits 
qu'il pouvait avoir par suite de la dite ex- 
ception, sans frais sur la dite exception, le 
demandeur ayant accepts le paiement aussi 
sans faire aucune r^rve ; mais attendu que 
le demandeur a mal & propos requis le && 
fendeur de plaider au fond apr^ avoir ac- 
cepts paiement sans r^rve et que le d^fen- 
deur, pour ^viter une condamnation par d^ 
faut qui aurait pu intervenir centre lui, ^tait 
tenu de produire la d^ense au fond qu'il a 
produite, condamne le dit demandeur d payer 
les d^pens sur la dite defense au fond, dis- 
traits & MM. Lavall^e & Olivier, avocats du 
d^endeur." 

Aug6 A Lafortme pour le demandeur. 

LavoUie <fc Olivier pour le d^fendeur. 
(l. a. l.) 



CIRCUIT COURT. 



MoNTRBAL, Feb. 4, 1887. 
Before Gill, J. 
Walker v. Webb. 
Sale of goods— Liability, 
Action in assumpsit, for goods sold. 

Plea, that the articles were purchased by 
one W., who was with defendant at the 
time of the sale. That defendant had a 
contract with W., by the terms of which the 
latter was to purchase these goods. 

Per Curiam. — Credit was given to defend- 
ant, not to W. The plaintifb had no know^ 
ledge of the contract, and defendant tacitly 
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admitted at the time that he was the par- 

chftter. 

Judgment for plaintiff 

Hague de Hague, for the plaintiC 
O. R Cooke, for the defendant 

APPEAL REQISTER-'MONTREAL, 

Saturday, January 15* 
McEAunon dc Keroach. — Petition that cause 
be heard by privilega — Granted, the appell- 
ant being in jail under capiat 

Canadian Pacific BaxLway Co, A McBae.r- 
Motion to dismiss appeal, the judgment 
appealed from not being final— ^^ranted. 
Motion of appellants for leave to appeal, 
granted. 

Monday, January 17. 
Morris v. CoMa et oZ.— Heard on motion 
for leave to appeal from interlocutory judg- 
ment — C A. V. 

Cantin & La Banqve cTHochelaga, & Ihir. — 
Motion that the proceedings in this case be 
suspended until similar causes between the 
same parties be ready for hearing.— C. A. V. 
Ex parte IToifc^.— Petition for habeas corpus, 
— ^Heard on preliminary objection, that a 
similar application had already been made 
to two of the judges of the Court in Chambers, 
and had been rejected. — C. A. V. 

McKinnon AiKeroacJc-^RetiTd on merits. 
— GA-V. 

Moss A La Banque de SU Jean.— Hearing 
commenced. 

Tuesday, January 18. 
Cantin A' La Banque d*Hoc?ielaga.-^CaBe 
postponed until Monday next 

Morris v. CassHs ei oZ.— Motion of Casslls 
for leave to appeal rejected. 

Ex parte ^oibe.— Preliminary objection re- 
jected ; writ of habeas corpus ordered to issue. 
Wilson <fc G^Zo6erwA:y.— Appeal dismissed, 
the appellant not having proceeded. 

Astor <k Rose- — Motion for leave to appeal 
from interlocutory judgment rejected. 

Mote A La Banque de SL Jean, — ^Hearing 
on merits concluded.— C. A. V. 

Beaudry <fc Duntop.— Heard on merits. C. 
A.V. 

McDonald dc Canada Investment <Sc Agency 
Cb.— Heard on merits.— C. A. V. 



AUan <k iVatt.— Fart heard on merits. 
Wednesday, January 19. 

Brewster & Mongeon, — Judgment reversed. 

Ledaire de Dessaint, — Judgment confirmed. 

Reirihardt dc Davidson, — Judgment con- 
firmed. 

Beaudry dc CouTceUes Chevalier, — Moticmfor 
substitution granted by consent 

Ross et oL de Fontaine, and three other 
respondents. — ^Heard on motions for leave to 
appeal from interlocutory judgment— C AV. 

Ross etal, d: Bruli. — Heard on motion for 
leave to appeal from judgment dismianng 
opposition.— C. A. V. 

Ex parte Hoke, — Part heard on petition for 
habeas corpus, 

Thursday, January 20. 
PioauU de Guyon Lemoine, — Motion for 
dismissal of appeal — Rayie, the parties not 
being present 

Ex parte ^o^.-^ Hearing on petition for 
habeas corpus concluded. — C.A.V. 

AUan de iVatt.- Hearing on merits con- 
cluded.— CA.V. 

Webster de Dufresne.— Two appeals, 125 and 
60. Heard de now.— CJI.V. 

CU, de Navigation de LongueuU de CUS dc 
Montr6dl,de TaiUon, jiUy.-G^— Part heard 
on merits. 

Friday, January 21. 
Ross de Fontaine, Locke, Mayrand, and 
Fovcher, — Motions for leave to appeal in 
four cases, granted. 

Ross de frtiZ^.- Motion for leave to appeal, 
granted. 

Cleveland de Exchange BanL—JndgiDmi 
reversed. 

Normandin de Berthiaitme. — Judgment 
confirmed. 

Normandin de Lachambre. — Judgment 
confirmed. 

Hutchinson d: Ingram, — Judgment con- 
firmed. 

Papineau de La Corporation de Notre Dam 
de Bonsecours, — Judgment confirmed, Tes- 
sier, J., diss. 

Cie. de Navigation de LongueuU de CiU <^ 
Montrial de TaiUon. — Hearing on merits con- 
cluded.— C. A. V. 

Qriffin de MerriU, — Heard de novo, — CLAV. 
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Exchange Bank de CMe.— Submitted de 
novo on ilBbctain&— G.A.y. 
Cooper <k Mclndoe^—Vsxi heard on merits. 

Satarday, January 22. 

Ex parte Hohe, — Petition for habeas corpus 
rejected, and prisoner remanded, to be de- 
Uvered to the U. S. Government under ^'the 
commitment of C. A. Dugas, Esq., Commis- 
sioner of Extradition. 

Cooper dc ifcJru2o0.— Hearing on merits 
conclnded.-*CA«V. 

Qifford & Harvey. — Heard on merits. — 

aA.v. 

Evans Ss 2?b«ter.— Heard on merits.— C A. V. 

Monday, January 24. 

Griffin ds MerriU. — Judgment confirmed. 

dt. de Navigation de Longueuil de VUle de 
LongueuU. — Motion for dismissal of appeal. 
— Granted for costs only. 

Oantin de La Banque d^Hochdaga de Ihir, — 
Heard on merits. — CA.y. 

LercuXy Elie, de Ihrnal, appellants, de Prieur, 
—Heard de novo, — C.A.V. 

Tuesday, January 25. 

LavioUUe de Corporatwn de NapierviUe, — 
Heard de now.— C.A.V. 

OorporatUm of Sherbrooke de /S^orf.— Sub- 
mitted de novo on fiEu;tum&— C.A.V. 

Lediuc dc Beavchemin. — Heard de now, — 
CA-V, 

Weir de IFtnfer.— Heard de now.— C.A.V. 

.& parte Gorman.— Heard on petition for 
habeas corpus. — CA. V. 

Blondin ds LitoUe. — Heard on merits. — 
CJLV. 

Wednesday, January 26. 

Hodgson de La Banque d'JTbc^ioya.— Judg- 
ment confirmed^ Motion for leave to appeal 
to Privy Council, granted. 

Ex parte Norman. — Petition for writ of 
habeas corpus rejected. 

Rhode Itiand Locomotive Works de South 
Eastern Railway Cb.— Nos. 35 & 36. Heard 
on petition for correction of judgment' of 
Dec31,1886,-aA.V. 

Papineau de La CorporcUion de la Paroisw 
N.D. de J5<m«Jcoujr*. — Heard on motion for 
leave to appeal to Privy Council.— C. A. V. 



Burroughs de TfeSs.— Heard on merits. — 
GA.V. 

Brodeur de La Cie, du Chemin defer du 8ud 
.£!rt.— Appeal dismissed, the appellant mak- 
ing default 

South Eastern Railway Co. de Quevrem^.— 
Heard on merits.— C. A. V. 

Taylor de Oendron.— Heard on merits.— C. 
A.V. 

Corporation des Commissaires d'Ecole cf'- 
Hochdaga & Cie. des Abattoirs de MontrSal.— 
Heard on merits.— CL A, V. 

Thursday, January 27. 

Rhode Island Locomotive Works de S. E. 
Railway Co.— Petition for correction of judg- 
ment granted, without costs. 

McKinnon de Kerouack — Judgment con- 
firmed. Cross, J., diss. 

McConneU de ift/Zor.- Motion for leave to 
appeal from interlocutory judgment, rejected. 

Birabin St. Denis de I>>m&ar(2.— Appeal dis- 
missed, the appellant not having proceeded. 

SUberstein de Bury. — Da 

Walters dt Sl Onge.—Bo. 

Mcisons Bank de Hughes.— Do. 

Lewis de Walters. — Da 

Bryson de Synod of fHocese of Montreal— Bo. 

Scott de Prudhommc—Do. 

O^Brien de 5fempfc.— Heard on merits.— G 
A.V. 

Oault de The Exchange Bank of Qmada.-- 
Acte granted to appellant of disistement from 
appeal. 

The Court adjourned to February 22. 



RAILWAY DECISIONS. 

ToBONTo, May 28, 1886. 

Before CCohnoe, J. 

Tatlob v. 'i*HB Ontabio and QimBBc Railway 
Co. (11 Ont. P. R. 371.) 

Award— Interest -^Consolidated Railway Act 
1879 (D). 

Money was paid into a Bank under Consoli^ 
dated Railway Act 1879 (D\ sec. 9, subsec. 
28, and an order for immediate possession 
of lands expropriated by the Company vxis 
made by a Judge under the sulhsection, and 
an award of compensation vxis made subse- 
quently. 
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Hbij>, TJuU (he landoumer was entitled to in- 
terest on the anwwU awarded him only at 
the rate allowed by the Bank on the money 
paid in, and not at the legal rate. 

The Ontario and Quebec Railway Com- 
pa%, in order to obtain immediate posses- 
sion of three parcels of land in the Township 
of York, for their right of way, before the 
amount of compensation therefor was ascer- 
tained by arbitration, on the 12th April 1883, 
paid the sum of $9,000 into the Canadian 
Bank of Commerce, to the joint credit of the 
Company and the land-owners (Messrs* 
Taylor Bros.) under an order made by the 
County Court Judge, under snbsec. 28, sec. 9 
of the Consolidated Railway Act, 1879 (D) ; 
the Solicitor for the Taylors appearing and 
consenting thereto. 

This deposit of $9,000 bore interest at the 
rate of 4 per cent, until 15 October 1885, when 
the rate was reduced by the Bank to 3 per cent 

In one i»f these cases, that of George Taylor 
an award was made and afterwards set aside 
by Cameron, J. (6 0. R, p. 338.) Another 
award was subsequently made, and O'Connor, 
J., ordered payment of the amount of it out 
of the deposit in the Bank. 

On settling the order, a dispute arose as to 
the rate of interest to be allowed on the 
award; the Company contending that they 
were only called upon to pay Bank interest, 
while Taylor claimed interest at six per cent 

It appeared from the evidence on the 
motion for payment out, that the Arbitrators 
in their award had allowed interest at six 
per cent for two years from the time of tak- 
ing possession of the lands by the Railway 
Company, and included it in their award. 

John LeySf for Taylor: — The arbitrators 
have allowed 6 per cent, that rate must now 
govern. Taylor has been kept out of his 
money by prolonged litigation through no 
fault of his own, and is entitled to legal in- 
terest 

The Railway Act contemplates payment 
of legal interest,see subsec. 33 of sec. 9, where 
the words " the interest " occur. (O'Connor, 
J. — If the expression was "interest" only, 
I should agree with you). I refer to Mao 
Donald v. Worthington, 8 P. R 154 ; Sinclair v. 
O.E R. W. Co., L.R,5 GP. 391. 



Angus MacMurchy, for the Ontario and 
Quebec Railway Company >— The caaes cited 
do not apply to this case, where the Court 
has jurisdiction under the Railway Act In 
cases such as the present one, the prindple 
was laid down by Mowat, V. C, in Great 
Western R. W. Co. v. Jones, 13 Gr. 355. The 
$9,t)00 here was appropriated by tbe Com- 
pany with notice to the Taylors for payment 
of the compensation to be subsequently 
ascertained; it has lain in the bank eT9 
since, and the Company should not, while 
losing the difforence between Bank and 
legal interest on the balance remaining after 
the compensation is paid, be compelled to 
pay such difference on the other moiety to 
the land owner. The case cited has been 
foUowed by Gait, J., in Re Lea and Ontario 
and Quebec R. W. Ca, 21 C. L. J. 164, where 
the same question came up as hereu For an 
analogous decision under the Public Works 
Act, see Wilkinson v. Geddes, 3 S. C. R 216. 

CCoNNOB, J.— I have no doubt as to the 
order I should make regarding the interest. 
While there is sufficient in the Bank to cover 
the amount awarded, I do not see why the 
Railway Company should be compelled to 
pay a higher rate than the fund earns in 
the Bank. If an award is made hereafter in 
another case for more than the amonnt in 
the Bank, such a case can be dealt with thai. 
In this case there is sufficient to satisfy the 
award, and the cases cited by counsel for 
the Railway Company support this view. 

Order made allowing Bank interest on the 
amount of the award. 



Brfore Boyd, C 

ToBONTO, July 2, 1886. 

PhILBRICK v. OnTABIO and QuBBBC RAIIiWAT 

Co. (11 P. R 373.) 

Award— Interest — Consolidated Railway Ac 

1879 {D).^ArhitTators fees^ Summary order. 

An order was obtained for immediate possession 

of land, under the Consolidated RaUway 

Actf 1879 (jD), and money was paid into 

the Canadian Bank of Commerce under 

the same Act by the company. 

Held: — That the landrowner was entUled to 

interest upon the amount subsequentty 
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awarded^mfrom the date of the cmoard^ 
only at the rate aUmced by the hank upon 
a^dqwrit, and not at the legal rate of six 
percent 
Re Lea 21 a L. J. IS^Jollotued. 
In the UHgation that ensued it was determined 
that neither party was entitled to the costs 
of arbitration under the Statute; but the 
company, in order to take up (he award, 
paid the whole of the arbitratort^fees. 
Held: — That a summary order could not be 
made to recoup the company for one half 
the feeSj out of the moneys payable to the 
kmd'ownery and such order was refused, 
tdthout pr^udice to an action for the same 
purpose. 
This was an application made on behalf 
of the land-owner Philbrick, for payment of 
the amount of an award made under the 
provisions of the Consolidated Railway Act 
42 Vic ch. 9, (D) under the following cii^ 
cumstances : 

The company and the land-owner being 
unable to ^ree upon the amount of com- 
pensation to be awarded the land-owner 
for their right of way through his property, 
the former deposited the sum of $7,700 in 
the Canadian Bank of Commerce to the 
joint credit of the company and the land- 
owner, and thereupon obtained an order for 
immediate possession of the land required 
for their railway, from the County Court 
Judge under sub-sec. 28, sec 9, of the Rail- 
way Act 

Subsequently an arbitration was had be- 
tween the parties, and the arbitrators 
awarded the land-owner the sum of $3,516. 
Litigation was then commenced, respecting 
the question of the costs of the arbitration, 
both parties contending that they were en- 
titled to them. The Supreme Court finally 
decided, howeveri that neither party was 
entitled to costs. 

The company took up the award, and in 
doing so, wefe compelled to pay the arbitra- 
tors' fees. They offered to i)ay Philbrick 
the amoont awarded, less half the arbitra- 
tors' fees, with interest upon the award at 
the rate paid by the Bank of Commerce, 
where the original amount of $7,700 was 
deposited. 



The land-owner's motion was for payment 
to him of the total amount of the award, 
with interest at six per cent, without any 
deduction for arbitrators' fees. 

Alfred Hoskin, Q.C., for the motion. 

Chorge Tate Blackstock, contra. 

Boyd, C.— As to the claim of the proprietor 
to be allowed six per cent interest on the 
amount awarded to him from the date of 
the award, it is my duty to follow the case 
as decided by Gait, J., in Re Lea, 21 C. L. J. 
154, which appears to me to be directly in 
point. I have not seen the text of that judg- 
ment, but I think that I would have reached 
the same conclusion independently of it In 
this case an order was obtained for im- 
mediate possession of the land, under sec 9, 
sub-sec. 28, of the Railway Act 1879, (D), 
and thereupon the fund in question was de- 
posited in the Canadian Bank of Commerce. 
When the award was made, as it was not 
complained of by either party, it was com- 
petent for the proprietor to have applied for 
and obtained the amount then awarded to 
him under sub-sea 28. Failing to do this, 
he should not seek to charge more than the 
bank rate of interest against the railway 
company. 

It has been determined in this matter 
that neither party is entitled to costs of 
arbitration under the statute, but the com- 
pany having taken up the award, and to do 
so, having paid the arbitrators' fees, now 
seek to have one half the amount of this 
disbursement deducted out of the money 
payable to the proprietor out of the fund 
It appears to me that I have no power to 
exercise a summary jurisdiction in this be- 
half. It is urged that natural justice re- 
quires that an order to recoup should be 
made, based on Marsack v. Webber, 6 H. & 
N. 1. It is answered that these sums paid 
the arbitrators, though technically costs of 
award, are yet covered by the general term 
of the statute " costs of arbitration," and to 
this the case of Re Walker 30 W. R. 703 (not 
cited) gives support. Difficult questions 
arise upon this question of contribution 
which are properly the subject of an action 
between the parties : Bates v. Townley, 2 
Exch. 152. Besides this, the language of the 
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statute in sub-sec. 29 is adverse to my as- 
suming any power of interference upon this 
application. It says no part of such de- 
posit, Ac, shall be paid to the owner or 
repaid to the company without a Judge*® 
Order, " which he shall have power to make 
in accordance with the terms of the award." 
This to my mind demonstrates (having re- 
gard to the circumstances and decisions in 
this case) that the railway company must 
be left to action, and I dispose of this applic- 
ation without prejudice to such litigation. 

The result is that I order the amount 
awarded to the proprietor with the accrued 
bank interest thereon to be paid out to him, 
and the balance of the fund, with accrued 
interest, to be paid out to the railway com- 
pany. It is not a case for costs of this 
application. 



INSOLVENT NOTICES, ETC. 

Qttebee Official Gazette, Feb, 5. 

Jtidicial Aha$idonmenlte, 

Ans^SUqiie Normand and Maxime Layigne (A. Nor- 
maod A Cie), grooen. Hall, Deo. 21. 

D. k J. Maguire, Qaebec. Jan. 19. 

Naroisse Pilotte, district of St. Francis, Jan. 17. 
OurcUore aippointed. 

Re Th^phile B^Ianger, St. Jean Port Joli.— Kent k 
Torootte, Montreal, curator, Jan. 14 . 

Re Robert G. Brown, MontreaL— John McD. Hains, 
Montreal, cnrator, Jan. 14. 

Re Edward Carbray.— C. Desmarteau, Montreal, 
cnrator, Jan. 18. 

/ZeDame J. E. Vaine, milliner.— Seath A Darelay, 
Montreal, cnrator, Deo. 18. 

Re Louis Trefl96 Dorais, St. Gr6goire.^P. E. Pan- 
neton, ourator, Jan. 17. 

Re A. J. Fortier k frire.— Kent k Turcotte, Mon- 
treaU ourator, Jan. 17. 

/;« P. T. Gibb, wire mannfaotuier.— Seath k Dave- 
luy. Montreal, curator, Dec. 27. 

Re Ancnute Grundler.— Kent k Turcotte, Montreal, 
curator, Jan. 16. 

ReluZ. Guillemette k Cie.— John S. Brown, Mon- 
treal, ourator, Jan. 14. 

Re Kerman Hirshfield.— Seath ADaveluy, Montreal, 
curator, Dec. 16. 

Re Renaud k De8Jardin8.-€. Desmarteau, Montreal, 
curator, Jan. 14. 

jRe Rivet <& Picotfce, hatters and furriers.— Seath & 
Davelny, Montreal, curator, Dec. SI. 

Re Pierre Rodier k Flavie Lavigne.— F. X. Bilodeau, 
Montreal, cnrator, Jan. 18. 

Re John N. Smith.— J. J. GriflBth, Sherbrooke, 
curator, Jan. 17. 

/2eS. St Denis.— Kent k Turcotte, Montreal, cu- 
rator, Jan. 1& 



Diioidemd: 

Re Elz^ar Chouinard.— Dividend payable Feb. %, 
Montefiore Joseph, Quebec, curator. 

Re p. A. lAbrie.— First and final dividend, S. C 
Fatt, Montreal, curator. 

Re Nathaniel Michand, St Bloi.^First and final 
dividend, payable Jan. 4, H. A. B^daid, Qnebee, 
curator. 

Re A. G. Morris, cigar dealer.— Dividend. Seath k 
Davelny, Montreal, curator. 

Re Charles Nelson, hardware merohaat— Dividend, 
Seath k Davelny, Montreal, curator. 

Re Cassils, Stimson k Cc-rSeeond and final diri- 
dend, payable Feb. 1, Thos. Darling, Montral, 
curator. 



Ccmada OaxetU, Feb. 12. 



The Hon. Andrew Stuart, Chief Jmtiee Superior 
Court, to be Administrator Province of Qsebeo, dvricf 
the absence on leave of His Honor I*. F. B. Miswc. 
Lieutenant Governor. 



GENERAL NOTES. 



How William IV, of England, oama to be ealkd 
William is expUdned as follows in a reoent wonfc >- 
"The late King William," says Miai Uoyd ^ M;. 
Hayward on March 20th, 1802, ''honored my dm 
sister, Helen Uoyd, with his friendship and oooiideB- 
tial intimacy from the time of her first introdwtiaB to 
him, when Duke of Clarence, to the day of his deatL 
A very few days after the death of George IV., Heks 
met him at the house of Lady Sophia Sydney, with 
whom she was staying on a visit She bad heard bis 
express strong preference for his second najne, tfa*t 
of Heniy, and says that as medals had been strock 
giving to Cardinal York the title of Henry DL. be 
wished to assume his undoubted right to that ume. 
My sister familiarly asked him whether he was to be 
proclaimed King Henry or King WilliaiD? 'Hetes 
Lloyd,' he replied, * that question has hean the sabo^ 
of a discussion in the Privy council, and it has b«eE 
decided in favor of King William.* His Ma^esis 
added that the decision had been mainly inflaeDoed 
by an old prophecy (the existence of which he secodi 
not to have been previously aware of) totheeffec. 
that as Henry VIIL had pulled down monhe md <^ 
Henry IX, would pull down biehope and beUa. 

In a recent case, the Kentucky Court of Appeals. Il 
deciding the claim of a woman to be lieensedwa 
pharmaciRt, observed : " It is gratifyhig to see Aiaer 
ican women coming to the front in theea hooontic 
pursuits. The history of oivilizatioin in evezy ««&- 
try shows that it has merely kept pace with the ad- 
vancement of its women. The Brahmin's wife was 
burnt with his dead body. The Mahomedan wooao 
is a slave for the man. The husband of the Englisb 
wife formerly had a right to chastise her ; and by a 
fiction of law, her legal identity was completely alv- 
sorbed in him. We are leaving mockeries behind ra, 
and it is gratifying that these matters are now a lo&f 
way in the past" 
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The Law Journal (London), referring to the 
decision in Amuitrang v. MUls ei ai., which will 
be found in the present iBsae, says : — " After 
thirty-eight years' criticism, the doctrine of 
Thorogood v. Bryan, 18 Law J. Rep. C. P. 336, 
which, £Euniliarly illustrated, is that a man 
on an omnibus has his driver's negligence 
attributed to bim in any collision with ano- 
ther omnibus, has fallen to the ground by 
the decision of the Court of Appeal, unless, 
as is not likely, the House of Lords should 
set it up again. From Baron Parke's quaere 
in his copy of 'eightlkCommon Bench,' which 
the refiearch of Lord Esher has unearthed, to 
the decision of the Supreme Court of the 
United States in LUUe v. Hackett, the doctrine 
has over aud over again been disputed* It is 
now aothoritatively overruled, and the agree- 
ment on the subject of English-speaking 
lawyers will probably be gratifying across 
the Atlantic, where they led the way." 



An interesting move has been made in 
England in the establishment of a society 
dealing with the history of English Law. 
On the 29th January a meeting was held in 
Lincoln's Lin Hall, at tirhich the following 
resolution was passed : '' That it is desirable 
that an association be formed in order to en- 
courage the study and to advance the know- 
ledge of the history of English law." Lord 
Justice Fty said that though most of those 
present had a great deal to do with English 
law practically, yet he was not ashamed to 
own that he himself had much to learn re- 
specting its history in early times, and he 
was afraid that» if the truth must be spoken, 
England was in danger of being outstripped 
in this branch of study by America in the 
persons of Mr. Bigelow and Judge Holmes, 
and also by Germany ; and he concluded by 
expieasing an opinion that it was quite time 
that stepe were taken to do away with this 
reproach. Chief Justice Coleridge proposed 
that the society be called the "Selden Society," 



and the suggestion was adopted. He said 
that many men who had been engaged for a 
long period of their lives in the practice of 
the law were almost without a knowledge of 
its history. In early life most of them 
learned what it was necessary to learn for 
the purposes of practica If practice came 
and their time was taken up in reading briefe 
and discharging their duty, it was impossible 
for such men to read very widely or to grasp 
the principles which they knew experiment^ 
ally rather than scientifically. Anyone who 
had had, as he himself had had for some 
years past, to administer a great system like 
that of the English law, must feel how im- 
portant it was to know the history and the 
principles of law— to know thd origin of a 
practice, and to know what was the fountain- 
head of a principle which was to be applied 
—because it was only by the knowledge of 
history that they could be preserved from the 
misapplication of principles. 



The records in the six telephone cases 
which have just been heard before the U. & 
Supreme Court comprise 25,000 pages of 
printed matter. The argument began Janu- 
ary 24, and was concluded February 8. In 
these suits the claims of the Bell Telephone 
Company, which thus far have controlled the 
business, are contested. The decision will 
be the first that has been rendered by the 
Supreme Court in this important series of 
suits. 

The question of judicial remuneration is 
one which perpetually recurs. In some of 
the great States of the Union the scale is less 
generous than in Canada. In Illinois, for 
instance, the judges of the highest court in 
the State, who receive only five thousand 
dollars per annum, are obliged six times a 
year to make a circuit of the places where 
courts are held, entirely at their own expense. 
Every day that they are away from home is 
BO much deducted from their salary. And, 
worst of all, at the end of their service no 
pension awaits thetn. In Pennsylvania the 
salary is larger, but there is no pension on 
retirement A bill has been introduced re- 
cently to supply this deficiency in the judicial 
system. The BuUetin of Philadelphia says :— 
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** The fear of liTing to an age when he would he 
helpless to the pablic and without the means 
of support did mtlch to harass themmdof 
one of the noblest and most upright gentle- 
men that ever sat upon the Philadelphia 
bench, and the eyes of others who strove 
hard to do their duty have been turned 
toward the path of political preferment solely 
because of a natural desire to support their 
families in comfort, and to feel that they may 
be free to provide for a time when infirmities 
or natural decay will cut o£f their usefulness 
on the bench." 



COURT OF REVIEW. 

QuBBBC, November 30, 1886. 
Brfore Stuabt, Ch. J., Casault, J., Gabon, J. 

NOLET V. BOUCHBB. 

ScUe-^Clause rimluloire-^Third perBon-^Adwn 
en riinUgrande, 

Held :^(reveriing the judgment of the Court 
bdowy CoMvU, J., dissenting), lo. When in 
a deed of sale of an immovable there is a 
resolutive dause to the effect thai a failure 
to pay, on the appointed day, any one of 
the instalments of the price of sale should 
operate as a rescisUm de piano of the con- 
tract of sale, and that the vendor should, in 
such case, have the right, without being 
obliged to have recourse to law, to resume 
possession of the immovable, — that even, on 
the 8u^f>positum of the contract being pleno 
jure null, the right of re-entering into pos- 
session cannot be exercised by a person not 
a party to the contract, but to whom the 
price of sale had been made payable ; 

2o. That the possessor of the immovable, who 
held possession under aleasefrom the vendee, 
and who had been dispossessed by such 
third party, has a right to the action en 
complainie et rHntigrande, 

The judgment is as follows :— 

" Consid^rant qu*il parait, par la preuve au 
dossier, que le demandeur est devenu pro- 
pri^taire de I'immeuble dont il reclame la 
possession pax sa pr^ente action en vertu 
d'un acte de vente en date du ll^me jour de 
juilletl882; 

** Consid^rant que le demandeur, apr^ 



avoir pris possession de oet immeable, le 
donna il ferme ^ un nomm^ Larocbe, leqnel 
en fat expuls^ vers le mois de mai, 1884, par 
le defendeur, qui s'en empara, le demaDdem 
6tant alors aux Etats-Unis ; 

** Consid^rant que, nonobstant la clause 
rgsolntoire contenue dans le dit acte de vente, 
faute de paiement de paxHe du prix, le d^en- 
deur, qui n'^tait pas partie au ditacte,D'avait 
aucun droit de s'emparer du dit inmieuble 
contre le gr6 du demandeur; 

** Consid^rant que le d^endeur, n'ayant pas 
lui-m6me vendu cet immeuble au demandeur, 
n'aurait pas pu le poursuivre pour s'en faire 
declarer le propri^taiie, en admettant que le 
dit acte aurait M nul de plein droit; 

" Consid^rant que le demandear a le droit 
d'etre r^int^r^ dans la possession do dit 
immeuble ; 

** Consid^rant qu'il y tt erreur dans le juge- 
ment rendu en cette cause par la Cour Sap6- 
rieure, A Arthabaskaville, le lOtoe joor 
d'avrU 1886 ; 

" Casse et annule le dit jugement, et proc^ 
dant ik rendre le jugement, que la dite Cour 
aurait dt rendre, renvoie lee defenses da de- 
fendeur et maintient Taction du deman- 
deur, partant d^lare le demandeur posses* 
seur de Timmeuble suivant, savoir; etc, 
fait d^ense au d^endeur de troubler le 
demandeur dans la possession du dit immeu- 
ble, reint^re le dit demandeur et le main* 
tient dans la paisible possession da dit im- 
meuble." 

Qrtpeau & C6U, for plaintiff. 

Laurier & Lavergne, for defendant, 
(j. O'F.) 

SUPERIOR CX)URT. 

QuBBBc, February 3, 1886. 

Before Andrews, J. 

Fababis v. J. Ll^GARii et al., & O. LtGA££> 
adjudicataire and petitioner to aniiiii 
sale, & J. LfeoABft, contesting petition. 

SJieriff's sah^Nullity. 

Hbld :— Upon a Sheriff^s sale of an tmfU'W^ 
described by the cadastral number, the ad- 
vertisement stating the metes and bounds ofti 
the area, as set forth in the book ofreferencv 
thii if it appear, upon a petition cf Vu 
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pwrcluuerto annulihat vtU^ihtU, between 
the date of (he pMiccOUm of the cadastre 
and the deUe of the SherigTs seizurey a 
portion of the immovahie m> sold, as a 
whokf by the Sheriff, had been acquired by 
a third person, not ff party to the suit, and 
had, since its acqtxisition, been in the 
possession of that third person, the Court 
iM (1) annvl saidsale,(2} order the Sheriff 
to return to the purchaser the amount of 
his adjudication, and {Z) condemn thede- 
fendant contesting the petition to pay the 
costs of that contestation, and the plaintiff 
to pay the costs of an uncontested petition 
to annul a Sheriffs sale. 

The judgment is as follows : — 

'' Gonsideriiig that the said adjuduxUaire, 
Olivier L^ar^, petitioner en nuUUi de dScret, 
has proved the material allegations of his 
petition, and more especially that he can- 
not obtain possession of the immovable 
purporting to have been sold and adjudged 
to him by the Sheriflf in this cause, and 
that the portion of the said immovable, to 
wit : of number 186 of the cadajstre of the 
parish of Charlesbouig, of which the said 
adjudicataire could legally obtam possession 
under the said adjudication, differs so much 
irom the description given in the minutes 
of seizure of the property purporting to be 
seized and sold, to wit : the whole of said lot, 
cadastral Na 186, that it is to be presumed 
that the said petitioner would not have 
bought it, had he been aware of said 
difference ; 

** Considering that the defendant has 
wholly ffdled to make any proof of the alleg- 
ations of his contestation of the said adjudv- 
oataire^s petition en nuUit6 de dicret, the said 
contestation is dismissed with costs against 
the said defendant; the said petition is 
maintained with costs against the said plain- 
tiff, as if uncontested; and the said sale 
and adjudication to the said petitioner are 
hereby annulled; and the Sheriff of this 
district is ordered to return to the said 
petitioner, Olivier L^ar6, the sum, which, as 
such adjudicataire of said lot, he had paid to 
said SherifE; to-wit : the sum of $850." 

Morrissette ds de St. George, for purchaser. 

Hamd & Tessier, for defendant contesting, 
(j. O^F.) 



SUPEMOR COURT. 

St. Johns, Dist. of Iberville, Feb. 17, 1887. 

Before Lokamoeb, J. 

Atlastio & North- Wbbt Ry. Comfant, Ex- 
propriating parties, and Gbobgb Whit- 
FUBLD, proprietor. 

Consolidated BaHway Act, 1879, {D.y-Depomi. 
in chartered bank, 

Hbld: — That the railway company has the 
rigJU to withdraw from the Bank the money 
which has been deposiJted by order of Uie 
Judge, ae security to the proprietor when a 
uxirrant of possession is granted under see. 
9, sub-sec S4tof the Bailway Act, when it 
is shown that an award has been rendered 
by the Arbitrators, and the amount of the 
award wUh interest has been deposited in 
Court under the provisions of sec 9, sub- 
sec 2S of the Railway Act,'—notwiihflUmding 
the fact that the proprietor has taken an 
a^Aion to set aside the award. 

The railway company deposited in the 
Merchants Bank of St Johns, the sum of 
$5,000 as security to this proprietor, as re- 
quired by a judgment granting to the rail- 
way company a warrant of possession of 
the land to be expropriated. 

Subsequently an award was rendered by 
the arbitrators named by parties, a copy of 
which award was served upon the proprietor, 
and as the latter refused to accept the 
amount awarded, the railway company ,find- 
ing that a large mortgage existed on the 
expropriated land, took the necessary meas- 
ures to obtain a ratification of titie, and 
under sec. 9, sub-section 84 of the Rulway 
Act, deposited in Court the amount of the 
award, with six months' interest, and filed 
with the deposit a copy of the notarial award, 
after having given notice of this procedure 
to the proprietor, and to the prothonotary. 
The railway company then applied to the 
Judge, asking for the withdrawal of the 
money deposited in the bank, as the require- 
ments of the Act had been complied with, 
and the proprietor objected on the ground 
that he had r^sed to acquiesce in the 
award, and that he had actually taken pro. 
ceedings and had served an action to set it 
aside, aiguing that in the event of his suo« 
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oeeding in obtaiiiiiig a larger oompensation 
for his lands, the amoont deposited in 
Court would not give him sufficient security. 

The learned Judge held that the Act pro- 
vided for the deposit of the money in Court, 
in the event of a refusal on the part of the 
proprietor, to accept the amount awarded*' 
or when the railway company had reason 
to fear that any claim, mortgage or incum- 
brance existed on the property, and that as 
the Act did not go any further, he could not 
refbse the application, and ordered that the 
money deposited in the bank be returned 
to the railway company. 

R, T. Henekeff atty. for railway company. 

T^revOudmey Taylor, Dickson & Bucharif 
attys. for proprietor. 
(b. t. h.) 

COURT OF APPEAL. 

London, Jan. 24, 1887. 

Before Lold Eshsb, M.R., Lindley, L. J., 
Lopes, L.J. 

Ship Birnina. Asmstrong et ai* v. 

Action for Negligence— Contributory Negligence 
of Persons in charge of vessel in which 
Fktintiff is-- Action under Lord OampheWs 
Act in Admiralty Division — Jn^icatare 
Act, 1873, s. 25, subs, 9. 

These were three actions brought in per^ 
sonam under Lord Campbell's Act by the 
personal representatives of Armstrong,Owen, 
andToeg respectively, to recover damages 
sustained by the deaths by drowning of these 
persons in consequence of a collision between 
the defendants' steamship Bemina and the 
steamship Bushire. Both vessels were to 
blame for the collision. At the time of 
the collision, Armstrong was one of the crew 
of the Bushire, as first engineer, but was o£f 
duty and had nothing to do with the negli- 
gent navigation of the Bushire, which partly 
caused the collision. Owen was, also, one of 
the crew, as second officer, and was directly 
responsible for the negligent navigation of 
the Bushire. Toeg was a passenger on the 
Bushire, and had nothing to do with her 
negligent navigation. 

The actions were brought in the Admiralty 



Division, and the fects were stated in a 
special case for the opinion of the Court, and 
the questions were— (1) Whether the de- 
fendants in each of the three cases wete 
liable for the damages sustained by the re- 
spective plaintifb, and(2) whether, if Hable, 
the defendants were liable for the whole of 
the damages or a moiety only. 

Mr. Justice Butt being of opinion, apon 
the authority of Thorogood v. Bryan, 8 C B. 
115; 18 Law J. Rep. C P. 336, that the de> 
fendantswere not liable, and that the cases 
were not within the Judicature Act, 1873^ s. 
25, subs. 9, gave judgment for the defend- 
ants. 

The plaintifb appealed. 

T. BuckniU, Q. C, and Ndson, for the 
plaintiflb. 

Sir Walter PkUlimore, Q. C, and Gardl 
Barnes, for the defendants. 

Their Lordships held (overruling Thorogood 
V. Bryan) that the representatives of Arm- 
strong and Toeg, who were not guilty of any 
negligence, were not precluded from reooyer^ 
ing in the action by reason of the negligence 
of those in charge of the Bemina at the 
time of the accident Their lordships, there- 
fore, allowed the appeal in those cases. Their 
lordships also held that cases under Lord 
Campbeirs Act are common law, and not 
Admiralty, actions, and are not within sec* 
tion 25, sub-section 9, of the Judicature 
Act, 1873. 

COURT OF APPEAL. 

London, Jan. 27, 28, 1887. 
Before Cotton, L.J., Lindlet, L. J., Lopbb, LJ. 

In re Van Duzeb's TaADS^iCAKK. 
TVod^-marib— * Fhncy wwi'—* Melrose* — Oeo- 

graphical Name—JPtitents, Designs, and TVode- 

marks Act, 1883. 

Appeal by the Comptroller-Generals of Pa- 
tents, Designs and Trade-marks from a deci- 
sion of Baoon, V.C, reported 55 Law J. Be|x 
Chanc 812, in which he held that a d^erin 
perfumery might register as a trade-mark 
the words ' Melrose Favorite Hair Bestcwer/ 
the word * Melrose ' not being in oomm<Ki use 
in the perfumery trade, notwithstanding that 
it was in common use to designate a town in 
the United Kingdom. 
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Sir K WebOer, Q, C. {AUomey-Oeneral), Sir 
K Davey, Q.C., and Ingle Joyce for the Comp- 
troUeivGeneniL 

AOon, Q,C., and Sebastian for the respon- 
dent 

Their Lordships held that 'Meh-ose' was 
not a * fancy word * and could not he regis- 
tered aa atrade-mark, and allowed the appeal. 



HIGH COURT OF JUSTICE, QUEEN'S 
BENCH DIVISION (21 C.LJ, 154). 

ToBONTO, March 11, 1886. 

Before Gaw, J. 

Lba v. The Ontario and Qubbso Railway Co. 

Intieretl payable on award out oj moneys paid 
into CovrU 

Where money is paid into Court under sub-sec. 
2S of sec 9, Con. Ry. Act (D.) 1879, by a 
SaUway Company ^ as security for the comr 
pensaHon of land expropriated by them^ 
pending an arbitration to ascertain such 
compensation ; on such amount being ascer* 
tained, the owner is only entitled to the 
current rate of interest on the fund in Courts 
and not to legal interest. 

The Ontario and Quebec Railway Company 
on 25th April 1883, paid into the Canadian 
Bank of Commerce, the sum of $8,000 under 
the direction of the judge, pursuant to sub- 
section 28 of section 9 of the Consolidated 
Railway Act, 1879, as security for the lands 
of one John Lea, expro|iriated by them for 
the purposes of their railway, and thereupon 
obtained an order for immediate possession 
of the said lands. The money remained on 
a deposit receipt in the bank to the joint 
credit of the land owner and the company, 
bearing interest at 4 per cent. Subsequently, 
on January 1st, 1884, the amount of compen- 
sation coming to the land owner was ascer- 
tained to be $3,792 by arbitration under the 
provisions of the Act 

Afterwards, on March 13th, 1885, on mo- 
tion by both parties for payment out, the 
question arose as to what rate of interest 
the land owner was entitled to. 

Galt, J. (following Oreat Western Baiiway 
Co. V. JoMs, and WUkms v. Geddes, 3 & C. 
216), made an order for payment to both 



parties of their respective shares out of the 
$8,000, with interest at the rate of 4 per cent, 
from date of the taking of possession of the 
land by the Company. 

Shepleyy for the land owner. 

MacMurchy ( Wells <& Co,) for the company. 



APPEAL REQISTER'-MONTREAL. 
Tuesday, February 22. 

McDonald A Canada Investment Co, — Judg- 
ment reversed. 

Webster & Dufresne, — Judgment confirmed. 

Exchange Bank dc Carle- — Judgment con- 
firmed. 

Corporation of Sherbrooke & iS^or^— Judg- 
ment reversed. 

We^r & W^inter.— Judgment reversed. 

Blondin & I/izo^te.— Judgment reversed. 

Burroughs & Wells. — Judgment confirmed. 

South Eastern Railway Co, de Guevremont — 
Judgment confirmed. 

Corporation des Commissaires d*Ecole & La 
Cie des Abattoirs, — Judgment confirmed. 

O'Brien & Semple. — Judgment reversed. 

Barrl d: Lapalme, — Heard on motion for 
leave to appeal. C.A.V. 

Nash dc Sternberg, — Motion to dismiss ap- 
peal granted. 

The Court adjourned to March 15. 



IS SHAMPOOING A NECESSARY? 
At the Brompton County Court, on Wed- 
nesday, December 22, before his Honour 
"Judge Stonor and a jury, the case of Lucretia 
Canham v. The Hon. F. C, Howard was tried. 
The plamtifi; a professional rubber and sham- 
pooer, sued the defendant for the sum of 
35^. for shampooing his wife. Lady Cons- 
tance Howard, on numerous occasions during 
the years 1883 and 1884. The shampooing 
had been originally ordered by Dr. Whatman 
Wood. The action was commenced in the 
High Court, and the defendant had pleaded 
never indebted, and the issue was sent for 
trial by this court It appeared by the evi- 
dence that on their marriage, the defendant 
had prohibited his wife from pledging his 
credit, the lady having a separate income 
of her own of 200/., and the defendant 
paid all expenses of house-keeping out 
of an income of 300/. per annum. The 
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defendant depoted that he had never in 
fact pledged his credit to the plaintiff; 
and there heing no evidence to the con- 
trary, that was admitted. The defendant's 
wife deposed that the debt in question was 
hers, that she had reduced it from its original 
amount by a payment? of 5/., and had prom- 
ised and intended to pay the whole am- 
ount, but had not yet been able to do so, her 
income being insufficient Counsel for the de- 
fendant cited the cases oi Jelly v. i2ec/», 33 Law 
J. Rep. C. P. 177, and Debenham v. Mellon, 50 
Law J. Rep. Q. B. 155 (in the House of 
Lords), and submitted that the latter was 
exactly in point Counsel for the plaintiff 
contended* that, according to the case of 
Debenham v. Mellon, a husband was not liable 
for necQSBaries supplied to his wife when 
she had sufficient means, but that be was so 
liable if she had not sufficient means, and 
that, in the present case, the shampooing 
was a necessary, and the lady's means in- 
sufficient; or, at all events, that these were 
proper questions for the jury.— His Honour 
said he was disposed to enter a nonsuit, as 
there was no evidence of the necessity of 
of the shampooing in the first instance, or, 
at all events, of its continuance for two 
years. He also thought that, out of the 
lady's income of 40(W. for two years, she had 
clearly sufficient means to have paid the 
plaintiff's bill of 35Z., or, at all events, that 
there was no evidence to the contrary. At 
the request of counsel, however, and in order 
that the case might go in a complete state 
before the High i k)urt, he left four questions 
to the jury, to which they replied as follows : 
1. Did the defendant pledge his credit?— 
No. 2. Did the plaintiff give credit to the 
defendant's wife in the respect of her separ 
rate income ?-r.No. 3. Was the rubbing or 
shampooing a necessary ?— Yes. 4. Had the 
defendant's wife sufficient means to pay for 
the same ? — No. And his Honour entered a 
verdict for the plaintiff accordingly, the de- 
fendant giving notice of appeal. 



SERGEANT BALLANTINE. 

Sergeant Ballantine belonged to an era 
in the history of the bar which has not only 
passed away, but which has been succeeded 



by another which has passed away. Of his 
own contemporaries, Serjeant Parry is dead, 
Mr. Justice Hawkins and Baron Haddleston 
are on the btach, and Loxd Halsbnry is on 
the woolsack. Of their sncoessois by rather 
a long interval (for Seijeant Ballantine was 
old enongh to have been the pupil of Barons 
Piatt and Watson), Mr. Douglas Straight 
* shot madly from his sphere ' to a seat <hi 
the bench at Allahabad, and Mr. Montagu 
Williams finds himself quietly ensconced in 
the magistrate's chair at Woolwich. Seijeant 
Ballantine, with his contemporaries already 
mentioned, was among those who soon ad- 
vanced beyond the practice of the criminal 
law and entered upon more remunerative 
business, but while at the Old Bailey and 
the Sessions House, they played all the 
forensic parts of the Criminal Courts. Their 
best r6U was that of defenders of prisoners, 
but they were equally at home in proeecat- 
ing them. Their representatives of to-day 
are perhaps too apt to become specialists, 
even in a special branch of practioeb lliey 
are divided into prosecuting counsel and de- 
fending counsel, and the result is a deteriora- 
tion of both. The result is due to a large ex- 
tent to the monopoly which the Treasury has 
obtained of all prosecutions of a serious kind. 
The criminal classes are, for example, hardly 
likely to choose Mr. Poland, whom they see 
daily making gaps in their ranks under the 
inspiration of a Treasury brie^ to deiond 
them if they should find him not engaged 
on the other side. The practice of always pro- 
secuting and never defending, and vice tsm*!, 
has a tendency to embitter the proceedings, 
and a change from the one to the other is 
healthy for the individual and is in accord- 
ance with forensic habits and the genius of 
the law. The institution of a Public Prose- 
cutor of late years has, perhaps, necessarily 
given rise to a class of counsel like the sub> 
stitutes of Procwreurs-Qhitraux abroad. No 
complaint is to be made of them, but the 
institution has a tendency to narrowness. 
The best corrective is to let it be understood 
that young counsel must win their spun by 
defending well, and for the Treasury to gire 
its retainers to the rising de&ndeis of 
prisoners somewhat on the principle that an 
old poacher makes the best game-keeper. 
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SeTJeant Parry's talent lay in declamation 
and in appeal to the feelings which came 
from his own heart; the characteristics of 
Serjeant Ballantine, though less conspicuous, 
were rarer, and had an original flavour of 
their own. Serjeant Ballantine was not an 
actor who pretended to feel what he did not, 
but one who pretended to be much inferior 
to himself. This appeared in the rohing room 
and at the club, for the Serjeant could not be 
so cynically wicked as he ingenuously pro- 
fessed. In Court it was the Serjeant's way 
to He low. When he examined a witness, he 
would assume an expression of vacuity 
which disarmed opposition. With a drawl 
and a stutter he would put questions of so 
apparently artless a kind that witnesses had 
not the heart to deny a gentleman who was 
probat^ly doing his best, however stupid he 
was. In this power of drawing out witnesses 
be was something like the late Sir John 
Holker, but Sir John's heavy manner was 
natural, while that of Serjeant Ballantine was 
assumed, although so inveterately as almost 
to be apartof himselfl The initiated could see, 
by a little jerk in his lip, when he had made a 
point, and he would finally dismiss the wit- 
ness with an affected ' Thank you,' having 
extracted everything that was necessary to 
bis case. Like all good cross-examiners, 
Serjeant Ballantine was gieat in examina- 
tion-in-chiel In cross-examination he sel- 
dom put a dangerous question. In criminal 
eases, which are all very much of a pattern, 
he was believed to be possessed of a series of 
questions the answers to which, if given 
either way, would help his case. In cases 
involving the relations of the sexes, Seijeant 
Ballantine was especially at home, a wide 
experience of life having given him the key 
to a large range of human motives. He was 
not one of those advocates who believe in 
their clients because they are theirs. The 
Claimant could not have had a greater con- 
trast in this respect than when he changed 
Ballantine for Kenealy. His fault was rather 
not to believe in the good motives of anyone, 
last of all of his own client This habit was 
not on all occasions pleasing to his clients. 
Serjeant Ballantine was counsel in the 
Divorce Court for a petitioner against whom 
the plea of connivance was set up. In his 
speech to the jury, he dwelt much on the 



apparent fact that his client was a fool, 
equalled only in folly by his mother. In 
going out of Court, the petitioner pathetically 
appealed to his friends whether it was for 
this that he had paid the seijeant two hun- 
dred guineas — that not only he should be 
abused as a fool, but his poor mother too. 
The client possibly thought that the seijeant 
had an Oriental way of including a man's 
ancestry in comprehensive abuse ; and the 
reflection that he had won his case would 
have soothed him tnore if he could have seen 
that he could not have won it without deser- 
ving these hard names. It was this same 
petitioner who by his reluctance to give his 
evidence in the presence of ladies, drew from 
Serjeant Ballantine the famous ejaculation 
that the ladiea came to hear, and that they 
ought not to be disappointed. Whether the 
Gaekwar of Baroda fared better than less 
exalted clients, was a State secret not dis- 
closed, but a characteristic story is told of 
the voyage to India. The solicitor who in- 
structed Serjeant Ballantine and his son 
thoughtfully provided a book-box containing 
* the Penal Code,' * the Evidence Act,' works 
by Currie and others, and digests of Indian 
reports, in the hope that the Serjeant would 
indulge his leisure on board ship with study. 
When the box wajs opened at Bombay it was 
found to contain French novels, an emenda- 
tion which the Seijeant was tempted to make 
in passing through Paris. In the Mordaunt 
CasCy Serjeant Ballantine exhibited self-denial 
where smaller men might have succumbed 
to temptation. When the Prince of Wales 
had given his evidence, it was open to the 
Serjeant to cross-examine him, but he simply 
said, ' I have no question to ask.' These were 
the palmy days of a contemporary, which in 
its pilgrim's progress through society gives 
us a sketch of a prominent' person every week, 
and straightway a portrait of Serjeant Bal- 
lantine appeared with the legend, ' He de- 
clined to cross-exauiine a prince.' Serjeant 
Ballantine made considerable mark in civil 
cases not of the heavy kind, such as the case 
of Risk Allah Bey, but he was most at home 
in cases like'the Miiller case and the Brighton 
poisoning case of 1872. The Overend-Gurney 
case, in which he held a brief, was a little 
out of his beat 
Seijeant Ballantine in his pro&l^rons days, 
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no doubt, made a great deal of money at the 
bar, espedaUy when he extended bis practice 
from the Criminal Courts in which he had 
earned his £ame. His talent in the extraction 
of evidence was utilised in most branches of 
law, including election petitions and railway 
cases. His cross-examination of surgical ex- 
perts, called in cases of compensation for per- 
sonal injuries to swear up to the * railway 
shock,' was always enjoyed by the junior bar 
and the jury. It was this latter branch of 
practice which clung to him last, but to his 
old habits of repugnance to work and inat- 
tention to detail, there was at last added a 
failure of brain power, so that he retired from 
practice. The money he had made was 
usually spent as soon, or before. A man who 
will buy a theatre and make a present of it is 
not likely to save money. * Fortunately, in 
view of this lavishness, Serjeant Ballantine's 
son was well provided for, having married 
the widow of a rich man, Mr. Mitchell, at 
one time member for Bridport, and his son's 
well-being was a great consolation to the 
seijeant's latter days. Great lawyer he never 
was. He used to boast : ' Thank heaven, I 
know a little of everything, except law.' 
Sometimes his cases brought him before the 
Courts in Banco or even the Exchequer 
Chamber, where his great adroitness made 
up for his innocence of law. When very 
hard pressed and convicted of uttering a 
startling infraction of elementary law, he 
would remark blandly, ' Of course, my lord, 
it is as your lordship says. I had forgotten. 
There ie that case in the Exchequer.' Whilst 
he was about it, he did not hesitate to vouch 
the authority of this most technical of the 
Courts. Of course he frequently gave offence. 
Cynicism appeared to be a matter of absolute 
conviction with him, and he could be bitter 
towards those he did not love. Thm only 
occasion on which he was accused of making 
a long speech was when he unduly occupied 
the attention of the judges of the Court of 
Common Pleas while Sir John Coleridge, 
their Chief Justice elect, was outside in West- 
minster Hall on a November afternoon, shiv- 
eringly awaiting his turn to go through the 
ceremony of admission as a serjeant. Wliat- 
ever may be said of the late sergeant, he was 
intellectuallv and morally honest No one 



has suggested that he ever took an an&ir 
advantage of an opponent in Court His 
trustworthiness with other people's money is 
shown by his success as treasurer of Seijeanf s 
Inn, which he gave up to go to India, and 
which was reserved for him till he came back. 
When the property of the Inn was divided, 
Serjeant Ballantine was not the man to com- 
promise with his conscience by putting his 
share of the spoil in a missionary box. He 
had the full courage of his opinions, and 
spent it on his own amusements. In his last 
days he wrote a book of Beminisoenoes which, 
although amu6ing,«did not read as the ser- 
geant talked ; and his attempt to appear in 
the United States as a lecturer was a £ulme. 
His death removes from conversation much 
of the bitter flavour which is not uncongenial 
to the lawyer's taste. He was an adTocate 
of consummate skill, and as such added lostie 
to the bar. — Law Journal (London). 



THE LAW'S DELAY, 

To the Editor of the Legal News : 

Sir, — Cases inscribed for EnquSte and 
Merits in November have been fixed for 
hearing some time in March. The Febroary 
roll was not concluded and i)art of it had to 
be continued to March. Cases inscribed in 
December may have a chance to be heard in 
April. There are 75 cases fixed for next 
month, and there are as many more inscrip- 
tions filed and standing over. Debtors become 
aware of these delays and are not slow to 
profit by them. I have a case now, whers 
the debt is admitted, yet, the knowing de- 
fendant pleads and laughs in his sleeve, as 
he thinks of the three or fonr months 
grace he will have before a judgment could 
be procured against him, giving him amjiJe 
time to dispose of his assets in the ordinary 
way. 

Great things are expected of our new 
Government ; here is their opportunity. Let 
them take immediate steps to prevent the 
administration of justice in Montreal bxxa 
becoming— what it now nearly is — a faioe. 



Montreal, Feb. 24. 
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A very distingniBhed member of our bar 
will be installed as the Mayor of Montreal, 
on Monday, March 14. There has been 
reason to regret in the past, that municipal 
honors have been unwelcome to some of the 
most eminent citizens. The office of chief 
magistrate of a city of 200,000 inhabitants 
certainly affords scope for the exercise of 
talent and sagacity, and there is no reason 
whatever why it should not be the object of 
honorable ambition.*' The opportunities of 
usefulness are greater than in the local 
legislature or in the senate, and these offices 
are sometimes eagerly sought after. The 
Hon. J. J. C. Abbott, the mayor elect, it is 
true, would have seemed to be more appro- 
priately placed, if he filled the office of Chief 
Justice of the Supreme Court or of the Court 
of appeal, in either of which positions his 
commanding abilities would have had the 
happiest influence upon our jurisprudence. 
Such an appointment, of course, would have 
involved a great pecuniary sacrifice on the 
part of Mr. Abbott, since the state is far from 
being the most generous paymaster. Our 
belief is however, that eminent lawyers ex- 
hibit more pubUc spirit than merchant 
princes, and are less likely to be deterred 
from assuming important duties by selfish 
considerations. Mr. Abbott has shown both 
courage and public spirit in consenting to 
accept the mayoralty, and it is to be hoped 
that hia example will promote a change 
which has already commenced, by which a 
superior order of men are coming forward as 
aldermen and giving their time and energies 
cheerfully to the service of the city. 



An indictment for murder under peculiar 
circumstances, was tried before Mr. Justice 
Field at J^ottingham, Febuary 4. The 
prisoner, John Jessop, and the deceased 
John Allcock, had gone to several chemists' 
shops and procured at each a small quantity 
of laudanum. They retired to a barn and 



took the poison between them. The prisoner 
recovered from the effects, but Allcock died 
shortly afterwards of narcotic poisoning. 
Jessop subsequently made several state- 
ments as to what had occurred. Among 
others he said, ** We both got ourselves into 
disgrace and we did not know what to do 
with ourselves. Allcock proposed doing 
away with himself somehow. He said to moy 
** Shan't you die with me?** I said, "lam 
not particular.'* Allcock pulled a bottle out 
of his pocket with laudanum, and said this 
would doit if we could only get some more." 
The prisoner's counsel submitted that 
there was no evidence of murder. He refeiv 
red to the case of Regina v. AlUon^ 8 C. & P. 
418. In that case the prisoner had procured 
poison and persuaded the deceased to share 
it with him, and Mr. Justice Patteson had 
held that this was murder. Here, however, 
the evidence showed that Allcock was the 
leading spirit He had announced his in- 
tention to commit suicide, and the prisoner 
had followed suit. There had been no defi- 
nite agreement between the men to commit 
suicide together. The learned judge over- 
ruled the objections, and told the jury that 
if they considered the men had agreed to- 
gether to commit suicide — and the evidence 
was very clear— they were bound to find a 
verdict of guilty. The jury convicted the 
prisoner, with a strong recommendation to 
mercy, and he was sentenced to death. 



An extraordinary admission of evidence is 
reported in Pennsylvania. A young woman 
named Scott, who was far advanced in preg- 
nancy, appeared before a justice of the peace, 
and charged a young man named William 
Bloodgood with assault She deposed that 
two weeks previously, Bloodgood had entered 
her house and choked her until she was 
almost unconscious, and had also twisted her 
left wrist very severely. Bloodgood, who 
denied the assault, of which there was no 
witness, was held for trial. Before the case 
came on, the woman gave birth to a child, 
and at the trial appeared with her baby. 
Her lawyer offered to exhibit the child to the 
jury, and the judge permitted this to be done. 
On one side of the infant's throat appeared 
the distinct impression of four fingers, and 
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on the other side a similar mark of a thumb. 
This was not all : the baby's left ^ist was 
twisted out of shape and swollen. On this 
evidence, coupled with the statement of the 
mother, tte prisoner was convicted. As the 
assault took place only a month before the 
birth of the child, it is diflacult to escape the 
conclusion that the marks and injuries ob- 
served by the jury had been inflicted after 
birth, and for the purpose of manufacturing 
evidence. The jury must have been very 
credulous indeed to imagine that they had 
any connection with the assault The mys- 
tery is why the judge should have admitted 
such evidence. 



CX)URT OF QUEEN'S BENCH. 

QuKBBC, Oct 8, 1886. 

Befwe DoRiON, C. J., Ramsay, Tbssibr, Cross, 
Baby, J J. 

RiNFRET (deft, below). Appellant, and Pope 
(petitioner below), Respondent 

OyMt%iViii(md Law — PifMic Health — Juru- 
diction— a S. C. cL 38—31 VicL (D.) ch, 
63— Quo Warranto, 

Held:— 1. (Ramsay and Cross, JJ. divt.) that 
UgifHaiian concerning the public he(dthy with 
the exception of qvarantine establixhnunts 
and marine hospitals, comes within the 
powers attributed to the proHncial legis- 
latwes, and the Dominion Parliament had 
no jurisdiction to repeal tlie C. S. C- Ch. 38 
which contains provisions concerning the 
maintenance of public health in the former 
Province of Canada. The Act 31 Vict, {D) 
Ch, 63 is therefore ultra vires. 

2. Where a local board of health uxis illegally 

appointed by the City Council of Qaebec, 
after the Council had ceased to have any 
right to make stich appointment, a quo war- 
ranto might be sued out in the name of any 
citizen and ratepayer, to test the validity of 
the appointment^ and such proceeding need 
not be brought in the name of the Attorney 
General, 

3. There being no evidence that the defendant, in 

accepting his illegal nomiiiation cw a mem- 
ber of the board of Jiealih by tlie City Coun- 
cil, had acted in bad faith, or done anything 
prejudicial, he should not be mulcted in a 
fine for his action in tlie premises. 



The respondent's petition for a writ in the 
nature of a quo warranto was maintained in 
the CJourt below by Casault, J. 

Ramsay, J. — This is a proceeding under 
Art 1016 C. C. P., in the nature of a 9110 war- 
ranto, calling upon the appellant to show 
why he occupied the office of member of the 
Board of Health, appointed by the Corpo^ 
ation of the City of Quebec 

It was contended that the respondent had 
no interest to raise the question. I think 
this proposition is untenable under the Code, 
Art 1016. Respondent is a corporator of the 
corporation of the city of Quebec, and bis 
interest attaches to its every act It seems 
to roe te be idle to say that it may do the 
respondent no harm. That is not the ques- 
tion, but whether it is « unlawful, and there- 
fore whether it may do him harm. 

The petition was met by a law issue, and 
by a peremptory exception. By the former 
it was contended that chap. 38 C & C, had 
been abolished by the 31 Vic cap. 63, a Dom- 
inion Act, that the appointment of a board 
of health by the Lt. Governor was therefore 
illegal, and that the corporation was entitled 
to name a board of health. 

This raises a constitutional question, which 
we have not yet had before us, namely, 
whether the legislation respecting the health 
of the people of Canada generally is a subject 
for local or for federal legislation ; and par- 
ticularly whether chap. 38, C. & C, is a stat- 
ute regulating a matter of federal or of local 
concern. 

By the classification of sects. 91 and 92 of 
the B. N. A. Act, 1867, the matter of public 
health is not attributed in express terms 
either to the legislation of Parliament or to 
that of the local legislatures. An endless 
number of subjects are not expressly attri- 
buted to one or other legislature ; and it is 
inexact to say that everything which is not 
expressly attributed to the local l^islature, 
belongs to the jurisdiction of Parliament It 
is even more strikingly inexact to contend, 
that what is not expressly attributed to fed- 
eral legislation is subject of local l^islation, 
for the statute says the contrary. Bat sec- 
tion 92, Sa 16, attributes to the local legis- 
latures ** generally all matters of a merely 
local or private nature in the province." We 
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have therefore to enquire whether the subject 
matter of the public health is by its nature 
local or private. The argument that Sect. 
91, SS. 11, has expressly attributed *' Quar- 
antine, and the establishment and mainten- 
ance of marine hospitals " to the federal jur- 
isdiction, therefore it has transferred all 
other matters relating to health to the local 
legislatures, appears to me to be a mis-appli- 
cation of the doctrine of indusio vniw etc. 
To apply it in this way to the powers of 
Parliament, would be to ignore the introduc- 
tory and concluding parts of section 91, and 
to place the generality of local legislation on 
a higher footing than the generality of the 
federal })arliament (1) 

It seems to me, however, that there is 
room for distinction, and that we cannot de- 
cide the question absolutely by saying *^ pub- 
lic health'' is wholly a federal matter, or 
that it is wholly a local matter. Many ques- 
tions more or less nearly relating to health 
may be merely local : as> for instance, 
scavenging, drains, cess-pools, over-crowding 
of dwellings, preventing nuisances and other 
matters too numerous to be detailed. It 
seems to me, nevertheless, to be quite as 
clear that questions of health, which may 
affect the whole people of the Dominion, are 
matters for general and not for local legisla- 
tion, by their very nature. (2.) 

This is no classification made for the pur- 
poses of our federal system. All our muni- 

(1.) At the delireiy of the jadgment a new anBToment 
wu advanced to answer this. It was said, S. S. 2, 
Sect 92, B. N. A. Act, 1867, gires all the other powers 
relating to health to the local legislatures. It makes 
no allosion to general health. It charges the local 
finances with all hospitals and other eleemosynary in- 
stitntions, except marine hospitals. In the next place, 
if establishing, maintaining and paying for hospitals 
has any direct relation to the laws concerning pnblic 
health, it is clear snb-seotion 7, Sect. 92, no more ex- 
hausts the subject than does SS. 10 of Sect. 91. This 
Answer then is inconclusire. 

(2.) It has been contended that,undor chap. 38 G.S.O.. 
the matter was made municipal. If so, it was un* 
necessary to refer to 8.S. 7, sec. 92, for s.s. 8 gires 
** municipal institutions in the Proyince *' generally. 
But it is inexact to say chap. 38 treats the health of 
the whole of Canada as a municipal matter. It pro- 
ceeded on a totally contrary principle. The origin 
and cost of it remain with the Goyemment, the 
municipal organisation only being employed as an I 
auxiliary to the direct aotion of Goyemment. * 



cipal laws have recognized the former class 
of health regulations; while the Act before 
us shows that the public* health of a muni- 
cipality was looked upon as quite a diflferent 
thing from the public health of the then Pro- 
vince of Canada. 

The history of the legislation will make 
this plain. The session of the 12 Vic (1849) 
waa a very active one, for all matters of 
organization. The quarantine act was 
amended, chap. 7 ; the preservation of the 
public health act (origin of the 38 C.S.C,) 
was introduced, or rather regulated, and its 
quality, as a measure of general import, 
fixed by chap. 8. A general municipal cor- 
poration act for Upper Canada was also 
passed (12 Vic. c. 81), which did not attri- 
bute the preservation of the public health of 
the then province to the municipalities, al- 
though the Act referred to health ; showing 
that the legislature of the old Province of 
Canada was attracted to the subject It 
would probably be diflScult to give any 
example in the legislations of the civilized 
world, of the greater organizations for the 
public health being left entirely to muni- 
cipal control. To say that the control of the 
central government over matters of public 
health was to begin and to stop at the sea- 
shore is inconceivable. 

I think, therefore, that it is by examining 
chap. 38 C.S.C. we must decide whether it 
specially is a general or a local Act. Whe* 
ther we look at its terms, its history or the 
reason of things, it seems to me clear that 
the statute regulates a federal matter, and 
that the Parliament of Canada had a right 
to repeal or amend that Act, and to pass 
any other general law aflfecting the public 
health. 

This power was fully exercised by the 31 
Vic c 63, and the 38 chap. C.S.G was 
repealed, and new provisions respecting the 
public health were substituted (sections 7, 
8, 9, 10, 11 and 12). Later, by the 35 Vic. 
c 27, sec, 11, in its turn the 31 Vic chap. 63 
was repealed, but it was expressly provided 
that what the 31 Vic. had repealed Should 
not revive. Chap. 38 C. S. C. was therefore 
repealed, and remains so, if Parliament had 
jurisdiction over the matter. I don't think 
it necessary to go into minute detail as to 
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the indications of the federal character of 
this law, as shown by many of its provi- 
sions. It is sufficient to indicate that it was 
passed for the whole Province of Canada, 
Upper and Lower ; that its cost was a 
charge on the revenue of the old province ; 
and that its organization was common to 
both Upper and Lower Canada. It may be 
pertinently asked, on what government 
would the cost now fall ? (3.) 

It is said that Parliament has renounced 
the power to deal with the preservation of 
public health generally, and has, by the 35 
Via, acknowledged it had not power to re- 
peal chap. 38 C.S.C. On the contrary, the 
35 Vic. has persevered in repealing chap. 38 
C.S.C. But we are told that the Minister of 
Justice, and a Senator, had declared in the 
Senate that the Government meant to aban- 
don it The formal abandonment by the 
Dominion Parliament of a right to legislate 
in any doubtful matter would be a strong 
motive for deciding in any doubtful case as 
they had done ; but it seems to me it would 
be necessary that the question of jurisdiction 
should be doubtful, and the expression of 
the resolution to abandon it unequivocal 
and authoritative. None of these conditions 
appear in this case. It seems to me the 
preservation of the health of the whole 
country, or any part of it threatened with 
any formidable epidemic, endemic or con- 
tagious disease, is, above all question, a 
matter of general and not of local interest. 
As for the opinions of members of Parlia- 
ment, it is obvious they ought not to be, and 
are not authority. K they were to be ad- 
mitted as giving a clue to interpretation, the 
real intentions of the legislature might be 
upset by the opinion of an individual. 
Again, these opinions, even if, as they some- 
times might be, important, are not sworn to. 
The member may not have said what he 
thought, and he may be badly reported. At 



(SL) It was said, in rendering judsrment, that this 
argument was not invincible. It was not propounded 
as demonstration, but as giving reasons why a power, 
not specified, should not be attributed to the local 
legislatures. Of course, the victorious reason is that 
the public health of the Dominion is not attributed 
piecemeal to the provincial legislatures, and that it is 
impossible to say that it is a matter " of a merely 
local or private nature in the province." 



most, he could only be an expert The Miii- 
ister of Justice and the Senator don't appear 
in that capacity before this Court, evw if 
we could admit legal experts as to a dispoei- 
tion of our own law. I enter more into this 
point than is perhaps necessary, because 
many people seem to think that those en- 
gagfd in making laws should know more 
about them than other people. Experienoe 
of the parliamentary system does not sap- 
port this view, however plausible it may ap- 
pear to a casual observer. 

Accepting the conclusion that chap. 38 is 
a federal law, and that it is repealed, the 
chief reason of respondent's objection to Hie 
proceedings of appellant disappears. His 
action is in conflict with no other organiis- 
tion, and we have not to enquire whether or 
not the Mayor refused to establish a board 
of health when first required so to do, or not. 

It may. however, still be said that the 
corporation had no right to establish boards 
of health. This pretension is at onoe met 
by the Act of Incorporation of the City of 
Quebec, 29 Vic. c 57 (1865). Section 7 
authorizes the Council to make by-laws 
"for establishing boards of health," and 
'*60 soon as the corporation shall have 
established boards of health, such boards 
may take cognizance of the causes of dis- 
ease, and shall have all the powers and 
privileges conferred upon them by the 12 
Vic. chap. 116 "—that is, the statute chap. 38 
C.S.C. In 1875 the legislature of Quebec 
passed an Act, a section of which added to 
the Act of the 29 Vic ''a section to define 
and regulate the duties of health ofiScers," 
and this statute recognizes the repeal of the 
chap. 38 CSC. so far that it only takes 
" cognizance of the causes of disease." If 
abandonment is conclusive, this one seems 
to be more formal and more authentic than 
the speeches of the Minister and the Sen- 
ator. Again, the Act of 1886 scarcely daiins 
a universal power in the local authorities 
to deal with all questions of public health- 
Under all reserves, I may add that, so far 
as I have been able to examine the provi- 
sions of this Act, it does not seem to me to 
be ultra vires, but it is possible it might be- 
come so, in part at least, by federal legislation. 

From this view, I should have been pre- 
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pared to say that the appellant had not con- 
travened any law ; on the contrary, that his 
appointment was strictly in conformity to 
law, as the general powers of the corpora- 
tion, sec. 29 8.S. 1, justified the organization 
of a board of health for certain purposes. 

Has Dr. Rinfret and his board gone fur- 
ther than to exercise the simplest duties of 
a board of health? It seems tbey estab- 
lished an ambulance, and made arrange- 
ments to vaccinate the poor. Surely it was 
not these alarming preparations that dis- 
turbed the respondent 

I would reverse, with costs. 

Cboss, J., deUvered an opinion to the same 
effect, the conclusion being as follows: — 
General powers not enumerated fall neces- 
sarily to the Dominion legislature, and are 
excluded from the jurisdiction of the Pro- 
vincial legislatures. The exercise of general 
powers is appropriately applicable for the 
prevention or mitigation of epidemics, en- 
demics or contagious diseases. Therefore, 
in repealing chap. 38 C.8.C., the Dominion 
I III legislature wiped out of the statute book the 
■ previously existing provisions for the crea- 
tion of boards of health as a general system. 
The Lieut-Governor's proclamation could 
not put in force a law that did not exist, nor 
could there be any usurpation of an office for 
the creation whereof there was no law, and 
Dr. Rinfret could not be compelled to desist 
from the exercise of functions not recog- 
nized by authority of law; and whatever 
ever authority he received from the City 
Council could not be contradicted by an 
authority which had no legal force. I am 
therefore of opinion that the proceeding in 
the nature of a quo warranto taken in this 
case should be quashed, and the complaint 
as supported and prosecuted by Pope dis- 
missed. 

The judgment of the majority of the Court 
was as follows : — 

" La oour, etc.--. 

" Conaid^rant que le chapitre 38 des Statuts 
Refondus du Canada, contient des disposi- 
tions relatives au maintien de la sant^ pu- 
blique dans la ci-devant province du Canada, 
maintenant les provinces d'Ontario et de 
Quebec, et que toute legislation sur la sant^ 
publique dans ohaque Province, ^ Texception 



des etablissements de quarantaine et des ho- 
pitaux de marine, tombe dans les attribu- 
tions l^islatives de chaque Province ; 

'' Et considerant que le Parlement de la 
Puissance n'avait aucun pouvoir de rappeler 
les dispositions du dit chapitre 38 des Statuts 
Refondus du Canada, et que le statut ^tait 
encore en vigueur lors des divers procdd^ 
relates dans les plaidoiries qui ont eu lieu 
sous I'autorite du dit acte ; 

" Et considerant qu'apr^ la proclamation 
emanee par le lieutenant gouvemeur de la 
Province de Quebec, publi^e dans la Gazette 
Officielle de Quebec, le 4 sept 1885, mettant 
le dit acte en operation dans la Province, et 
la nomination d'un bureau central de sante 
pour la dite Province, le maire de la cite de 
Quebec a ete requis de convoquer une assem- 
biee du conseil de la cite de Quebec, pour 
proceder ^ la nomination d'un bureau local 
de sante pour la dite cite de Quebec, ce qu'il 
n'a paa fait dans le deiai present par le statut 
ci-dessus mentionne ; 

" Et considerant qu'& defaut par le maire 
de convoquer une telle assembiee dans le 
deiai ainsi fixe, le lieutenant - gouverneur 
etait, sur certificat & cet effet, autorise par la 
loi & nommer un bureau local de sante 
comme il Ta fait ; 

'* Et considerant que Tappelant n'a ete 
nomme par le conseil de ville de la cite de 
Quebec, Tun des membres du bureau local 
de sante pour la cite de Quebec, qu'apr^ que 
le lieutenant-gouvemeur de la Province de 
Quebec ait par un ordre en conseil & cet 
effet precede ^ la nomination d'un tel bureau 
de sante k defaut par le maire d'avoir con- 
voque une assembiee du conseil pour nom- 
mer un tel bureau de sante ; 

'* Et considerant qu'apr^s la nomination 
d'un bureau local de sante par le lieutenant- 
gouvemeur comme susdit, le conseil de ville 
n'avait pas le droit de nommer un autre bu- 
reau de sante local pour agir dans la cite de 
Quebec, en vertu des dispositions du ch. 38 
des Statuts Consolides, et que la nomination 
que le conseil de ville a faite de Tappelant 
pour agir sur tel bureau de sante est nuUe et 
de nul effet ; 

" Et considerant que Tappelant, sur la pre- 
sente requete de Tintime, a maintenu qu'il 
avait ete legalement nomme et qu'il avait le 
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droit d'agir comme run dee membres du bu- 
rean local de sant6 pour la cit^ de Quebec, et 
oe en verta des dispositions dn chapitre 38 
des Statuts Refondus ; 

" Et consid^rant qu*il n'y a pas d'erreur 
dans cette partie du jugement de la cour de 
premiere instance, rendu le 31 d^cembre 
1885, qui a ordonn6 que le dit appelant fCti 
d^poss^^ et ezclu de la charge de merobre 
du bureau local de sant^ pour la cite de Que- 
bec, en vertu des dispositions du chap. 38 des 
Statuts Consolidds dn Canada ; 

" Mais cousid^rant que Tintim^ n'a pas 
prouv^ que Tappelant qui a M nomme 
comme Tun des membres du bureau local de 
sant^ pour la cite de Quebec, par le conseil 
municipal de la cit^, ait en cette quality fait 
ancun acte qui fut pr^judiciable soit &rintim^ 
soit au public, ni qu'en acceptant on en r^ 
clamant le droit d'accepter la dite charge, 
qui est une charge gratuite, il ait i^ de mau- 
vaise foi, et que partant le dit appelant n*a- 
vait pas dH etre condamne & payer une 
amende de $100 ; 

" Cette cour, confirmant la premiere partie 
du jugement de la cour de premidre instance, 
adjuge et declare que le dit appelant n'a pas 
6t6 l^galement nomm6 k la dite charge de 
membre du bureau local de sant^ pour la 
cit6 de Quebec, en vertu du chap. 38 des 
Statuts Refondus du Canada, et qu'il n'a pas 
eu et n'a pas le droit d'exercer la dite charge, 
et condamne le dit appelant ^ payer IL Tin- 
tim^ les frais encourus sur la dite requite en 
cour de premiere instance, et ren verse cette 
partie du dit jugement qui a condamn^ Tap* 
pelant & payer une amende de $100, et rejette 
cette partie de la dite condamnation, chaque 
partie payant ses frais en appel." 

Baillairgi & Pelletier for appellant 

M. Chouinard, counsel. 

Angers A Ccuiffrain for respondent 

SUPREME COURT OF CANADA. 

Nova Scotia.1 _ ^ , ,„ ,««» 

Ottawa, Feb. 15, 1887. 

Marshall v. Munictpality of Shblburnb. 

Action on bond^Seal— Evidence, 

In an action on a bond against the sureties 

of a defaulting clerk of the Municipality of 

Shelburne, the defence raised was that the 



bond was not executed by them as it had no 
seals attached when the sureties signed it 

Hei.d, (Henry, J., heHtante) that as the 
plaintifis had proved & prima facie case of a 
bond properly executed on it8-faoe,and neither 
the subscribing witness nor the principal 
obligor was called at the trial to corroborate 
the evidence of the defendant, who had not 
negatived the due execution of the bond, it 
being quite consistent with his evidence 
that it was duly executed, the onus of prov- 
ing want of execution was not thrown off the 
defendant, and plaintiffs were entitled to 
recover. 

Borden, for the appellants. 

Sedgewick, Q. C, for the respondent& 



Ottawa, Feb. 17, 1887. 
PiCTOU Bank v. Harvey. 
Sale — Non-Acceptance — Po^aession revuted in 
vendor. 

On July 14th, 1884, H. forwarded a lot of 
hides from Halifax, addressed to J. L. Pic- 
ton, the bill of lading specifying that they 
were to be carried to Pictou station. H. had 
been selling hides to L. for three or four 
years. An invoice was sent to L. for the 
price of the hides at the rate previously paid^ 
and L. sent H. a note for the amount which 
was discounted. The course of dealing be- 
tween H. and L. was for H. to receive a note 
for the amount according to his ownestinaate 
of weight, &c, and if there was any deficiency 
to allow L. a rebate on a final settlement. 

This lot of his was put off at Pictou landing 
and remained there until Aug. 5th. On that 
day,L. sent his lighter-man to Pictou Landing 
for some other goods, and he, finding the 
hides there, took them in his lighter and 
brought them to L*s tannery with the other 
goods. The next day, L. on being informed 
that the hides were at the tannery, had them 
put in the store of D. L., whom he told to 
keep them for the parties who- sent them, 
there being, at the time, other hides of L. in 
the said store. The same day, Aug. 6th, L. 
sent a telegram to H. as follows :— " In trouble. 
Have stored hides. Appoint some one to 
take charge of them.*' H. immediately came 
to Pictou and having learned what U had 
done, expressed himself as satisfied. He did 
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not take poaseesion of the hides, but left 
them where they were stored, on L'b sssnr- 
anoe that they were all right 

On Aug. 6th a levy was made onder an 
execution of the Pictou Bank against L. on 
all L's property that the sheriff could find, 
bnt these hides were not included in the levy. 

On Au<?. 12th L. gave the Bank a bill of 
sale on all his hides in the store of D. L., and 
the Bank, on indemnifying D. L, took posses- 
sion of the hides so shipped by H. and stored 
with D. L. In a suit by H. against the 
Bank and D.L.: 

Helx), affirming the judgment of the Court 
below, that the contract of sale between L. 
and H. was rescinded by the action of L. in 
refusing to take possession of the goods when 
they arrived at his place of busiuess and 
handing them over to D. L., with directions 
to hold them for the consignor, and in noti- 
fying the consignor, who acquiesced and 
adopted the act of L., whereby the property 
and possession of the goods became revested 
in H., and there was, consequently, no title 
to the goods in L. on Aug. 12th, when the bill 
of sale was made to the Bank. 

Sedgewick, Q.C, for the appellants. 

Borden, for the respondents. 



Ottawa, Feb. 16, 1887. 
SovEREiON Fire Ins. Co. v. Mom. 
Inmrance, Fire — Condition — Hazardous 
Btuinesi—'IncreaBe of Risk— Forfeiture. 

A policy of insurance on the respondent's 
property contained the following provisions :- 

" In case the above described premises 
shall, at any time during the continuance 
of this insurance, be appropriated, or applied 
to, or used for the purpose of carrying on, or 
exercising therein, any trade, business or 
vocation denominated hazardous or extra- 
hazardous unless otherwise 

specially provided for, or hereafter agreed 
to by this company in writing, or added 
to, or endorsed on this policy, then this 
policy shall become void." 

" Any change material to the risk, and 
within the control or knowledge of the as- 
sured, shall avoid the policy as to the part 
afiected thereby ,unle8s the change is prompt- 



ly notified in writing to the company or its 
local agent." 

When the insurance was effected, the in- 
sured premises were occupied as a spool 
factory, and it was described as a spool 
factory in the application. During the con- 
tinuance of the policy,a portion of the build- 
ing insured was used for the manufacture 
of excelsior, but the fact of its being so used 
was not communicated to the company or 
its local agent. A loss by fire having oc- 
curred, the company resisted payment, on 
the ground that the manufacture of ex- 
celsior on the premises avoided the policy 
under the above conditions. 

On an action to recover the insurance, the 
plaintiff obtained a verdict, the jury finding, 
in answer to questi6ns submitted on the 
trial, that the manufacture of spools was 
more hazardous than that of excelsior, and 
that the risk was not increased by adding 
the manufacture of excelsior in the build- 
ing. The Supreme Court of Kova Scotia 
sustained the verdict- 

Hbld, reversing the judgment of the 
Court below, that as the manufacture of ex- 
celsior was, in itself, a hazardous business, 
the introduction of it into the building in- 
sured would avoid the policy under the first 
of the clauses above set out, even if the jury 
were right in their finding that it was less 
hazardous than the manufacture of spools. 

Hbld, also, that the addition of the manu- 
facture of excelsior to that of spools in the 
said premises was a change material to the 
risk, and avoided the policy under the second 
clause above recited. 

Henry f Q.C,, for appellant 

Borden, for respondents. 



SUPERIOR COURT.— MONTREAL* 

Insolvent company — Execution of judgment of 
Ontario court— 45 Vict., (/>.) ch. 23, m. 86, 

87&88. 
Held -.—That under 45 Vict. (D.) ch. 23, s. 
86, the Courts in the Province of Quebec, will 
enforce an order for the execution of a judg- 
ment, issued from a competent court in On- 
tario, in like manner as if it had been issued 

* To appear in Montreal Law Reports, 2 S. 0. 
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Pt&fcription—Astesiiments^Oity of Montreal — 
aa 2260— Oivtf Frmts. 
Hbld : — 1. That the prescription of three 
years, under the Act 42-43 Vict. (Q.) cb. 58, 
s. 10, is not applicable to arrears of assess- 
ments exigible before the passing of said 
Act 

2. Municipal assessments are included un- 
der the term " civil fruits,'* which are pres- 
cribed after five years by C.C. 2250. 

3. The fact that the name of the person 
assessed did not appear in the books of the 
Corporation as owner, does not preclude a 
demand for assessments as owner, where it 
appears that he was, in fact, owner. — Oity of 
Montreal v. JRobertton, Torrance, J., November 
10, 1886. 

Prefmplion, — AsKsmneniSf City of Montreal — 
C. C. 2250— Oiri/ FruiU— Collection under 

warrant— a C. P. 15. 
Held :— 1, 2 and 3, as in City of Montreal v. 

Robertson^ mpra, 

4. The collection of the assessment for one 
year by a bailiflf under a warrant is not a bar 
to an action for the assessment due for an 
anterior year.— City of Montreal v. Fleming , 
Nov. 10, 1886. 



INSOLVENT NOTICES, ETC. 
Quebec Official Onzette, Feb. 19. 
Judicial Abcmdonmentw. 
Milton Pennington, Montreal, Feb. 11. 
Qennain E. BobitaiUe, Sherbrooke, Feb. 3. 



from a court in Quebec. — In re Queen Oity i2e- 
fining Co., WUliamson & Calcutta Mathieu, J., 
June 16, 1886. 

I 

Dommage — Injures. i 

Jug4 :— Qu'un mattre de poste qui retarde I 
injustement d'ezpedier une lettre k lui con- 
fix, et qui, lorsque la personne qui lui a re- 
mise cette lettre, se plaint de ce retard, lui 
reproche de vouloir lui faire du chantage, et 
ajoute " qu*elle avait besoin d'argent et 
qu'elle se servait de faux pr^textes pour en 
obtenir," pent Hre poursuivi en dommages, 
et une somme de $10.00 par lui offerte, n'est 
pas suffisante. — Chartrand v. Archambaultf 
Torrance, J., 20 novembre 1886. 



Spenftrd & Bedard, Montreal, Feb. IL 

Cftraton affpoiftt^d. 

Be John O'Neill.— A. W. SteTcnson, Montreal, < 
tor, Feb. 9. 

Be Nareirae Pilotte, Wotton.— Kent k Tmreotte, 
Montreal, parator, Feb. 10. 

Dividend. 
Be MalhoUand & Baker, Montreal.— Final dividesd. 
payable March 9. Arch. Campbell. Montreal, aesigxMe 
(under Ins. Act of 1875). 

Sejmraiion at to Property. 

Dame Elisabeth Pan let rs. Louia Beland, trader* 
Sorel, Feb. 1. 

Dame Mary Elisabeth Renter vs. Job WaUaoe 
Taylor, trader, Ck>wanBTille, Feb. 16. 



GENERAL NOTES. 



In Jtforte y. Mayo (Boston) the plaintiff reo o veitid 
$150 damages against a dentist who extracted a eonod 
tooth and left the decayed tooth in. 

The shrewdness, hamor and deeisiyeness of Viee- 
C^anoellor Bacon were the characteristics which 
made his popularity with the profession. His hamor 
was not only in his tongue and in his manner, hot ex- 
tended to his pen, which sometimes was unable to 
refrain from reproducing on the margin of an affidaTit 
or elsewhere the features of a witness which offered 
provocation. If this talent had been leas under con- 
trol, he might have relieved the Oourt of Appeal of 
the difficulty under which they labor in deciding 
questions of fact upon appeal, namely, that they 
have not the advantage of seeing ** the demeanor of 
the witnesses." It was supposed that a long-winded 
counsel would sometimes hardly escape being placed 
open-mouthed in the pictorial pillory of the judge's 
note -book, if so much may be revealed of the eofr- 
tents of a volume of high privilege and even of sane- 
tity. The vice-chancellor's pen was leas likely to 
spare the advocate if under his wig he wore a beard, 
which the vice-chancellor thought obetraoted the 
voice- In any case, Vice-ChanoeUor Bacon did not 
like long speeches at the bar, and did not indalgc in 
long judgments, although perhaps he had the fault of 
over- taciturn judges, that his silence sometimes in- 
duced his deciding on a ground which would hare 
been shown to be erroneous if known to have been in 
his mind. — Law Journal (London). 

Great lawyers are seldom good witnesses. When 
Lord Selbome stepped into the witness-box, in Adamt 
V. Coleridge > he was asked, " Did you know that yoixr 
solicitor was acting for Miss Ooleridge?" And he 
answered, "I should prefer to state what paased*'* 
The statement was so little what the plaintiff wanted 
to know, that at last Lord Selbome confessed, ** Per- 
haps I had better answer the question put to me," 
which a good witness would have done at first. Sir 
Charles Russell's lapse of memory in regard to Jobs 
Baptist's Day was perhaps precipitated by the discom- 
fort of having so accomplished a man and subtle aa 
advocate by his side as a client. If so, the distorbing 
influence was its own remedy, as, no doubt, it was the 
distinguished defendant himself who brought back 
the Court to the consciousness that the day was iden- 
tical with a familiar quarter-day. 
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From the observations of "Nemesis," in a 
recent issue, it might be inferred that res- 
ponsibility for the delay in getting cases on 
to trial rests upon the judges. The truth is 
that the judges have less to do with the mat- 
ter than the bar,~if we take into account the 
largeness of the representation of the bar in 
the provincial legislature. The difficulty 
proceeds, not from indifference or lack of zeal 
on the part of the bench, but from the defi- 
ciency of court rooms, which hampers the 
judges in the performance of their duties. 
There are usually eight judges available for 
the work of the Superior Court in this city, 
and that force would probably be found 
ample, if there were rooms enough to permit 
several divisions to proceed simultaneously. 
The evil is of long standing, and it Ib to 
be hoped that the recent acquisition by the 
government of the St Gabriel Church pro- 
perty, as an adjunct to the Court House, 
will diminish it, at least, to some extent The 
members of the bar in the Quebec legislature 
might, it seems to us, by vigorous combina- 
tion, have procured some relief long aga As 
it is, unfortunate suitors are heavily taxed, 
the surplus of fees going into the general 
revenue, and they have not even the satis- 
faction of being promptly heard. 



What are " necessaries " is a question that 
affords lawyers in England some amuse- 
ment On p. 69 we published a note of a 
case in which a bill of $176 was claimed from 
a husband by a professional shampooer, for 
shampooing the defendant's wife. In another 
case, a sum of about $500 was claimed from a 
parent for coats and trousers supplied by a 
taOor to a youth at a public school, who had, 
moreover, a liberal allowance for his personal 
expenses. In a later case of Jories v. Barront 
tried before Mr. Justice Stephen, a tailor con- 
tended that a dressing gown was a necessary 
for fk minor. The learned judge did not 
appear to concur in this view. He said ''he 



found it quite enough bother to dress himself 
once every morning, without first dressing in 
one suit to wear while he dressed in another.*' 



The same judge had an interesting ques- 
tion before him in Reg, v. Ensor, in which the 
indictment was against a solicitor, charging 
him with having maliciously published a cer- 
tain libel intending to injure the character of 
one John Batchelor, deceased. Mr. Justice 
Stephen directed an acquittal on the ground 
that to libel the dead is not an offence known 
to the law. We BJiaXi give the reasons of the 
learned judge in another issue. The ruling 
has not escaped criticism. The Law Jowmal 
says : " Every respect will be paid to this 
decision of a judge who has made the czimi - 
nal law a special study and whose judgment 
shows every sign of care and research. At 
the same time, there are indications that 
some of his colleagues on the bench do not 
take the same view, or did not previously to 
Mr. Justice Stephen's judgment. The judg- 
ment of a judge at Nisi Prius must rely for 
its authority mainly on its reasoning, and 
the doubt which arises from Mr. Justice 
Stephen's argument is whether his view of 
the criminal law of libel, to which he appears 
to give much the same limits as the civil law 
of libel, is not too narrow. The general prin- 
ciple upon which the law treats a libel as a 
criminal offence appears to be because of its 
tendency to lead to a breach of the peace. Mr. 
Justice Stephen's argument seems to assume 
that this necessarily means a breach of the 
peace at the hands of the person libelled ; 
but in a criminal prosecution the person 
libelled is not necessarily the prosecutor, and 
the Crown takes the matter up, not in the 
interests of the prosecutor, but of all the 
Queen's subjects. Suppose, for example, a 
big bully libels a lady. The lady is not likely 
to resort to a thick stick, but her brother or 
some other male champion may well be ex- 
pected to do so. Similarly, the dead cannot 
break the peace, but their surviving friends 
are all the more likely to do so, because the 
libel is of the dead. A criminal libel is thus 
less like a civil libel than it is like a seditious 
libel, which actively incites to crime, while a 
defamatory libel passively gives occasion 
for it" 
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COUR SUPlfeRIEURE. 

Malbaib, 5 f($vrier, 1887. 

Coram Cimon, J. 

Tbemblay y. Lbs CurA bt Mabguillbbs db 

l'CEuvbb bt Fabriqub de la Paboissb 

DB St. Ir^kAb bt al. 

Concession des beaux dans les Sglises CathoHqties 
—Droit de retrait—EtgUment du roi du 9 
juin 1723 au sujet de la concession des bancs 
dans les Sglises du Canada, 

Juge:— 1. Que ^tZ est dan^ Vhabitude de la 
falriqae et des paroissiens de ne passer 
avcun titre Icrit de la concession des bancs, 
alors il suffira d Venfani, qm veut retraire 
le banc dont son phre jouissait d son dkits 
et qu^il possidait depms grand nombre 
(fannies, de prodvire le registre des bancs 
tenxu par la fabrique constaiant que, de 
fait, le banc a itS concSdi d sonpbre, qui a, 
ious les anSy payi la rente, prix de la cofi- 
cessUm; 

2. Que la fabrique pent concSder deux bancs d 

tin m&me paroissien ; 

3. Que les enfants ont droit de retraire les bancs 

de leur pire ; et, au cas oH le phre avait 
deux bancs, lefUs ainipourra retraire Pun 
des deux, et le second fits pourra retraire 
Vautre. 

CocoN, J., prononce le jugement comme 
suit:— 

A sa mort, arriv^e le 30 juin 1885, Frangoie 
Tremblay, paroissien de St. Ir^n^e, occupait, 
^ titre de concessionnairei dans T^glise pa- 
roissiale, le banc n** 1 dans le jub^, 3dme 
rangde, cot^ de T^vangile, et le banc n** 9, 
dans la nef, 3^me rang6e, cot^ de I'^vangile. 
Le premier lui avait 6t^ conc^d^ il y a une 
vingtaine d'ann^, et Tautre, il y a une 
trentaine d'ann^es, et il les avait toujours 
occupy depuis. Ces concessions ^taient & 
vie. Francois Tremblay avait r4guli^rement 
pay6 la rente annuelle. Suivant un r^le- 
ment de la fabrique fait en 1866, et vu le 
d^cte de leur titulaire, la fabrique, le 27 
d^cembre 1885, qui ^tait le dernier dimanche 
de I'ann^e, mit les deux bancs & la cri^ et 
adjudication. Le banc no 9 fut cri6 le pre- 
mier et adjug^ k Pascbal Gauthier, qui en 
^tait le pins haut ench^risseur ; mais 



L6andre Tremblayi fils ain6 de Fxan^ols 
Tremblay, demanda ft le retraire, et le re- 
trait lui fht accord^. Puis vint la cri^ de 
Vautre banc, savoir, du n*" 1 dans le jab^ Le 
d^endeur Alexis Girard en fiit le plus haut 
ench^risseur pour une rente annuelle de $5. 
Le demandeur David Tremblay— rsntxe fils 
de Francois Tremblay — demanda imm^ 
diatement, en presence d' Alexis Girard, da 
cur6 et du marguiller en charge, ft retraire le 
banc, et il a ofifert les $5, que la fabnqne a 
refuse. Vu que la question ^tait enobar- 
rassante, la fabrique a aussi reflis^ Taiisent 
de Girard. La fabrique ^tait bien pr^teft 
laisser faire le retrait, mais Girard s> 
opposa et prit possession du banc, et refosa 
de le remettre au demandeur. De liL, la 
pr^ente action. Le demandeur a, avec son 
action, d^pos^ $5, le montant de la rente de 
rann6e 1886, Taction ^tant prise en janvier 
1886; et 11 poursuit la fabrique et Alexis 
Girard, et demande que la Cour enjoigne ft 
la fabrique de lui donner, en la forme oxxii* 
naire, un titre de concession du banc n"" 1, 
et, ft d^ut par elle de le &ire, que le joffe- 
ment serve de tel titre, et qu'il soit enjoint 
aux d^fendeurs de le mettre en posseesicHi 
duditbanc, qu'il leur soit fait d^ense de le 
troubler dans oette possession, et il r§cUme 
$250 de dommages. 

La fabrique et Girard ont plaid6 oonjoin- 
tement une dtfense au fond en fait et nne 
exception, lis pr^tendent : 

1. Que feu Francois Tremblay n'avait pas 
de titre au banc n** 1 du jub^ ; 

2. Que, par la loi, nal paroissien ne peat 
avoir plus d'un banc, et, en cons^uenoe, que 
feu Frangois Tremblay n'avait droit qu'ft on 
seul banc ; et, s'il a eu I'autre, 9a n'a 6te que 
par tolerance, la fabrique n^ayant pu le lui 
conc^er ; 

3. Que les enfants de Francis Txemblay» 
dans tons les cas, ne pouvaient retraire qn'on 
seul des deux bancs, et que L^andre Trem- 
blay, le fils ain^, ayant d^ft letrait le n" 9, 
Pautre fils ne pouvait ensuite retraire le n* 1. 

1. Francois Tremblay avaitnUwa titre au h<mc 
n" 1 danslejubit 

Se fondant sur Tautorit^ de /otme, les 
d^fendeurs disent que ce titre doit ^tre par 
6crit. Or le cur6 de la paroisse dit que la 
fabrique — comme d'ailleurs c'est dans un 
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grand nombre de paroissea—n'a pas ooutame 
de consentir par ^crit des titres de concession 
des bancs. Mais il est pvouv^ que depais & 
peu prte vingt ans, Francis Tremblay occu- 
pait ce banc. De plus, les fabriqnes sont 
oblige detenir un registre particalier de 
tontes les concessions de bancs. Or la 
fabrique d^fenderesse tenait tel registre. M. 
le car^ Fa produit lors de sa deposition, et, 
dans oe registre,--H|ai est on ^rit en la pos- 
secsion mSme de la fabrique qni fait foi 
contie elle — Francois Tremblay y est entr^ 
comme le ooncessionnaire de oe banc poor 
£0.9.5 de rente annoelle. M. le car6 dit qne 
Frangois Tremblay, ayant toujonis fid^le- 
ment pay6 la l^nte annuelle, se trouvait jl sa 
mort le titolaire de ce banc n° 1, comme de 
celui n** 9. De plus oe banc a ^t^ cn^ comme 
ayant appartenu & feu Frangois Tremblay. 
Le fait de la concession est Evident II 
semble & la Cour que 9a serait souveraine- 
ment injuste— un d^ de justice — si elle 
refusait d'admettre queletitre de Francois 
Tremblay au banc n"* 1 est prouv^ On lit au 
Code des Curis dn juge Beaudry, p. 243 : 
'^Autajit que posnhle, oette concession doit 
"^tre constat^e par un to*it fait devant 
" notairef ou en prisence de itmoins.^ L'dcrit 
se trouve ici de la main meme de la. 
fabrique, dans ses propres archives. 

2. Franqou Tremblay pouvaU4l Hre UgcUement 
(M^emonnaire de deux bancs t 

Quand il a eu la concession du banc n** 1 
dans le jub6, il y avait d^jlk plusieurs ann^es 
que Francois Tremblay ^tait le ooncession- 
naire du n** 9. II s'est done trouv^ conoes- 
sionnaire de deux bancs. Cetait I'usage, 
dans oe temps U, pour les paroisslens de St 
Ir^n^, de pouvoir obtenir plus d'un banc, 
n 7 a une quinzaine de paroissiens & qui la 
fabrique avait concdd^, ^ chacun, deux 
bancs. Personne n'a alors protests, ni centre 
la concession du banc n^ 1 £&ite ft Francois 
Tremblay quand il en avait d^4 un autre, 
ni contre la concession de deux bancs aux 
autres. Ilestvrai qu'alois les paioissienB 
n'^taient pas aussl nombreux qu'aujourd'hui. 
n est aussi vrai que d'anciens arrets de 
r^lement faits spidalement pour certaines 
paroisses de France statuaient qu'il ne pour^ 
rait Stre concede qu'un seul banc & la mSme 
peraonne et an m^e chef de fiamille ; mais 



oes iUnets de r^lements n'avaient en vue 
que les exigences de ces paroisses. Us n'ont 
pas grande valeur l^ale sous les circons- 
tances particulidres de ce pays; et, id, c'est 
& la fabrique de • r^lementer, de temps en 
temps, suivant les exigences de sa paroisse, 
ce droit d'un paroissien de pnuvoir obtenir 
la concession de plus d'un banc. Dans les 
commencements des nouvelles paroisses--et, 
dans ce pays, des nouvelles paroisses sur- 
gissent fr^quemment — toutes susceptibles de 
prendre par la suite une population plus 
considerable, et oil, en vue de cette augmen- 
tation, on construit les eglises plus grandes, 
il est avantageux, pour les revenus de la 
fabrique et pour la paroisse, que la fabrique 
puisse conc^der plus d'un banc ft une m^me 
personne. Cost ce qui a eu lieu ft St Ir^n^e, 
comme dans un grand nombre d'autres 
paroisses. Sans doute, lorsque la population 
est devenue plus grande, la fabrique pouvait 
refuser de vendre plus d'un banc ft une 
mSme personne, ou d'en vendre un second ft 
un paroissien qui en avait d^jftun. Mais 
les concessions qu'elle avait d^jft faites, sans 
protestation de personne, etaient l^gales et 
elles etaient ft vie. Le r^glement de la 
fabrique de 1866, produit par les defendeurs, 
dit qu^ la concession des bancs est ft vie. 
De quel droit,_ la fabrique aurait-elle pu, du 
vivant de Frangois Tremblay, lui enlever 
Tun, ou Tautre, des bancs n* 1 et n* 9, qu'elle 
lui avait concede ainsi ft vie ? Est-ce que le 
contrat pouvait ainsi etre brise du consen- 
tement d'une seule des parties ? Oil est la loi 
qui rendait ce contrat nul quant au banc n** 
1? n n'est pas contre Tordie public; au 
contraire, il etait alors dans Tint^ret public. 
Et si la fabrique ne pouvait revenir contre 
ce contrat, de quel droit un paroissien pour- 
rait-il maintenant venir s'en plaindre, 
surtout apr^s vin^t ann^es de silence ? Le 
juge Beaudry, ft la p. 245 de son Code des 
Curis, reproduit cette disposition des anciens 
arrets de r^lements dans les termes sui- 
vants: "Nul paroissien ne pent avoir plus 
d'un banc au ditriment des autres paroissiens" 
et 11 ajoute : " Cette disposition est n^cessaire 
"pour conserver T^alit^ entre tons les 
" paroissiens ; oe qui ne pent cependant em- 
" p^her de oonoMer un second banc ft une 
" personne, lorsqv^aucune autre personne ne le 
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"rSdame, Cest nn juste temperament" La 
ooor est done d'avis que les deux concessions 
faites par la fabrique ^ Francois Tremblay 
etaient l^ales et qu'elles ^talent IL vie, et 
que tons les privil^es attach^ ^ la conces- 
sion d'on banc existaient ^alement et au 
mdme degr6 pour Francois Tremblay et sa 
famille sur chacun dee deux bancs n"" 1 et n° 
9,-*-ce qui nous am^e ^ consid^rer la troi- 
sidme question. 

S. Le fiU ainSt LSandre Tremblay, ayant 
retraU le rC 9, VaviiTe fiU David {le deman- 
devr) pouvait4l retrcnre lerC^lf 

Les dtfendeurs pr6tendent que non, et 
disent qu'autrement, si L^ndre Tremblay 
ett ete le seul fils, 11. aurait pu retraire les 
deux bancs, et forcer la fabrique aiiisi & 
cono^er deux bancs ^ la m^me personne. 
Oela n'est pas logiqua Admettons que les 
droonstanoes de la paroisse sont changto> 
et qu'il y a maintenant inconv^ient k 
accorder deux bancs k la m^me personne, 
alors, si LSandre Tremblay ne pent avoir 
qu'un seul banc, il pouvait en retraire un, 
car le retrait n'est rien autre chose qu'un 
achat: c'est prendre Pench^re d'un autre. 
Lgandre Tremblay est un paroiesien ayant 
droit k un banc ; David Tremblay (le de- 
mandeur) est aussi un paroissien ayant droit 
k un banc. Leur pdre avait deux bsmcs. La 
loi veut que les enfants puissent retraire les 
bancs de leur p^re. La loi ne dit pas que le 
fils ain^ seul aura droit de retraire : oe droit 
appartient ava enfants. Or le fils ain6 retrait 
le n*" 9, et il se trouve k n'avoir qu'un seul 
banc. Et s'il a droit de retraire un banc, il 
aurait pu retraire l*un, ou Tautre. II choisit 
le n*" 9. L'autre banc reste 1&. Or le second 
fils le retrait; et il n'a qu'un seul banc 

Mais oil est la loi concemant ce droit 
de retrait? Void ce que Jousse dit, p. 69 : 
*'Dans le cas de mort ou translation de 
** domicile des p^res et mdres, les enfants de- 
** meurant sur la paroisse sont pr6f(^r6s aux 
" antres paroissiens dans la jouissance du 
** banc qu'occupaient leurs p^re et m^re, en 
" continuant la nUme rente et redevance, et en 
** recompensant, d'ailleurs, la fabrique par 
" quelques denieis, du tiers au moins de ce 
" qui aura 6tA donn^ par les p^ et m^re, ou 
"telle somme qui sera arbitr^ par le 
" bureau, si le banc avait ^16 adjug^ sans 



" deniers et pour une rente seulement 

" n y a iD^me des endroits oil les enfcmtstaoi 
"pr^f^^ k Fadjudicataire du banc de leor 
"p^re et m^re, en payant une redevance 
" 4gale IL celle de la nouvelle adjudication." 
Tel etait oe qui avail lieu dans rancieD 
droit en Franee. 

Le cas s'est prgsent^ dans la soavelle 
France. Le Conseil Sup6rieur de Qa^, 
par un arr^ du 2 mai 1718, avait annd^ le 
bail que la fabrique de N. D. de Quebec avut 
accords au nomm^ Qreysac da bancdefea 
Andri Jorian, et ordonn^ ** que le banc en 
*" question sera cri^ et adjug6 au plus ofi&ant 
"et dernier ench^risseur en danncaUlapri- 
"firence aux h^ritiers du dit Joricai/* Or, le 
procureur g^6ral du roi fut scandalise de 
cet arrdt, et, en cons^uence, dans un r^oi- 
sitoire adress6 au Conseil Sup^rieur, od il 
disait *' que son ministdre Fobligeant d'^tie 
'* toujours attentif k oe qui oonoeme le bien 
" public, 11 ne pent se dispenser de faire ses 
" remontrances sur le pr^udice que causerait 
" au public Tex^cution de Parrot rendu en ce 
" conseil le 2 mai 1718, au sujet des bancs 
"dans les ^lises," il fit remaiquer que 
"les veuves, les enfants et les h^tiers, qui 
"doivent ^tre pr6f(§r6s, n'auraient plus de 
" prgfigrenoe si, au lieu d'une reconnaissance 
"modique qu'ils doivent seulement donner, 
" ils ^taient contraints de suivre le caprice 
"d'un ambitieux qui, pour avoir un banc 
"dans r^lise, le pousserait k une sonune 
" exorbitante ; que, suivant la coutnmede 
" Paris et tons les usages qui s'y obsenrent, 
''on y conserve aux veuves les bancs de 
"leurs maris, et aux enfants et h^tier? 
" oeux de leurs p^re et m^re ou parents, n^ 
" dannant une ISghre reconnaissance, parcequ'il 
"serait injuste de faire passer & des ^tran- 
" gers des bancs sous lesquels souvent les 
" maris, p^re et mdre ou parents sont en- 
" terras." Et le 7 juiUet 1721, le conseil 
" sup^rieur " ayant ^ard au dit requisitoire 
<' et sans avoir 4gard k son arr§t du 2 mai 
" 1718, a ordonn6 et ordonne qu'il Tavenir les 
" concessions de banc passeront aux veotes 
"des concessionnaires tandis qu'eUes de- 
" meureront en viduit^ ; que les concessions 
"seront renouvel6es en favour des enfants 
" des concessionnaires et sur leur rgquisition, 
"endonnant k la fabrique une r^uisition 
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"modiqae/' qai fat fix^elkdix livres pour 
Quebec, Montr^ et Ttois-Rivi^res, et & 
trois livTBS poor les paroisses des c6t^s. 
Mais le Roi de France est intervenu etil 
donna, le 9 join 1723, un r^glement "an 
" sajet de la conoessioQ des bancs dans les 
** ^glises du Canada/' qui est encore notre 
loi. Ce r^lement ordonnait qu'& Tavenir 
'* les Teuves qui leste^nt en viduit^ jouiront 
'' da bancs conc6i^ ^ leurs maris, en pay ant 
" la rente port^e par la concession qui leur 
'' en aura 6t^ faite ; qu'& regard des enfanU 
" dont les p^res et m^res seront d^c^^Si les 
'* banes conc616s k leurs dits pdres et mdres 
** seront cri^ en la mani^re ordinaire et 
*' adjug^B an plus ofifrant et dernier ench6- 
"risseur, sur Uquel ih auront cependant la 
**prifirence, en pay ant les sommes- portees 
" par la demidre enchfire." 

Ainsi, comme on le voit, ce r^lement ne 
fait pas de distinction entre le cas ot le 
d^funt n'avait qu'un banc, et le cas otl 11 en 
avait plnsieurs. H ne fait pas non plus de 
distinction entre les enfants. Comme la 
raison de cette pr^rence est fondle sur les 
souvenirs de famille attach^ au banc, elle 
doit avoir ^alement lieu pour deux bancs, 
lorsque le p^re en avait deux et qu'il y a 
plusieun fils, cbacun d'eux n'exer^ant le 
retrait que pour un seul banc. 

La cour est d'avis que le demandeur a 
6tabli son action. L' inconvenient invoqu^ 
contre la concession de deux bancs k un 
m6me i)aroissien n'existe pas, puisque 
Ldandre Tremblay et le demandeur se trou- 
vent k n'avoir, chacun, qu'un seul bana 

Comme c'est une question de droit que les 
d6fendeurs pouvaient avoir int^ret k faire 
d^ider par les tribunaux, et qu'il n'y a pas 
eu de malice, la Cour n'accordera que $10 de 
dom maces, mais tons les frais. Les d^feo- 
deurs ayant plaids conjointement, ils sont 
condamn^s comme tels. La Cour d^lare 
que son jugement 6quivaudra en faveur du 
demandeur k un titre au banc n** 1 dans le 
jub6; ordre est donn^ aux d^fendeurs d'en 
livier la possession an demandeur, et defense 
leur est faite de le troubler ensuite. 

/. & Perravlt, avocat du demandeur. 

Chs, Angers, avocat des d^endeurs. 



SUPERIOR COURT. 

Aylmhr (district of Ottawa), March 3, 1887. 

Before Wurthlk, J. 

Banqub Nationalb v. Charbttbl 

Evidence-'Promissory note signed mth 

cross. 

Held : — That a promissory note signed with/i 

cross is not a private toriting which makes 

proof between the parties, wiihout evidence 

of its execution. 
Per Curiam : — This action is founded on a 
promissory note signed with a cross in the ' 
presence of a witness, and the plaintiff has 
inscribed the cause for judgment He in- 
vokes 1223 of the C C. and 145 of the C. C. P., 
and asks for judgment, without proving the 
signature, or rather the making of the note. 
The articles referred to provide that pro- 
missory notes and other private writings are 
held to be proved when the party against 
whom they are set up does not deny his 
writing or signature, or when the heirs or 
legal/epresentatives of the party who wrote 
or signed such a document do not declare 
that they do not know his writing or sIk- 
nature. In this case, the note is not in the 
writing of the defendant and does not bear 
his signature, as the defendant's mark or 
cross does not constitute a signature which 
can be recognized or identified. For a private 
writing to fall under the purview of the 
articles above cited, it must bear the sig^. 
nature of the party against whom it is setup 
I find a passage in point in 4 Mass^ Droit 
Commercial, No. 2394 : " Mais onnepourrait 
''pas supplier k la signature de Tune des 
" parties qui ne saurait^crire, par un signe, 
" tel, par exemple, qu'une croix. Toutefois, 
'* dans cet ^tat, I'acte pourrait, du moins en 
" matidre commerciale, faire un commence- 
" ment de preuve qui devrait €tre complete 
"soit par des preemptions, soit par des 
" t^moignages verbaux.'' 

It is urged that for years it has been the 
settled jurisprudence to give effect to pro- 
missory notes signed with a cross. It is true 
that jurisprudence has acknowledged the 
validity of such a promissory note ; but it 
must not be foi^gotten that this jurisprudence 
arose when it was necessary to prove the 
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signature of the maker, and that the change 
in the law contained in the articles referred 
to, only relates to the proof of promissory notes 
and other private writings which bear the 
manual signature of the party against whom 
they are set up. The rules respecting the effect 
of a promissory note remain the same, 
whether it bear the signature of the maker 
•r is signed with a cross ; but a change in 
the rule of evidence has been made in the 
first case and not in the second. As hereto- 
fore, therefore, the signature with a cross 
must be proved. 

I therefore discharge the inscription for 
judgment, in order to allow the plaintiff to 
proceed to proot 

Inscription discharged. 

Eockon & Champagne, for plaintiff. 



SUPERIOR COURT—MONTREAL.* 

Procedure—Judgment by defauli—OpposiHm— 
Proof— Action by transferee— Signification, 
Hhld;— 1. A deposition filed in a casein 
order to obtain judgment by default, wll not 
avail to prove the plaintiff's case on his con- 
testation of the opposition to judgment made 
by defendant 

2. In an action instituted by the transferee 
of a debt without signification of the transfer, 
the service of the action is not equivalent to 
signification of the transfer where such trans- 
fer is not alleged in the declaration. McLach- 
Ian V. Baxter, Papineau, J., Dec. 20, 1886. 

Contrainte — Service of rule upon person in 
custody. 

Held :— That the service of a rule for con^ 
trainte upon a person while he is in custody 
and restrained of his liberty under a previous 
order of the court in the same cause, and not 
made by personal service between the wick- 
ets, as required by C. C. P. 70, is null and of 
no effect Lamoureiu; v. OUmour, in Review, 
Torrance, Taschereau, Gill, JJ., Nov. 30, 1886. 



Montreal, City of—SiatuU Labor Too:— 
Water rate. 
Held:— That a person who pays water 
rate in the city of Montreal, thereby contri- 

♦ To appear in Montreal Law Reports, 2 S. C. 



butes to the municipal revenue, and is ex- 
empt from the payment of statute labor tax. 
Dechene v. Foiirbaim et oi., Caron, J., Febu 18, 
1886. 

Mandamus — Board of Bevisors — FaUure to per' 
form duty within staiutabU time— Powers 

of the Court 
Held i — That the Court has power to com- 
pel the performance of a public duty by 
public officers, though the statutable time 
for performing the duty has passed ; conse- 
quently the board of revisois was ordered to 
place names on the list of municipal electors, 
after the statutable time for performing the 
duty was passed. Dechene v. Fairbaim et oL, 
In Review, Johnson. Papineau, Loranger, 
JJ., May 31, 1886. 

Montreal, City of— Board of Revisors-SUUute 
Labor Tax— Water RaU, 

Held :— That the discretion of the Board 
of Revisers extends merely to matters of 
fact, such as the verification of names and 
residences of voters, and not to matters of 
law, and if they decide a question of law, the 
Court by mandamus may interfere to prevent 
such illegal exercise of discretion. 

2. The water rate imposed in the City of 
Montreal is in the nature of a tax, and not 
the price of a commodity sold, and those who 
pay such water rate are exempt from the 
payment of the Statute labor tax, which is 
due only by those who do not otherwise con- 
tribute to the municipal revenue. Glalon et 
al, V. Fairbaim et aL, In Review, Taschereau, 
Gill, Loranger, JJ., Nov. 9, 1886. 



Pledge— Illegal sale—C. C. 14S7— Lien de <iratf 

— C, C. 1975 — Action of pledgor again^ 

transferee of pledgee. 

An obligation having been transferred 
merely by way of collateral security for a debt, 
the pledgee sold the obligation so trans&rr^, 
to the defendant, who, with knowledge of all 
the facts, collected the full amount thereof 
from the debtor. 

Held :— That the sale by the pledgee was 
a nullity under C C. 1487, and that the pled- 
gor might maintain an action against the 
defendant to recover the amount received by 
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him in excess of the debt secured by the 
pledge. 

2. Under the circumstances of the case it 
was not essential to allege that the pledgee 
had been paid the debt secured by the pledge. 
Leduc V. Girowirdt In Review, Johnson, Papi- 
neau, Loranger, JJ., May 31, 1886. 

C C 1053 — Wrongful appropriaHon ofpro' 
perty of another — lAen de dnnt 

Action by plaintiff, alleging that defen- 
dants had unlawfully sold and converted to 
their own use certain effects which the plain- 
tiff had caused to be seized in another case 
under a Kvme^gagerie, and which the guardian 
had placed temporarily in the charge of the 
present defendants ; and praying that they 
be condemned to pay the value of such effects 
to the extent of the balance due to plaintiff 
on the judgment maintaining the «ame- 
gagerie^ 

Held, not demurrable. Morris v. Miller et 
al.j In Beview, Johnson, Papineau, Jett6, J J., 
November 30, 1886. 

Slander — Criticism of conduct of member of 
Parliament — Imputation of dishonest motives, 
Hbld: — ^That while the conduct of a mem- 
ber of Parliament in his public capacity is 
subject to criticism, and an action is not 
maintainable for an imputation which arises 
fairly and legitimately out of his conduct, yet 
an imputation, unsupported by evidence, of 
dishonest motives in voting upon a question 
and of selling his influencoi is unjustifiable, 
and an action based upon such accusation 
will be maintained. Champagne v. Beau- 
cfiamp, In Beview, Johnson, Jett^, Loranger, 
JJ., November 30, 1886. 

Insaisinabiliti — Damages for permanent bodily 
injury — Chose jugSe — Interlocutory judgment 

Hhld : — 1. That an interlocutory judgment 
declaring a saisie-arrH tenante until final judg- 
ment, has not the iony^ of chose jugie between 
the parties as to the validity of the«a.9'jii(;-arr^^ 

2. That a sum of money awarded by the 
Court as indemnity for personal injuries of a 
permanent nature, partakes of the nature of 
an alimentary provision and is insaisissaUe, 
Beauvaiset aU v. Leroux & La de. des Moulins 
d, Ooton, T. JS., Papineau, J., May 31, 1881.. 



-FVaw d^une action anthieure diboutSe avec 

dSpens^Su^ension de Paction subsiquenie 

'^Exception dilatoire, 

JuQfe I—I. Que les articles 450 et 453 du C. 
P. C, qui d^clarent que toute partie pent se 
d^sister de sa demande. & la condition de 
payer les frais, et qu'elle ne pent recommen- 
cer avant d'avoir pr^alablement pay6 les 
frais encourus par la partie adverse sur la 
demande abandonn^, s'appliquent egalement 
et mSme avec plus de raison k une action 
d^bout^ qu*4 une action discontinu^e. 

2. Que dans ce cas le d^fendeur a une ex- 
ception dilatoire pour faire suspendre les pro- 
c^d^ sur la deuxi^me action jusqu'& ce que 
les frais de la premiere soient pay^s. Saur 
riol v. Lupien, Rainville, J., 31 Janvier 1880. 



RIGHTS OF PEWHOLBERS. 

The case of Misses Alice Lamoureux and 
Mary Foley, against the beadle of the church 
of N. D. de Bonsecours, for assault, was tried 
in the Police Court, Montreal, March 7, be- 
fore Mr. Dugas. It appeared that the com- 
plainants entered the church to attend the 
afternoon service, and occupied the pew of 
Mr. fierthiaume, which was then empty. 
After the service commen6ed,the lessee came 
up and ordered them out They refused to 
go, when Mr. Berthiaume, and the beadle, 
Mr. Pelletier, put them out into the vestibule 
of the church by force. They remained 
there quiet for some little time, when the 
beadle returned,and seizing Mis.s Lamoureux 
by the collar, ran her half way across the 
street, and tried to put her by force into a 
sleigh, when he was compelled to desist by 
some friends of the young lady. Bev. H. B. 
Lenoir, the curi of the church, testified that he 
had publicly, from the pulpit, on a former oc- 
casion, invited the faithful to occupy seats 
whenever tliey were not occupied by their 
owners. A large number of witnesses were 
examined on both sides, and after addresses 
by the respective counsel, the magistrate de- 
livered judgment His Honor held that the 
pews were free to strangers, but while ser- 
vices were being held they belonged to the 
proprietors. In this case, the proprietor came 
into the church after the service had com- 
menced, and had a right to occupy his own 
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pew. When the complainants refused to 
leave, he had a right to call the headle to 
have them ejected, and the beadle, who was 
a sworn special constable, was acting within 
his duties in so doing. But the evidence 
showed that the beadle had left the ladies in 
the vestibule, and once they were free from 
his hands he had no right to touch one of 
them again, so long as there was no further 
offence. The beadle's action in dragging 
Miss Lamoureux by the collar into the 
centre of the street was most unjustifiable, 
and for this offence he would be condemned 
to pay $2 fine and $8.50 costs. The -other 
case was dismissed with $4.10 costs against 
Miss Foley. 



INSOLVENT NOTICES, ETC, 

{QwAec Official Gazette, Feb. 28.) 

Judicial abandonment*, 

Connell Levin, Riofamond, Feb. 17. 
Leopold ProTenoher, distriot of Three Rivers, 
Feb. 19. 
R. Gould Sweet, trader, Montreal, Feb. 8. 

Curatore appointed* 

Re Antoine Martin.— G. Sylvain, Rimouski, curator, 
Feb. 16. 

He Jane Mayrand (Mrs. BilJy).— Kent & Turootte, 
Montreal, carator, Fe& 19. 

Be Milton Pennington.— A. W. Stevenson, Mont- 
real, curator, Feb. 22. 

Re Sanders & Pelletier.— Kent A TurxJotte,Montroal, 
curator, Feb. 22. 

Re Spenard & Bedard.— C. Desmarteau, Montreal, 
curator, Feb. 19. 

Re Arthur Toupin. — C. Desmartcau, Montreal, 
curator, Feb. 22. 

Dividend*, 

Re W. W. Morrow & Co., Robinson.— First and final 
dividend, payable March 16. A. W. Stevenson, Mont- 
real, curator. 

Re Charles Nelson, hardware merchant.— Dividend, 
at office of Seath & Daveluy, Montreal, curator. 

Separatum cm to property, 

Miriam F. Pincus vs. Marks Kutner, trader, Mont- 
real, Feb. 14. 

Com. m uHtioner, 

H. p. Brooklesby, solicitor, London, E.C. to be com- 
missioner for affidavits, under C. C. P. 30. 

(Quebec Official Oazette, March 5.) 
Judicial abandonment*. 
Louis Cousineau, Montreal, Feb. 28. 
James B. McKinnon. Montreal, Feb. 19. 



Owrator appointed. 
Re Thomas Lee, Beauhamois.- A. MoKay, Hcmt 

real, curator. Feb. 24. 

Dividend*, 

Re Damien Chaput, St Hyaointhe.— Dividend, pay- 
able March 26. Kent A Turcotte, Montreal, onrator. 

Re A. T. Constantin & Co.— First dividend, paymble 
March 18. H. A. Bedard, Quebec, curator. 

Re Fortin A Frdre, Three Rivers.— Dividend pay- 
able March 26. Kent A Turcotte, Montreal, oorator. 

Re Auguste Grundler.— First and final dividend, pay- 
able March 26. Kent k Turootte, Montreal, enmtor. 

Re M- Kutner.— Dividend, payable Manah 26w Kent 
& Turcotte, Montreal, curator. 

Re F. N. Marehand.— Dividend, payable Maxeh 26. 
Kent & Turcotte, Montreal, curator. 

Re Cyrille Mongeon, Sorel.- First dividend, payable 
March 26. Kent k Turcotte, Montreal, curator. 

Re P. Neveu, St Augustin.— Fliat dividend, pay- 
able March 26. Kent k Tuxx»tte, Montreai, eunUor. 

Separation a* to property, 

Rosetta Harris vs. Bamett Lauranee, trader, Mont- 
real, Feb. 28. 

Marguerite Laurin vs, Slie Gauthier, eontraetor, 
Montreal, Oct. 29.1886. 

Canada Oazttte, Mareh 5. 
The Hon. Sir Alex. Campbell, K. C. M. O., to be 
Lieutenant-Governor of the f^vinoe of Ontario. 
Parliament summoned for April 18L 



GENERAL NOTES, 



The Hon. Justice Baby, judge of the Court of Qaeen*? 
Bench, ex-M.P. and ex-Federal minister, has received 
the diploma as Knight first olass, fTowf iVvfacteio- of 
the National Order of the ''Soci^t^ Bumanitaire dem 
Cfieraliere-Sauveteur* de* Alpe* Mtu itime*,'* of Niee, 
at the instance of Commandant Migor Hnguet>Latoiir, 
general delegate of the order in Canada. The olveets 
of the society are to give help in all cases of poblie 
calamity, epidemics, railway accidents, etc. ; to exer- 
cise benevolence ; to encourage men to do good aotioBS 
by the publicity given to such; to distribute goU 
medals, etc., etc, to persons who by acts of ooara«ce 
or devotion, or by their publications, have rendered 
services to humanity. Amongst the knights, Anrf** 
Pmtecteur*, we see the names of the fimperar of 
Braxil, Marshal MacMahon. Duchess of Majrenta, 



Duchess of Urach- Wortembeig, Prinoe of Monaco. 
Duke of Aosti, Duke of Oporto, King of Siam, Prinoe 
and Princess of Lusignan. King and Queen of Sand- 
wich Islands, King of Cambodia, Khedive of Bnrpc, 
Prince Sourindro Mohum Tagore, Ferdinand de Xes- 
seps, Summed the Grand Franous, Commander John 
Meyer (surnamed the Petit Manteau Bleu dTtatie). 
Imperial Prince Zil and Sultan Maasoud Minaa, 
Duchess of Bragance, etc— (rozettc. 

At the opening of the Criminal assises at Toronto, 
Mr. Justice Rose, in his address to the grand jury, 
said a matter which he thought the jurors should con- 
sider was the employment of persons who reeort to 
the jails to pass the winter. He thought theol^ieet- 
lon to employment of prisoners made by the labor- 
ing clasnes was most absurd— one that too mnehat> 
tent ion was given to by politicians, owing to the im- 
portance of their votes. The grand jury of Wentwoith 
had recommended that prisoners be kept hard at 
work, and that« he believed, was quite right, as it 
would make their sojourn in jail lesa pleaaant. 
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Mr. Jufltice Baby, in addressing the Grand 
Jury, at the opening of the March Term, 
made the following reference to the removal 
of an honoured colleague. His Honour said : 
" Before going any further, it is my painful 
duty to inform you of the melancholy death 
of the eminent judge who, during the last 
term, presided over this court and addressed 
you from this very place in that clear, prac- 
tical and fearless manner which always char- 
acterized his sayings and carried such weight 
with you. In the prime of life and full pos- 
session of his intellectual faculties, which 
were of a very high order, he might have 
still rendered great service to the country in 
general, and his colleagues in particular, but 
Divine Providence, in the wisdom of His de- 
cree, has ordained it otherwise, and we have 
now only to submit, and deplore a death so 
unexpected. After having gone through a 
brilliant career at the Bar, Judge Ramsay 
was an ornament to the Bench for nearly fif- 
teen years, and his virtues, as well as his 
legal lore, were admitted by all. But it was 
in this court principally that came out more 
forcibly his firmness of (character, his moral 
rectitude and his profound knowledge of the 
law, the whole tempered, however, with that 
clemency and that commiseration which dis- 
tinguish the superior mind. Society has 
lost one of its most useful and devoted mem- 
bers ; and, while we all regret him, his 
memory will live long among us, no doubt, 
as that of having been an enlightened, Indus- 
trious and conscientious magistrate.'' 



The case of King v. Henkie, decided recentr 
ly by the Supreme Court of Alabama, is a 
case of novelty and interest. The action 
was by the personal representatives of a 
deceased person, under an Act similar to 
Lord CampbelFs Act, against a saloon keeper 
who sold liquor to a man helplessly drunk, 
who, after swallowing the stuff, expired 
almost instantaneously. The Supreme Court 



held that the action could not be maintained, 
that the drinking of the liquor, which was 
the act of the deceased, was the proximate 
catise of his death, and that the act of the 
defendant, in selling or giving the liquor, 
was only the remote cause, and that fact pro- 
tected him from liability. The court said : — 
" The only wrongful act imputed to the defend- 
ants was the selling, or giving, as the case 
may be, of intoxicating liquors to the de- 
ceased while he was in a stupidly drunken 
condition, knowing that he was a man of 
intemperate habits. It is not shown that 
the defendants used any duress, deception, 
or arts of persuasion to induce the drinking 
of the liquor. The act, however, as we have 
said, was a statutory misdemeanor. But 
this was only the remote, not the proximate 
or intermediate cause of the dt^ath of plain- 
tiff's intestate. The rule is fully settled to 
be that, * if an injury has resulted in conse- 
quence of a certain wrongful act or omission, 
but only through or by means of some inter- 
vening cause, from which last cause the in- 
jury followed as a direct and immediate 
consequence, the law will refer the damage 
to the last or proximate cause, and refuse to 
trace it to that which was more remote.' 
Cooley on Torts, 68-69 ; 1 Addison on Torts, 
12-13 ; §8 10-11." 

CUSHINO'S NOTARIAL FORMS. 

Cuihing'B Notarial Form Book, mth a Treatise 
or Historical Outline of the Notarial Profession. 
Montreal, A. Periard, publisher. 

This is a work of considerable importance, 
prepared by an experienced member of the 
notarial profession, Mr. Charles Cushing, 
B.C.L. The author states that one of the 
reasons which led him to compile this book 
is that no work on the notarial profession 
has been written in English. The Forms are 
given in alphabetical order, and extend over 
260 quarto pages. The usefulness of such a 
work needs no comment, and we presume 
that at least all notaries who have occasion 
to pass deeds in the English language will 
find it indispensable. It is also of interest 
to the members of the legal profession. The 
book is well printed on excellent paper, and 
neatly bound. 
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COURT OF REVIEW. 

QuBBBc, May 31, 1886. 
Coram Stuabt, Ch- J., Casault, J., Gabon, J. 
Costs on congi difaut — Distraction in favor of 

attorney, 

Hsld: — ^Confirming the judgment of the Court 

bdow, Anoxbs, J., Beauoe,) Hiat costs, 

on a cong^ de d^aut, auwrded, by vKiy of 

distraction to the attorney , are exclusively 

due and payaUe to him; and, therefore, 

that, in another suit brought by the same 

plaintiff against the same defendant, for an 

amount including the amount of the first 

demand, the defendant cannot set up, as a 

ground of temporary exception, the pre- 

cedent non-payment of such coHs to Vie de- 

fendant. 

The judgment is as follows : — 

" Consid^rant que les frais obtenus sur le 

cong^ de d^aut d'une action pour la' somme 

de $1^.62, qui forme partie de la pi^sente 

demande, ont et6 distraits en faveur de S^ 

vdre Th^berge, ^cuier, procureur, et n'appar- 

tiennent pas au d^fendeur, qui ne pent les 

r^lamer, — rejette rezception temporaire du 

d^endeuravec d^pens." 

Judgment confirmed. 
Morrisset & de St, George for the plaintiff. 
Sit^e ThSberge for the defendant 
(J. o'f.) 



SUPERIOR COURT. 
Aylmkb, (district of Ottawa), Feb. 24, 1887. 

Before Wuktblb, J. 
DuMAis, Petitioner, v. Fobtin, Respondent 
Hull, City of— Election of Alderman — Contesta- 
tion — Security for costs — BaU bond, 
Hbld : — 1. That the contestation of the election 
* of an alderman of the City of Hull is a 
matter which depends on and belongs to the 
Superior Court. 
2. That the bail-bond for security of the costs of 
the contestation of an election under the 
charter of the City of Hull and under the 
municipal code, need not contain the descrip- 
tion of the real estate of the sureties. 
Per Curiam.— The petitioner contests the 
election, on the 18th January last, (1887,) of 
the respondent as an alderman of the City of 
HuIL 



Before presenting his petition, the petitioner 
gave security for costs before the Prothono- 
tary, as required by the 37th section of the 
charter ; but although the surety justified his 
sufficiency on oath, the bond does not con- 
tain the description of his real estate. The 
petition is addressed to the Judge of the So- 
perior Court, residing in the District of 
Ottawa ; but the bond specifies that the se- 
curity given is for the costs which may be 
awarded by the Superior Court 

On the presentation of the petition, the res- 
pondent filed an exception to the form, which 
he styled " preliminary objections," alleging 
the irregularity and insufficiency of the se- 
curity for costs, for the two reasons just men- 
tioned, and the consequent nullity c^ the 
proceedings. 

Now, as to the first objection. 

The charter provides, in section 35, that the 
contestation of the election of an alderman 
shall be decided by a judge of the Superior 
Court, sitting in the District of Ottawa, in 
term or in vacation, and section 37, in speak- 
ing of the procedure, says that a notice 
stating the day on which the petiticHi will be 
presented to the court, must be served on the 
respondent eight clear days before it is so 
presented to the court Whether the judge 
acts in term or in vacation, he constitutes 
the Court for the trial of the contestation ; 
and that court is the Superior Court, of which 
the bond entered into as security for the costs 
and the other proceedings in the contesta- 
tion are records. There is therefore no irre- 
gularity in the bond, when it states that it is 
entered into as security for the costs which 
may be awarded by the Superior Court on 
the contestation of the election. 

Then as to the other objection. 

Section 237 of the charter enacts that the 
municipal code shall apply on all subjects 
not provided for. The nature of the security 
to be given for the costs oIl the contestation 
of an election is not mentioned in the charter, 
and therefore the provisions of article 353 of 
the municipal code apply: "The sureties 
" must be owners of real estate to the valae 
" of $200, over and above any incumbrances 
" there may be on such property. Onesuret)' 
'' suffices, provided he is an owner of real 
" estate to the required value." Xn oonnec- 
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tion with this article it was decided by Mr. 
Justice Mackay and again by Mr. Justice 
Sicotte, in 1872, that it was not necessary to 
describe the real estate of the sureties, or 
even of a single surety, in the bond. (2 
Revne Critique, pi 235, and 16 L. C. J. p. 255.) 

These precedents are sufficient ; and the 
reasons on which they are founded seem 
clear. A bail-bond creates an obligation on 
the part of the sureties towards the respon- 
dent, and being judicially entered into, carries 
hypothec on any real estate belonging to the 
sureties which may be described in a notice 
duly roistered with or subsequently to the 
bail-bond. It is therefore only necessary to 
describe the real estate of the sureties in the 
bail-bond when the law specifically requires 
it — It is not required in the case of the con- 
testation of an election under the municipal 
code or under the charter of the City of Hull; 
and the omission of the description of the 
real estate of the surety in the bail-bond in 
the present case is therefore not a cause of 
nullity nor even an irregularity. 

When, however, a surety is objected to, he 
is required to give a description of his real 
estate, and to establish his title and its hypo- 
thecary status and value. If the respondent 
could not contest the form of the bail-bond 
because it did not contain such description, 
he could, on the presentation of the petition, 
contest the qualification of the surety. As 
the exception in this case implied an objec- 
tion to the qualification of the surety, I 
ordered him to give a description of his real 
estate and to show his title and its hypothe- 
cary status and value ; and he has done so 
to my satisfaction. 

I therefore overrule the preliminary objec- 
tions. 

The judgment was recorded as follows : — 

" The Court, having heard the parties by 
their counsel on the preliminary objections 
raised by the respondent, having taken the 
declaration of the surety Damien Richer and 
examined the deeds and certificates pro- 
duced by him under and in obedience to the 
interlocutory judgment of the 18th day of 
February instant, having examined the re- 
cord and having dehberated ; 

" Considering that all the proceedings in 
the contestation of the election of an alder- 



man of the City of Hull, whether had before 
the judge in vacation or before the judge in 
term, form part of the records of the Supe- 
rior Court, and that the contestation of such 
election is therefore a matter which depends 
on and belongs to the Superior Court ; 

" Considering that it is not necessary that 
the bond entered into for security for costs 
should contain a description of the real 
estate on which a single surety justifies his 
sufficiency, and that the bond, without such 
description, is obligatory, and carries hypo- 
thec on any real estate of the surety which 
may be described in a notice duly filed and 
registered, but that the respondent may con- 
test the qualification and the sufficiency of 
the surety, and that in such case, the surety 
is required to give in a declaration of his real 
estate, together with his titles thereto ; 

** Seeing that the surety in this cause has, 
in comphance with the interlocutory judg- 
ment above mentioned, given a description 
of his real estate, and has produced his titles 
thereto, a certificate of its hypothecary status 
and a certificate showing its value according 
to the municipal valuation ; 

'• Seeing that the documents so produced 
have established the qualification and the 
sufficiency of the surety ; 

" Doth overrule and dismiss the prelimi- 
nary objections raised by the respondent, 
with costs." 

Bochon dc Champagne^ for petitioner. 

/. 3f. McDougaUf for respondent 



SUPERIOR COURT. 
Shhrbrooke, February 24, 1887. 
Coram Brooks, J. 
Ex parte Hbnderson et aLi Petitioners for 
Probate of WiU. 
WiU-'Signature of Witnesses. 
Held :—That when witnesses^ called to attest the 
execution of a mU, have not signed the same 
in the presence of the testatriXy at the time of 
the alleged execution, probate wiU he refused* 
Per Curiam: — ^The petitioners represent 
that on the 18th January last, the late 
Emma Maud Webb (widow of the late Wil- 
liam Gordon Mack), who subsequently died 
on the 4th February, 1887, made and executed 
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her last will and testament in writing, nam- 
ing petitioners ber executors. The executors 
produce afladavits of the Rev. H. Roe and A. 
C. Scarth as to its execution and ask for pro- 
bate: The Rev. H. Roe testifies that he 
wrote the paper produced as the last will of 
Mrs. Ma(^, at her request, in her presence 
and at her dictation as had for her last will 
and testament That in his presence and 
that of the Rev. Mr. Scarth, she declared 
said paper to be her last will and testament, 
and attempted to sign the same, making her 
mark the capital '^ £ " at the bottom of the 
will That the signatures * * Henry Roe '' and 
*' A. Campbell Scarth " as attesting witnesses, 
are, respectively, in their handwriting. That 
they did not then sign the will as attesting 
witnesses, owing solely to the impression 
that the failure of Mrs. Mack to write her 
signature in full rendered it null, and that it 
was on being informed that this was not 
necessary that they afterwards signed it 
That the cause of her not completing her 
signature was not any change of intention 
with regard to the disposition of her pro- 
perty, but from physical weakness. 

The sole question that comes up for me to 
consider, on the present application, is this : 
Have the requisite formalities been com- 
plied with to authorize the granting of pro- 
bate prayed for in the said petition ? It is 
well tliat the attention of the public, both 
lay and clerical, should be called to this 
point, and it is perhaps more necessary that 
clergymen should understand the rules of 
law affecting the making of wills under the 
English form, as, from their profession, they 
are often required to attead at the bedside of 
the dying, and are called upon to assist them 
in making final disposition of their property , 
when it is impossible to obtain professional 
assistance. 

Prior to the Civil Code coming into force, 
1st August, 1866, with regard to wills made 
in the English form, the rules applicable in 
England in 1774 prevailed, which required 
three witnesses, who, however, need not all 
have been present or signed at the same 
time, but must have signed at the request of 
the testator. They must have been subjects 
of Her Majesty and competent to give evi- 
dence, and there were certain disqualifica- 



tions from interest, which it is now mmeoes- 
sary to refer to, but which, as they now 
exist, are defined in the Civil Code, Art SSS: 
*' In wills in the last mentioned form (see the 
English form), legacies made to any of the 
witnesses, or to the husband of any snch 
witness (in the first degree) are void, bat do 
not annul the other provisions of the wilL" 
The Codifiers reported desirable changes in 
the law (which were adopted), in order to 
make our law conform to the then recent 
legislation in England. This was done and 
we have our Code Article 851, which enacts 
that wills made in the form derived from the 
laws of England (whether they aflfoct move- 
able or immoveable property), mnst be in 
writing and signed at the end with the sig- 
nature or mark of the testator, made by 
himself or another person for him, in his 
presence and under his express direction, 
(which signature is then or subseqaeatly 
acknowledged by the testator as having been 
subscribed by him to his will then pro- 
duced, in presence of at least two competent 
witnesses together, who attest and si^ 
the will immediately, in presence of the 
testator and at his request)'' ; and Article S55 
CC. declares that the formalities must be ob- 
served on pain of nullity. The same is de- 
clared by the Code Napol6on, Art 1001. 
For an interesting case see Mignavlt v. Malo, 
(14 L.C.J. 141, and 16 L-CJ. 288), which went 
through all our courts and was finally re- 
ferred to the Privy (Council. Their Lordabips 
discussed the whole question as to the law 
then afiecting wills made in English form 
and the law relating tb the probate of wiUs. 
The recent legislation referred to by the 
Codifiers of Ontario consisted of Imperial 
Statutes of Will 4 & 1 Via Cap. 26 which, 
amongst other things, enact: "And be 
it further enacted tliat no will shall be 
valid, unless it be in writing and executed io 
manner thereinafter mentioned (that is to 
say), it shall be signed at the foot or end 
thereof by the testator or by some oth« 
person in his presence and by his direction; 
and such signature shall be made or 
acknowledged by the testator in the pre- 
sence of two or more witnesses present at 
the same time ; and such witnesses ehall 
attest and shall subscribe the will in the 



THE LEGAL NEWS. 



93 



presence of the testator, bat no form of 
attestation shall be necessary." Parsons, on 
Wills, says : ^ The signature to a will must be 
made or acknowledged in the presence of 
two or more witnesses present at the same 
time, and such witnesses shall attest and 
subscribe the will in the presence of the tes- 
tator.'* 

Again, be says : " The witnesses must sub- 
scribe their names in the presence of the 
testator and in each others' presence and by 
the direction of the testator, which direction 
it is presumed may be considered complied 
with if the will is strictly otherwise executed 
according to the statute." 

It is advisable, however, in all cases, for 
the testator to expressly request the witnesses 
to subscribe their names as witnesses. The 
paper writing purporting to be the will must 
be duly executed as the will of such person. 
Thus when verbal instructions for a will were 
obtained from F. T., who was dying, by the 
personal suggestion and importunity of M. T. 
who directly afterwards wrote out the will 
and procured its execution, F. T. never spoke 
after the execution, but the evidence proved 
a certain d^ree of capacity at the time of 
execution, M. T. and her near relatives took 
a laiige benefit under the will, and it was at- 
tested in the same room in which the de- 
ceased was. M. T. deposed that the deceased 
could see the witnesses sign their names; 
the witnesses deposed that she could not It 
was held that the paper for which instruc- 
tions had been obtained was not entitled to 
probate, and that the balance of evidence 
showed that it was not duly executed as a 
wilL In Stephen's commentary, we find 
the rale laiddowut that the will must be sub- 
scribed by witnesses in the presence of the 
testator. It was adjudged also that though 
the witnesses must all see the testator sign, 
or, at least, acknowledge the signing, yet they 
might see him do eo at dififerent times, though 
they must all subscribe their names in his 
presence, Ie9t by any pomhility they shtndd 
mistake the ingirument. Our law is now plain, 
so plain that those who run may read, and 
it should be a part of every liberal educa- 
tion to tea(^h so much at least of the pro< 
visiona of law as would enable even those 
who are not supposed to be learned in the 



law to know what course to adopt under 
circumstances like these under which the 
so-called will was made. It is unfortunate 
that what were undoubtedly the last wishes 
of the deceased as to the disposition of her 
property cannot be carried out, owing to the 
want of formalities attending the execution 
of the same iCnd which are prescribed by 
positive law. It would never do to allow the 
attestation of execution of wills by persons 
who perhaps, years after, might come up and 
say that they saw the signature or mark set 
to a document alleged to be a last will and 
testament subscribed by the testator, but 
w^ere not requested by the testator to sign 
the same as attesting witnesses and were 
not legal attesting witnesses. 
^ I canno% under the circumstances, grant 
probate of this will. 



CIRCUIT COURT. 

Aylmbr (diet of Ottawa), March 6, 1887. 

(In Chambers.) 

Before Wurtelb, J. 

McCleli^and v. FooKS, & Major et vity Op- 

posants. 
Venditioni Exponas— Opposition— -C, C. P- 664 

— Third party, 
Hbld : — An opposition to withdraWf to a writ 
of Venditioni Exponas founded on a right 
of ownership f may be made by a third party i 
notmthstanding the previous opposition of 
another third party. 
A seizure of moveables in the possession 
of the defendant was made on Ihe 19th June, 
1886, and on the 28th day of the same month, 
his wife, Amelia Locke, stopped the execu- 
tion by an opposition to withdraw, by which 
she claimed all the property seized. The 
opposition was discontinued on the 24th 
February, 1887, and a writ of Venditioni 
Exponas was issued the next day. 

Maria Major made an opposition to with- 
draw on the 4th March, 1887, claiming all 
the moveables seized as her property, and 
gave notice for the 6th of an application to 
the judge for an order to stay proceedings on 
the writ of Venditioni Exponas, On the pre- 
sentation of the application, the plaintiff con- 
tended that the cause or ground of opposition 
was anterior to the date of the filing of tlie 
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previous opposition, and that as all the 
publications npon the first writ had been 
made, the execution of the writ of Venditioni 
Exponas could not, according to article 664 
C. C. P., be stopped by the opposition. 

Pjeb Judicem.— The female oppoaant first 
claimed the moveables under seizure by an 
attachment in revendicatiob, and on the 
24th February last (1887), her action was 
dismissed and she was told that her proper 
recourse was an opposition to withdraw ; 
now it is pretended that her opposition is too 
late. If the law refused her all recourse, there 
would be a denial of justice in her case. 

The article of the Code of Civil Procedure 
invoked against the allowance of the opposi- 
tion, ordains that when all the publications 
upon the first writ have been* made, the 
execution of a writ of Venditioni Exponas can 
be stopped by opposition only for reasons 
subsequent to the proceedings by which the 
sale was stopped in the first instance. 

The article in question replaces paragraph 
2 of Section 15 of chapter 85 of the Consoli- 
dated Statutes of Lower Canada. This para- 
graph enacted that the Sheriff should not 
receive any opposition, and suspend his pro- 
ceedings on a writ of Venditioni Exponas ; 
but jurisprudence allowed an opposition to be 
filed, and provided for a suspension of the 
execution upon the order of the Court or of a 
judge. The article contains this provision, 
but adds that the opposition must be "for 
" reasons subsequent to the proceedings by 
" which the sale was stopped in the first 
** instance." Does this mean that a party 
who has a right of ownership in the property 
seized, and who had not previously inter- 
vened, loses his right to revendicate his pro- 
perty by opposition, because the sale had 
been stopped by the unfounded opposition of 
another person ? 

I find no reported case in point, and I am 
therefore left to my own judgment. 

It would seem that the addition made to 
the article was intended to remedy the abuse 
of retarding a sale under execution, by the 
judgment debtor setting up an informality 
in a proceeding anterior to the proceeding 
attacked in the first instance for an alleged 
irregularity or nullity, or by the same third 
party making repeated opposiitons. A third 



party who has made an opposition to a sei- 
zure cannot^ in my view, according to the 
article, make another opposition founded on 
facts anterior to those allied in his first 
opposition ; but I am of opinion that thb 
rule <loes not apply to another third party. 
If such were the case, a person having a law- 
ful claim to property seized, but only becom- 
ing aware of the seizure after the issue of a 
writ of VendiHoni Exponas, would be deprived 
of the recourse necessary for the exeircise of 
his rights ; and this cannot be the intention 
of the law. 

Of course, in all such cases, the judge must 
be satisfied, before he grants his order, that 
the opposant has, at first view, a good cause 
of opposition. 

In the present instance, the female oppo- 
sant appears at first view to have gCM>i 
ground for her claim ; and I therefore >p-ant 
the order to stay proceedings. 

Opposition allowed. 

K A. Bdcourt, for opposants. 

Benry Aylen, for plaintiffl 



ENCROACHMENTS ON THE RIGHTS 
OF UNIVERSITIES. 

In the annual report of McGill University, 
the following passage occurs : — ** We regi«t to 
say that further encroachments on the rights 
of the universities on the part of the councils 
of the Bar and of the medical profession are 
contemplated, which may be injurious to the 
true interests of professional education. 
These relate to the privileges heretofore en- 
joyed by graduates as well as to the examin- 
ations for entrance to study. 

" Several educational fallacies underlie the^ 
encroachments- One is, that examinatioi^ 
alone can raise the standard of education, 
whereas this can be done only by weU> 
equipped teaching bodies, such as those fai* 
nished by the universities. Another is, 
that extra-academical examiners should be 
employed, whereas experience shows that 
only those who, by continuous teaching, aie 
induced to keep up their reading and knowl- 
edge, can be suitable examiners to miitTi ta^v 
and advance the standard of education. A 
third is, that the multiplication of lectures is 
the best method to raise the standard of edu- 
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cation, whereas it has been proved by ex- 
perience that this can best be done by the 
employment of skilled and eminent profes- 
sors, by the cultivation of habits of independ- 
ent study and by the extension of practical 
work. It is lamentable that these and 
similar fallacies, exploded in the most ad- 
vanced educational countries, should ap- 
pear to influence men whom we are bound 
to believe actuated by the wish to raise the 
standard of education, and not by that spirit 
of local and race jealousy and professional 
exclusiveness sometimes attributed to them. 
In any case, it is time that an active and 
earnest movement should be made to arrest 
the evils arising from this cause. A com- 
mittee of this corporation has been appointed 
to consider the matter and to confer with 
other bodies on the subject. 

" In so far as the province of Quebec is con- 
cerned, it is beUeved that the disabilities 
thus inflicted on the graduates of the Protest- 
ant universities are contrary to the spirit of 
that provision of the law of Confederation 
which guarantees to the English and Protest- 
ant minority of this province the educational 
privileges which it possessed before Con- 
federation, and that such action is not with- 
in the power of the local Legislature. It has 
been proposed to test this question by sub- 
mitting a case to counsel, should our present 
appeals to the local Government and Legis- 
lature be unavailing.'' 

'a cause CELilBRE IN RUSSIA, 

La justice criminelle russe vient de juger 
une afOftire de duel qui a soulev^ une vive 
Amotion dans Taiistocratie de ce pays. 

II s'agit du duel tK^gique qui mit en pr^ 
senoe, le 20 avril dernier, le fils du g^^ral 
Lazareff, levainqueur de Elars pendant la 
campagne de 1377, et le capitaine Panioutine, 
des hussards de la garde de Tempereur. 

Pendant T^t^ de 1885, lors d'un s^jour aux 
eaux de Kislovodsk, c^lebre station baln4- 
aire du Caucase, ft^quent^e par le htgh-life 
russe, le capitaine Theodore Panioutine se 
lia intimement avec la familie Lazarefl, k la- 
quelle est alli^ le gdn^ral G^mardgidz^, com- 
mandant du 2e corps d'arm^ caucasien. Le 
jeune officier devint ^perdument ^pris de 
Taindo dee demoiselles Laaareff, Nina. 



— C*est la seconde fois, lui disait-il, dans 
Pabandon de leurs causeries, que je rencon- 
tre une personne qui ait produit autant d'im- 
pression sur moi. J'ai connu autrefois une 
femme que j'ai aim^, la princesse O...; 
mais maintenant je Tai compldtement ou- 
bli^. 

A la fin de la saison, M. Panioutine formula 
sa demande en manage. 

Mile. Nina Lazareff Taccueillit favorable- 
ment; mais exprima ft M. Panioutine le 
d^ir qu'il obtint le oonsentement de ses pa- 
rents ft lui. 

On repartit pour Saint-P^tersbourg, oii le 
bruit des fian^ailles avait pr^cM4 Mile. La- 
zareff, qui fut felicit^e de toutes parts. Ce- 
pendant la jeune fiUe ne recevait aucune nou- 
velle des parents du capitaine Panioutine. 
Elle lui 4crivit, elle finit par lui t^l^aphier 
pour lui demander le motif d'un pareil si- 
lence. Enfin, la r^ponse arriva. 

" A mon aveu, 6crivait M. Panioutine, ma 
m^ s'est evanouie I Mon sort ^tait d^cid^ 
depuis longtemps. Je devais Sponsor la prin- 
cesse ...., dont je vous ai parl^ au Cau- 
case. Je vous ai compromise par mes assi- 
duit6s ; mon excuse est dans mon grand 
amour. Soyez siire que vous serez toujours 
le meilleur souvenir de ma vie ! " 

MUe Lazareff r6pondit : 

'* Au moment de lier ma vie ft un homme 
sans caractdre, je suis trop heureuse d'etre 
avertie ft temps ; je vous laisse votre U- 
berte ! " 

Cette correspondance avait ^t^ tenue se- 
crete. Mais quelques jours plus tard, on 
apprenait le mariage du capitaine Panioutine 
avec la princesse 0. . . 

Lorsque les fr^res de Mile Lazareff apprirent 
ce denouement impr^vu, il fut oonvenu que 
le cadet, Pierre, irait provoquer le capitaine 
dans ses terres. Mais celui-ci ^tait parti su- 
bitement pour SaintrP^tersbourg oii le grand- 
due Nicolas Tavait appel6 par d^peche, pour 
lui demander des explications. 

M. Pierre Lazareff 6crivait alors une lettre 
de provocation ft M, Panioutine. Ce fut Mme 
Panioutine m^re qui r^pondit : elle avait in- 
tercepts le cartel, son fils venait d'Spouser la 
princesse — dans la propriSte de laquelle 
les deux 6poux passaient leur lune de miel. 
Mais il fallait bien aboutir, et les ennemis 
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finirent par se rencontrer. Le duel fut d^- 
cid^. 

Les t^moins ne tombdrent pas imm^diate- 
ment d'accord sur le lieu de la rencontre. 
Enfin, apr^ bien des pourparlers, il fut d^- 
cid6 qu'elle aurait lieu H Tsarsko^-S^lo, H en- 
viron vingt verstes de Saint-P^tersbourg. 

RendesB-vous fut pris le 20 avril, ft six 
heures du soir, dans une foret qui borde la 
cbauss^e. L'arme choisie ^tait le pistolet 
avec ^change d'uiie balle chacun ft vingt-cinq 
pas et faculty de s'avanoer jusqu'ft quinze pas. 
Dans le cas oH les pistolets viendraient ft 
rater, ils seraient imm^iatement recharges. 
Tout devait ^tre fini en trois minutes> 

Sur le terrain, M. Lazareff fit deux pas en 
avant et tira, mais son pistolet rata, pendant 
que la balle de M. Panioutine lui efileurait 
Toreille. Selon les conditions du combat, le 
pistolet de M. Lazareff fut recharge ; ce der- 
nier fit quatre pas en avant et tira de nou- 
veau ; le capitaine Panioutine tomba, atteint 
mortellement au flanc droit. II succomba le 
surlendemain. 

L'afl*aire fut imm^diatement rapports a 
Tempereur, et M. Lazareff vient d'etre jug^ 
dans les termes de la loi russe qui dit : 

" Si ToflTens^ est tu6, Poffenseur s^ra puni 
de six ans et buit mois de prison ; si I'ofien- 
seur est tu6, 1'offens^ sera puni de deux ans 
et six mois de la meme peine/' 

A Taudience, le procureur imperial s'eat 
attach^ ft ^tablir que M. Lazareff ^tait I'offen- 
seur et que le duel avait ^t^ r^gl^ dans les 
conditions les plus dangereuses. 

II a demand^, en consequence, Papplication 
du maximum de la peine, six ans et huit 
mois de prison. 

Me. Gu^rard, un des maltres du barreau 
russe, a pr^v^^ent^ une defense ^loquente de 
M. Lazareff. 

L*accus6 a ^t^ condamn^ ft deux ans et six 
mois de forteresse. — Gaz. du Palais- 



INSOLVENT NOTICES, ETC. 
Qxtebec Official Gazette, March 12. 
Judicial Abandonments, 
Jamea Cullons, grocer, Montreal, March 7. 
Henry Kearney, grocer, Montreal, March 8. 
Louis Lambert, threshing machine manufactarer, 
Louiseville, March 2. 

Telesphoro Monpas, trader* St. Pierrc-les-Becquete, 
March 3. 



Ouraiora aRpoMl«c/. 

Re Louis Gousinean. ~G. DMrnarteaa. lioatre&l, 
curator, March 8. 

He Dame Exilda Bougie (Mrs. D. Leonaid).— Keot k 
Turcotte, Montreal, curator, March 8. 

lie Mary Rodger.— J. MoD. Hains, Montreal, cur- 
ator, March 8. 

Be Connel Levin.— W. A. Caldwell. Montreal, cur- 
ator, March 8. 

JHvidendt. 

Re Thomas Lang, district of Ottawa.— Dividead. "W. 
A. Caldwell, Montreal, curator. 

Re Octave Painchaud et al.— First and final diridend, 
.Tames Shearer, Montreal, curator. 

Re Sharpe k McKinnon. —Dividend, D. L. HcDoo- 
gali and David Scath. Montreal, curators. 

Re G.K. Taber.— Dividend, W. A. Caldwell, Mont- 
real, curator- 

Re Vaillancourt k Laberge.— Firet and final diri- 
dend. payable March 20, U. A. Bedazd, Qo^^ec. 
ottrator. 

SejHiration om to properli^. 

Marie Louise Odile Abran vs. Mo^se Manoa. mn- 
ohant, Three Rivers, March 9. 

Mario Lconie Beauohemin vs. David Poisson, farmer, 
Gentilly, March3. 

Marie Rose Anna Monast vs. Wilfrid Lomonde, car- 
riage-maker, St. Mathias. March 9, 



APPOINTMENTS, 

Joseph Gabriel Pelletierand Z^phirin Perrault. joint 
prothonotary of the Superior Court. Clerk of the Crown 
and Clerk of the Peace, district of Kamouraska. 

Denis Barry and Alexandre Eudore Poirier, advo- 
cates, joint fire commissioner, Montreal. 



GENERAL NOTES, 

Thk council of the Incorporated Law Society 
(liOndon) have under consideration the ooul^ to be 
adopted in celebrating the fiftieth year of the Qaeen'e 
reign. It has been resolved that there shall be a 
dinner, and that the dinner shall be followed by a 
ball. The idea of retaining one of the principal thea- 
tres for a special performance finds favour. 

Un TiifesoR.— Le tribunal civil de Laon devait avoir 
k statuer sur une affaire fort ourieuse. En effet, ou 
n'a pjus oubli6 I'^motion produite, il y a quatr« a&s, 
dans le monde arti>lique, par la d^oouverte, aox envi 
rons de Liion, d'un tr^sor qui n'6tait autre que 1a vai*- 
selle plate d'un des lieutenants de Caracalla- La pn>- 
pri<^t6 de ce tr^sor avait tout d'abord donntf He«i ^ xm 
proems entro " Tinventeur," le d^tenteur et le g^^ral 
(le Brauur, propri^taire du domaine oil le tr^or a ^i^ 
d<^eouvert. Mais, k la veille de plaider, les adversmire? 
du g<^n6ral lui ofi'rirent une transaction tellement 
avnntageuso ^u'il I'accepta. A la suite de oette tiao?- 
action, le tr<^soren question va dtre proohainemant mis 
en adjudication par les soins de M. Emile Vanderliejm, 
expert pr^s la cour de Paris, et la vente d'un olu«t du 
temps de Caracalla sera certainemeiit fort eottm« -~ 
Gaz, du Pal, 
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la connection with the judicial returns pub- 
lished in the Quebec Official OazeUey to which 
farther reference will be made in another 
issue, it may be observed that no mention is 
made of interlocutory judgments rendered in 
the district of Montreal, while the returns 
from other districts include such interlocu- 
tories. It appears from a statement prepared 
by the Prothonotary, that during the year 
1886 there were 912 interlocutory judgments 
rendered in this district on motions, petitions, 
etc, upon which dHiblrSs were had : viz., 
J&nuary, 107; February, 117; March, 75; 
April, 91 ; May, 87; June, 96 ; July, 31 : Au» 
gost, 31 ; September, 68; October, 64 ; Nov- 
ember, 72 ; December, 74. The fact that in- 
terlocutories are not included in the return 
from the district of Montreal, serves to ex- 
plain why the number of judgments rendered 
in this district appears to be much less, com- 
pared with the number of actions taken out, 
than in the district of Quebec. 



The venerable authority of Coke has re- 
ceived a rude shock fh>m that impetuous 
critic, Mr. Justice Stephen. On Coke being 
cited by counsel at Cardiff, the learned judge 
is reported to have said, " I know another 
equally high authority, Lord Blackburn, who 
never regarded Coke as an authority at all !^' 



The obligation to appear as a witness is 
sometimes an onerous one. The defendants 
in the Flan of Campaign conspiracy case 
having summoned the Attorney General for 
Ireland as a witness, it is stated that he was 
obliged to transfer the brief for the prosecu- 
tion to the Solicitor-General for Ireland, by 
which he lost a fbe calculated at £700. 



A Boman coffin, containing the skeleton of 
a lady, was dug up at Plumstead lately, on a 
spot which appears to have been a Roman 
cemetery. The disposal of the interesting 
relics gave rifle to some difficulty. The vicar 



of the parish, who does not appear to be an 
enthusiastic antiquarian, caused the remains 
to be buried in the parish church-yard. This 
disposition of the relics was objected to by the 
owner of the land on which they were found, 
and was also protested against by a represen- 
tative of the Kent Archaeological Society. The 
county coroner also complained of the re- 
mains being disposed of without bis authority, 
while virtually in his charge, and as the coffin 
is in some respects unique and in remarkable 
preservation, the antiquaries intbnd to make 
strenuous efforts for its recovery. The Law 
Javamql remarks on these pretensions :-"The 
claim of the coroner that the remains were in 
his charge was altogether inadmissible. The 
coroner has no general control over dead 
bodies, but only when there is reasonable 
suspicion of death by extraordinary causes ; 
and his jurisdiction being practical, and not 
historical, does not extend to the investiga^ 
tion of the decease of per8onsdyingBomel,400 
years aga The claim of the proprietor of the 
soil to the body was equally without founda- 
tion. Not only is a dead body incapable of 
being the subject of property, but to disinter, 
from whatever motive, a dead body from con- 
secrated or unconsecrated ground is a misde- 
meanor at common law {Regina v. Sharpe, 26 
Law J. Rep. M. C. 47). The disinterment in 
this instance was accidental, but none the less 
a breach of that respectful treatment of a 
buried body which the law requires ; and the 
least that the discoverer of the body could do 
was to re-inter it Different considerations 
apply to the coffin, which is the subject of 
property, but although so many centuries 
have elapsed since the death of the lady, the 
right of property in the coffin vested in her 
representatives has never been abandoned. 
Even if the owner of the soil has any right of 
property in the coffin it is only as trustee for 
the purpose to which it was obviously devoted 
— namely, the reception of the body. He 
would be relieved from this trust only by the 
impossibility of finding any one entitled to 
assert it Whether the vicar of the parish 
has any rights or duties in the matter is 
doubtful. He has duties towards the bodies 
buried in his churchyard, and he is bound to 
bury all baptized persons ; but to insist on the 
re-interment in the churchyard of a body 
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baried for centaries, seems in excess of his 
power. The proper course is to apply to the 
Home Secretary, mider section 25 of the 
Burials Act, 1867, for a license to remove the 
remains. That section provides that it shall 
not be lawflil to remove any body or the re- 
mains of any body which may have been 
interred in any place of burial, without license 
from the Secretary of State, and a disregard 
of the section subjects the offender to a 
penalty, summarily recoverable, not exceed- 
ing £10. The words 'place of buriar have 
no technical meaning, and apply to the pre- 
sent grave, especially if it turn out, as sup- 
posed, to be a cemetery." 

SUPERIOB COURT. 

QUBBBC, June 4, 1884. 

Brfore GASAtTLT, J. 

CouBTEAU V. Gaxtthisr et aL 

lmmavabU--Description^Tutorship ofvAdm— 
Second marriage. 

Hbij) :— 1. J** o hypothecary action againgt the 
" tier9-ditent€ur " of an immovable, gituaU 
vjUHn the limits of a re^iroiion-dtrwtwn, 
wherein arU 2188 of the C. C is in force, that 
immovable must be described by Us cadastral 
number and by the description of it given in 
the cadastral book of reference; 0) 

2. The tutorship of a widow to her minor chil- 
dren ceases, on her second marriage. (') 

The judgment is as follows : — 

•* Consid6rant que Taction esthypoth^caire 
et que la description de Timmeuble n'est pas 
celle voulue par la loi ; 

•* Consid6rant que le convol en secondes 
noces et meme en troisi^mes noces de la 
dtfenderesse, Julie Bertrand, a mis fin & sa 
tutelleisesenfants; 

** L'exception & la forme est maintenue et 
Taction est renvoy^e avec d^pens, sauf ftse 
pourvoir." 

BeUeau <k Stafford, for plaintiff. 

Morrisset & de St George, for defendants. 

(J.O'F.) 

W Art 2168 0.0. 

(^ ArtaBZaC.pw.J. 



COURT OF REVIEW. 

QuxBBC, Nov. 30, 1886. 
Coram Gabon, Andrews, Labxts, JJ. 
DuFouR V. DuFocB, d: Angxbs, opfi- 

Petitory action — Improvements— Rights cf hy' 
pothecary creditor. 

Hbld {confirming the judgment of the Court 
below): — ^1. That neiUier the law nor the judg- 
ment itself extended the right of retention for 
re-payment of any sum of money, paid to the 
experts, as the plaintiffs share of their eosis; 

2. Huit the prosecuting creditor, under the pe- 
culiar circumstances of the case, should, uxtkin 
15 days, put in good and sufficient security for 
securing the amount of the cpposanfs daim ; 
but that, on failure to give guch security, the 
sale should take place free from any suck r^ 
serve or charge. 

In this suit, a petitory one, for the recovery 
of an immovable occupied by a bondfidepoBr 
sessor, the Court awarded the immovable to 
the plaintiff, but reserved to the defendant 
the right of retention, until payment to him 
of whatever sum might thereafter be awarded 
to him for his improvements, under an exper- 
tise ordered by the judgment 

The expert^ award was $400 ; and the judg- 
ment, homologating their report, ordered 
that each party should pay his own witnesses, 
that the costs of the expertise should be home 
equally between them, and that the plaintiff 
should pay the other costs of the defendant, 
awarded by way of distraction, to Mr. J. & 
Perrault 

For those costs, Mr. Perrault caused the 
immovable to be seized and advertised for 
sale, '* subject to the right of the defendant to 
retain the immovable until payment to him of 
whatever sum he might have paid, as the plaintiff^s 
sfiare of the costs of the experts.** 

Charles Angers, having a hypothecary 
claim on the immovable, opposed the sale 
being made subject to that condition, which 
specified no particular sum, but consented 
to the sale taking place, subject to said con- 
dition, if Mr. Perrault would give security 
that the price of sale should be fiufficient to 
cover the opposant's claim. 

The judgment of the Superior Conit (Dia- 
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trict of Sagaenay, A. B. Ronthier, J.) which 
was confirmed in Review, was as follows : — 

'* Consid^rant que la r^erve faite en faveor 
da d^endeur, dans les annonces de saisie- 
ex^ntion en cette cause, de son droit de 
retention sur Vimmeuble saisi, " pour toute 
" somme qu'il pent avoir pay^ aux experts 
'< pour le demandeur/' est ind^tenninde, sans 
aucun montant fix^, et pour cette raison irr^ 
gnll^reet inhale; 

" Consid^rant en outre que ni la loi, ni le 
jagement rendu en cette causei n'^tendent le 
droit de retention du d^endeur ii la cr^ance 
qu'il peut avoir contre le demandenr pour 
Bommes pay^s aux experts H son acquit; 

** Maintient Topposition de Charles Angers, 
cr^ncier du demandeur, et ordonne que la 
vente de Timmeuble saisi en cette cause ne 
soit soumise ft la r^erve du droit de reten- 
tion pour sommes pay^ aux experts, que si 
bonne et suffisante caution est donn^ que 
rimmeuble sera vendu ft un prix suffisant 
pour assurer au dit opposant le montant de 
sa cr6ance,'savoir : $100, avec les int^rdts ; et 
si tel caationnement n'est pas fourni dans un 
d^Iai de 15 jours, la Cour ordonne que rim- 
meuble soit vendu libre de telle reserve ou 
charga" 

Jos. S. Ferravlt, for J. a Perrault 

CharUs Angers, for Charles Angers. 
(J, o'r.) 



BTJPEBIOE COUBT. 



Sbbrbrooki!^ Jan. 31, 1887. 
Before Brooks, J, 
KjppsN V. Steslino. 
Tender^ CotU. 

Where an actum icas instituted for $300.38, and 

a tender of $99 and costs, made before re- 

ftim, was held insufficient, and judgment 

was given in favor of plaintiff for $126.50, 

costs were allowed plaintiff. 

Per Cubiau. This action was for $300.38, 

being for the balance of account alleged to 

be due to plaintiff for the rent of a certain 

saw mill property in LennoxviUe, under 

three separate agreements; and several 

other items. 

Defendant pleaded, denying the agree- 
ments aa alleged by plaintiff with lefsrenoe 



to the mill, and produced a contra account 
against plaintiff, alleging that before the 
return of the action into Court, he had ten- 
dered $99.00 and costs to plaintiff, which 
more than covered any balance dtie him, 
and bringing said amount into Court, and 
renewing the tender by his plea& 

The amount due for the mill, under the 
first agreement, is agreed upon at $300.46. 
As to the second and third agreements, 
plaintiff has failed to prove the same as alleged 
by him; on the contrary, the weight of 
evidence is in favor of defendant's preten- 
sions. The evidence of Wm. Mitchell for 
defendant, is reasonable as to the new agree- 
ment and is not contradicted. 

Under the circumstances, I can allow 
plaintiff nothing more than is credited by 
defendant for tlie mill, with the exception 
of $28, for sa^in^ 28,000 feet of lumber which 
was done by Bond Little, about the middle 
of June, ® $1.00 per 1000 feet,-$28. 00. It is 
evident thin sawing is not credited, for 
Little says it was done after the middle 
of June, and that he sawed several days, 
and I find that credit is given by defendanf 
for certain hours only, and in only one case, 
June 23rd, as many as six hours. 

Plaintiff should also be allowed $30.00 for 
the use of the grist mill, during said season, 
being one half the proceeds of grinding. 

As to claims for extras, and counter claims 
for reductions, in connection with building 
plaintiff's house, nothing is allowed either 
party. 

Adding the above items, plaintiff's account 
stands as follows :— 

Due for mill under Ist agreement. . $ 300.46 
Sawmg by Little, 28,000 feet @ 1.00. 28 .00 

Use of Grist Mill 30.00 

Paid for Insurance. 15.67 

Drawing wood 22 . 75 

Potatoes 5.40 

Use of mill 144 hours, being 14 days 

and 4 hours, June 10th to Aug. 

13th,® 2.00 28.80 

$431^08 

Of defendant's account, plaintiff admits 

in his deposition $275.83, and to this amount 

must be added $28.75, the balance chaiged 

by dele;x44nt (or roofing, which, under the 
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evidence, must be allowed. This makes 
defendant's account $304.68, which being 
deducted from plaintifiTe account of $431.08, 
leaves a balance in his favor of $126.50, for 
which amount, judgment will go for plain- 
tiff, with costs. 
Hall, WhiU dc CaU, Attys. for plaintiff 
Camirand, Hvrd 6c FroBer, Attys. for de- 
fendant 
(h. b. f.) 

CHANCEEY DIVISION. 

London, Feb. 17, 1887. 
Before Stiruno, J. 
F&ipps V. Jackson. (22 L.J.) 
J&i/tm^ttcm — Mandaiory — CwenatiX in Hui- 
bandry. 
By an agreement for letting a farm it was 
stipulated that the tenant should at all times 
keep on the farm a proper and' sufficient 
stock of sheep, horses, and cattle. The 
tenant had advertised the whole of the stock 
for sale. The landlord moved for an in- 
junction to restrain the tenant from allowing 
'the farm to remain without a proper and 
sufficient stock of sheep, horses, and cattle. 
8TZBLn(o, J., held that the Court could not 
superintend the execution of a stipulation 
in a farming agreement involving a series 
of continuous acts, and that an injunction 
could not be granted. 

CHANCERY DIVISION. 

London, Feb. 21, 1887. 
Before Stirung, J. 

CHAUCigRS V. WlNOFIBLD. (22 L.J.) 

DomioU — Domicil of Choice — Intention to 
Abandon — * Animus manendi,* 
This was a' summons to vary the certifi- 
cate of the chief clerk, who had found that 
the domicil of the testator was German. The 
testator was bom in India, his father being 
an officer in the service of the East India 
Company. He was himself an officer in 
that service, and never left India until the 
year 1870. He was married at Madras to a 
lady of Dutch extraction, by whom he had 
four children, all bom in India. He left 
th^ service (n 1868, and from that 0me until 



his death, he was in receipt of a Goveniment 
pension. After 1868, he entered the Bervioe 
of the Nisam of Hyderabad. In 1871 (being 
then a widower) he left Hyderabad and 
went to reside at Darmstadt, where in 1872 
he purchased a house. He lived there until 
his death, only leaving it to pay short visila 
to England in the years 1871 to 1874, and to 
India in 1874, for the purpose of obtaining 
a pension from the Nizam, and to friends 
in different parts of Germany. It appeared, 
from a letter written by him in 1871 to a 
friend in Germany, that on the occasion of 
his leaving India, the Nisam had refused to 
let him go for good, not wishing to lose his 
services, but had given him a furlough of 
fifteen months, hoping that he would be 
disgusted with Europe and would desiie to 
retum to India. In this letter, he referred 
to the Franco-German war of 1870-71, and 
identified himself with the German side. 
In July, 1871, he wr«)te a letter, staling his 
wish to marry, and that he pieferred a 
German wife, and asking permission to pay 
his addresses to a certain young lady of that 
nationality. He made his will in Germany 
in 1874 in English form. By it he gave his 
property to his grandchildren to the exclo- 
sion of his children. By the German law, 
a testator is not allowed to disinherit his 
children ;. therefore, according to the finding 
of the certificate, the will was inoperative. 
There was also evidence to show that the 
testator was dissatisfied with Germany and 
wished to live in England. 

Stirung, J., said that the main properties 
of the law as laid down in Bett v. Kenmtdy, 
L. B. 1 Sc App. 307, and Udny v. Vdny, L. 
R. 1 8c App. 441, were, "that the domicil of 
origin adhered to the subject until he ac- 
quired a new domicil of choice; that the 
burden of proving a change of domicil lay 
on the persons who asserted that sudi 
change had taken place; that in order to 
acquire a domicil of choice, two things wwe 
neceBsary— actual residence in the ooontrj 
of choice, and an intention to remain there 
permanently ; and that the domicil of choice 
was put an end to by actual residenoe in 
another place, and by an intention perman- 
ently to reside there. The question, there- 
fore, was whether the testator had daring 
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his lifetime indicated an intention to reside 
in Germany. It was contended that if the 
domicil was held to be German the will 
would be ineffectual ; but it was established 
by In re Steer, 3 H. & N. 694, that even an 
expressed wish to retain the domicil of 
origin would not prevail against evidence 
which proved the animus manendi in the 
domicil of choice ; still less could a desire to 
retain rights according to the law of one 
country prevail in opposition to the fact that 
the man was domiciled in a different country 
The most important fact, although not con- 
clusive, was the purchase of the house in 
Darmstadt, wich appeared to him to be 
strong primd facie evidence of an intention 
to settle in Germany. On the evidence, he 
was of opinion that the testator had acquired 
a German domicil at the time of his will and 
of his death, and that if he had any iu. 
tention of abandoning that domicil, he failed 
to carry that intention into effect 



LIBELS ON THE DEAD. 

At Cardiff, on February 10, before Mr. 
Justice Stephen and a special jury, the case 
of Eeffina v. Efuor was heard. It was an 
indictment against the defendant, a solicitor 
practising at Cardiff, charging him with 
having, on July 23, 1886, maliciously pub- 
lished a certain libel intending to injure the 
character of one John Batchelor, knowing 
the same to be false, by reading and publish- 
ing the same to one Taylor and others, and 
by publishing it in the Weitem Mail. A 
second count chaiged him with having done 
so intending to throw scandal on the charac- 
ter and memory of the said John Batchelor 
and to injure his family and posterity. A 
third count charged that the libel had a 
tendency to create a breach of the peace, 
and that it did cause an assault to be com- 
mitted. A fourth count alleged that it had 
a tendency to excite the friends and relatives 
of the said John Batchelor to revenge by a 
breach of the peace, and that it did cause an 
assault to be committed by the sons of the 
said John Batchelor. The prosecution, 
alleged that the defendant, who was in the 
habit of writing articles for the Western Mail 
under the name of '* Censor,^' had gone to 



the office of this newspaper on the evening 
of July 23, and read a suggested epitaph on 
John Batchelor before the staff. On the 
next morning there appeared in the columns 
of the paper the following statement : — ** Our 
esteemed correspondent '* Censor" sends us 
the following suggested epitaph for the 
Batchelor statue: 'In honour of John 
Batchelor, a native of Newport, who in early 
life left his country for his country's good ; 
who on his return, devoted his life and 
energies to setting class against class, a 
traitor to the Crown, a reviler of the aris- 
tocracy, a hater of the clergy, a panderer to 
the multitude; who, as first chairman of 
the Cardiff School Board, squandered funds 
to which he did not contribute ; who is sin- 
cerely mourned b^ unpaid creditors to the 
amount of 5O,O00Z. ; who at the close of a 
wasted and misspent life, died a pauper, 
this monument, to the eternal disgrace of 
Cardiff, is erected by sympathetic Radicals. 
Owe no man anything." The innuendo 
" that he had been transported as a felon" 
was alleged upon the words ** left his country 
for his country's good." 

Mr. Justice Stbphen, after hearing counsel 
for the prosecution, directed an acquittal on 
grounds wAich he stated he had put into 
writing. These were as follows : — 

There can be no question that if John 
Batchelor were living, the language applied 
to him would be libellous. But he died 
more than three yeare before it was publish- 
ed, and this raised the question whether and 
in what cases, a libel upon a dead man is, 
by the law of England, a crima The author- 
ities upon the subject are few. Practically, 
there are only three. The latest is the case 
of Regina v. Lahouchere, 53 Law J. Rep. Q. B. 
363 ; L. R. 12 Q. B. Div. 320. It has, in re- 
ality, little to do with the matter, as the 
question there was whether an ex officio in- 
formation should be granted for such a libel, 
and it was held that the fact that the person 
said to have been libelled was dead was a 
reason why the Court should not in its dis- 
cretion grant an extraordinary remedy, 
which is granted only in special cases. It 
does not follow that, because the Court in 
that case refused to grant an ex officio in- 
formation for various reasons of which that 
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wais one^ an indictment for this libel will not 
lie. As we have heard, when an application 
was made to the Court to quash the indictment 
in this very case, the two judges to whom 
the application was made, and who formed 
part of the Court which decided Regina v 
Labouchere, said that the judgment in that case 
was not intended to decide the point which 
arises in this. The other authorities are Lord 
Coke and Lord Kenyon. Lord Coke (in 5 Re- 
ports, 125a) distinguishes libels as made 
against a private man or a magistrate ; and 
then says : ** Although the private man ot the 
magistrate be dead at the time of the making 
of the libel, yet it is punishable ; for in the one 
case, it stirs up others of the same family 
blood and society to revenge and to break 
the peace ; and in the other, the libeller tra- 
duces and slanders the State, which dies 
not" If this is' or ever was good law, it 
would follow that all history is unlawful, for 
every true history must in many cases tra- 
duce the State, which dies not Lord Coke, 
in the latter part of his long life, was dis- 
tinguished for his independence as a judge 
and his defence of the subject against the 
encroachments of the royal prerogative. 
But his earlier character was different In 
his history of the Star Chamber, it is said : 
** In all ages, libels have been severely pun- 
ished in this Court, but most especially they 
began to be frequent about 42 & 43 Elizabeth" 
(1600, when Sir Edward Coke was her At- 
torney-General). In this passage, therefore, 
he was probably giving his impression of 
the Star Chamber practice, which no one 
would now regard as of any authority. There 
are, I think, many instances in which Lord 
Coke's views of the criminal law are doubt- 
ful, and go far beyond the authorities he 
refers to. In this passage he refers to none* 
The only real authority on the subject, as far 
as I know, is Rex v. Topham, 4 T. R. 126, in 
which Lord Eenyon delivered the considered 
judgment of the Court In this case, judg- 
ment was arrested upon an indictment which 
charged Topham with libelling Lord Cowper 
deceased, " intending to defame his memory," 
and to cause it to be believed, in short, that 
he was a wicked man. The substance of 
the reasons for the judgment is given in 
the^o wor^a ; ** l^pw to say in ^enerfil tliat 



the conduct of a dead person can at no time 
be canvassed, to hold that even after agoi 
are passed, the conduct of bad men cannot 
be contrasted with the good, would be to 
exclude the most useful part of history ; and 
therefore it must be allowed that such palv 
lications may be made fairly and honestly. 
But let this be done whenever it maj^ 
whether soon or late after the death of the 
party, if it be done with a malevolent purpose 
to vilify the memory of the deceased and 
with a view to injure his posterity (as in 
Rex V. Oritchley, 4 T. R. 129), then it comes 
within the rule stated by Hawkins — then 
it is done with a design to break the peace, 
and then it becomes illegal." The judgment 
seems to me to show that a mere vilifying 
of the deceased is not enough. Judgment, 
indeed, was arrested in Topham's Case becaase 
it was not enough. There must be a vili- 
fying of the deceased with a view to injure 
his posterity. The dead have no rights and 
can suffer no wrongs. The living alone can 
be the subject of legal protection, and the 
law of Ubel is intended to protect them, not 
against every writing which gives them pain, 
but against writings holding them up in- 
dividually to hatred, contempt, or ridicute- 
This, no doubt, may be done in every variety 
of way. It is possible, under the mask of 
attacking a dead man, to attack a living one. 
There are, in our own and other languages, 
well-known coarse terms of abuse which, 
taken literally, reflect only on the character 
of a man's mother, but which, if affiled to a 
living man in writing, would certainly be 
libellous, whether his mother was living or 
dead, because they are known to attribute 
to the son the qualities which such a mother 
might be supposed to transmit ; and if the 
mother were mentioned and vice were im- 
puted to her, in order to bring disgrace upon 
the son, it seems to me that though the son 
was not expressly mentioned, the law would 
be the same. If the object appeared clearly 
to be to bring James I. into contempt, it 
would, I think, make no difference whether 
you said, " James was the son of an adulte^ 
ous murderess," or, "Mary Stuart was an 
adulterous murderess." In cases of libel, the 
intention is everything. If you wish to 
cause Haman to be hanged,!^ m^^ no 
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difference whether you say, '* Behold also 
the gallows which Haman has made/' or, 
" On no account look at the gallows which 
Haman has made." It is sometimes said 
that, as a man must he held to intend the 
sataral consequences of his acts, and as the 
natural consequence of the censure of a dead 
man is to exasperate his living friends and 
relations, and so to cause hreaches of the 
peace, attacks on the dead must he punish- 
able as lihels, hecause they tend to a breach 
of the peacoi whether they are or are not 
intended as an indirect way of reflecting on 
the living, unless, indeed, they are privi- 
leged as fair comments on matters of public 
interest or the like. My brother Wills, in 
charging the grand jury in this case, seemed 
to take this view. I have the most unfeign- 
ed respect for whatever falls from him, but I 
cannot agree to this in its full extent It 
seems to me that if it were correct. Lord 
Coke's view would be correct But the case 
of Bex V. Tapkam distinctly holds that it is 
not) for in that case judgment was arrested, 
because no intention to injure the family 
was alleged. This shows that the intent to 
injure the family was a fact requiring proof 
and necessary to be found by the jury, and 
not an inference by which they were bound 
from the terms of the writing reflecting on the 
dead man. I wish to add that I regard the 
silence of the authorities and the general 
practice of the profession as a more weighty 
autiiority on this point than the isolated 
statements of Lord Coke and the few unsatis- 
factory cases referred to in Rex v. Topham, 
I am reluctant in the highest degree to ex- 
tend the criminal law. To speak broadly, 
to libel the dead is not an ofifence known to 
our law. If an efxtension of it is required, it 
h for Parliament and not for the judges to 
extend it I think it is a fatal objection to 
several of the counts of the indictment that 
they aver only a tendency .and not an 
intention to injure and to excite a bceach of 
the peace. To define the crime of Ubel with 
reference to the tendency of the matters 
written, and not by the intention of the 
writer, might or might not be an improve- 
ment of the law ; but^ if it is, it must be 
effected by the Legislature and not by the 
judges. For these reasons, I think that, as it 



is not and cannot be suggested that fhe 
observations made on the late Mr. Batchelor 
were intended to injure and bring contempt 
on his family, but only to injure the charao- 
ter of the late Mr. Batchelor himself^ the 
defendant must be acquitted. 
The jury returned a verdict of not guilty. 



APPEAL REQISTER^MONTREAL. 
Tuesday, March 16. 

The Queen v. Cole or Botoen.— Two reserved 
cases ; continued to 23rd inst 

Bandy v. Valois; andFalardeauv, Vaiois.-^ 
Motion for appeal from interlo^tory judg- 
ment C. A. V. 

Laurier v. Legris, — Motion for leave t - ap- 
peal from interlocutory judgment, rejcted 
with costs. 

Cic Minihre de Colraine <fc McOavwran. — 
Heard de novo on merits. C. A. V. 

Lebeau & Pot<rcu.^Heard on interlocutory 
appeal. C. A. V. 

Canadian Pacific Raihcay Co. ds McRae, — 
Heard. C. A. V. 

Qarih ei aL ds La Banque d^Hochdaga, ds 
TaUlon^dc Mercier. — Petition for rqf>rise rt'in- 
stance; granted by consept 

Wednesday, March 16. 

Lanciot dc Ryan, — Heard on motion for 
leave to appeal from interlocutory judgment 
C. A. V. 

La Vie. de Navigation de LongueuU dc LeB 
Commismires d^Ecole de la VxUe de LonguevU. — 
Heard on motion for appeal from interlocu- 
tory judgment. C. A. V. 

FeUows Medical Co, ds Lambe, — Motion that 
Mr. Beausoleil be substituted for Messrs. 
Lacoste & Cie. Mr. Brosseau asks for pro- 
duction of authority for substitution. C.A.V. 

Lapalme. dc BarrS, — Heard on motion to 
quash writ C A. V. 

Judah dc Boxer ei oL — Heard on motion to 
quash writ G A. V. 

Ooodall de Exchange Bank, — Heard on 
merits. C. A. V. 

Bryson dc Cannavon. — ^Part heard on merits. 

Thvarsday, March 17, 
Bryson d Cannavon. — Hearing concluded. 
C. A. V. 
Benoit de Senott.— Heard. C. A. V. 
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Mail PrifUing Co. 6c Canada Shipping Co,— 
Heard. C.A.V. 

Aubry 4: IZodicr.— Part heard. 
Friday, March 18. 

Bondy 6c ValoiB, and i^/ardttiu 6c VaJLoii.'^ 
Motion for leave to appeal rejected withont 

OOBtB. 

Papinean 6c Cwporatxon N. D, de Bonsecaurs, 
Motion for leave to appeal to Pi ivy Council, 
rejected. 

Judah 6c Boa»T.— Motion granted ; writ of 
appeal quashed with costs. 

Fellows Medical Co, 6c Zafn6e.~Motion for 
substiltttion ordered to he put on the roll for 
the 2l8t, for the attorneys of record to give 
their objections to the substitution. 

Beaudry 6c Duinlop et oZ.— Judgment re- 
versed. 

AUan 6c Pratt.— Judgment confirmed. 

EvanB 6c Foster, — Judgment reversed, each 
party paying his own costs of appeal 

LerwAXy Elie, Duval 6c iVt^wr.— Judgment 
confirmed with costs of first instance ; each 
party paying his own costs in appeal 

Avbry 6c Rodier. — Hearing concluded. 
C. A.V. 

CanUie 6c Cuaiicooke Cotton Co.— Part heard. 
Saturday, March 19. 

CanUie 6c Coaticooke Cotton Co.— Hearing 
concluded. G A. V. 



APP0I2fTMENTS, 



The Hon. Hagh NelBon, Burrard Inlet, to be lieu- 
tenant goTernor of the province ot British Columbia. 

Thomas Robertson. Q. C, Hamilton, to be a judge of 
the Chancery Division of the High Court of Justice 
for Ontario. 

Charles James Townshend, Q. C:, Amherst, N. S., 
to be a jmitni judge of the Supreme Court of Nova 
Scotia, v»ce Mr. Justice Rigby. deceased. 

T61ephore Ouimet to be warden of the St. Vincent 
de Paul Penitentiary, mce Godfroi Laviolette, resigned. 
Thomas McCarthy to be deputy warden. 

William £. Sanford, Hamilton, to be senator, tnce 
Sir A. Campbell, resigned. 



GENERAL NOTES, 



A Ubb for tbb Ixpebul Institutk.— Mr. Sydney 
H. Preston writes to the London Laxo Journal : — 
*' Should the Imperial Institute prove a grand success, 
a room might be set apart therein where not only in- 
formation concerning Colonial Intestates could be 
obtained, but copies of wills and letters of adminis- 
tx«tion be consulted, as siiaftar documents relating 
to persons who have died in India can now be at the 



Thi Four OovBra.— The Foar Courts in Dabtinwers 
discovered one day last month to be on fire. Th» whole 
pile of bnilditt|8 wii enveloped in smoke, and flamca 
were issuing from the windows. The ore brigade 
elTeoted an entrance and directed their efforts to the 
centre of the blase, the Vioe-Chaneellor's Coait in the 
west winf(, which was entirely gutted, and the bookn 
and furniture destroyed. The fire originated in the 
oassage to the Vice-Ohaooellor's Court. After two 
nounr exertion, the fire was subdued and orevented 
from extending. The damage is estimated at thou- 
sands of pounds. The absence of wind and the thiek- 
ness of the walls favoured the ezeitSone of tlie fire 
brigade to save the building. 

Tbadb MiBBB.—The deeision of the GbiirC of Ap- 
peal in the oases of VtmDuxervid Zee/ will make the 
owners of all names registered as tiade-iBarks 
anxiously cross-examine themselves whether the 
name can be said to be a * fancy name.* GraTe doubts 
are, by the decision, thrown on any geographical naine 
or descriptive word, and that independently of its 
appropriateness to the article in respect <»f which it 
is registered. No one, probably, would soppoee that 
at Melrose there was a factory for hair wasn, or th^U 
* electric ' very aptly described velveteen. The Lord? 
Justices, however, decide that neither of these ean be 
registered as * fancy words,' contrary to the view 
which has been taken in several cases in the Conns 
below, especially by Vioe-Chaneellor Bacon. Thsf 
Mr Justice Chitty's acceptance of Alpine as applied 
to embroidery, the application by Mr. Justice Kav of 
Strathmore to whiskey, and perhaps even the adop- 
tion of * Qem ' as applied to a gun, most cp hy the 
board. Designers of trade-marks most, it would 
seem, not attempt to give a refiected value to the 
goods, unless they can do so by coining an entirrivnev 
word. Thos>-e who desire to register a sincle word are. 
therefore, relegated to such monstrosities as Cjnsuy 
chaitanthropopoiou; from which infiiction Yiee-^^has- 
oellor Bacon's decision delivered the BnsUsh Ua- 
guage-— Z.atr Jaumai (London). 

Tbiai. of Pbxbs.— The trial and aoqnittal of Loid 
Graves by a jury on his * waiving his privilece as & 
peer ' must not be taken as a preoedent. Tb speak of 
a peer * waiving his privilege ^ is insensible* as there 
is no privilege to waive. Peers are, by law, tried for 
felony by peers, and commoners by oommoners, and it 
would be as correct to speak of a commoner waivis^ 
his privilege of trial by jury as it is of a peer wmivizig 
trial by his peers. No one has ever suggested that a 
commoner might waive trial by jury and be tried f^ 
murder, say, by an official referee. £ven if there 
were anything to waive, nothing in a criminal c^^e 
can be waived by the prisoner. Coke (3 Inst. p. S^ 
says. ' A nobleman cannot waive his trial by his peerv' 
and this view is supported by all the other authorities 
except Lord Dor»et9 Ctue, reported on the aatboricf 
of Dallison in the reiarn of Philip and Mary, hori 
Coleridge, when he referred to Lm Fenrr'm Cbar ss 
an example of the trial by jury of a peer for felony, 
was Drobabl}^ thinking of Ihrtet** Catc. The reidi^ 
of ' Kot guilty ' entered in Reffina v. O i uvtM on the 
charge of felony is, therefore, a nullity, not the l^s 
because of the studied absence of Sir U. Janes, tl^ 
defendant's counsel, from the Court while it was re^ 
corded. It will be necessary for the Attomey-Genefal 
toenterano/^PHMegiit, or to obtain a paixlcm fmn 
the Crown which msy be pleaded in the Qne^'i 
Bench. The mistake made in granting a certionai of 
the charge of felony into the Queen's Boneh wu 
pointed out at the time by a learned correspasident en 
April 3 last. -76. 

Locking thb SiDB-DOOB.^Some time ago a Sootti«fc 
law agent went to Australia and demanded the rii^t 
to practise in Queensland withont oonformix« to uie 
regulations of the colony. His apptieation was re- 
fused- After his refusal, he went to ViotoiriJk whoe 
the same objection did not prevail as in Qaeeaaiax^. 
and he was admitted in due eonise. As betwe^a 
Victoria and Queensland there is free trade in siAm- 
tors. those of either colony beins entitled to adraiae%9S 
in the other. Being now a Victorian solieitor he 
again applied to the Supreme Court of Uaeeaslasd 
for admission in his new capacity. The Chief Jestioe. 
however, characterised his second aoalieation as aa 
attempt to evade the roles which had mien laid d«wc 
there for admission. ^iSeottM Lom Aeisw. 
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Another moyement is being made towards 
an increase of the judges' salaries. Depu- 
tations of the bar of Ontario and Quebec are 
in communication with the Minister of 
Justice on the subject, and it is hoped that 
a measure will be introduced in' the next 
Session of Parliament 



Baron Huddleston, in charging the grand 
jury at the Warwickshire Assizes last 
month, made some remarkable statements 
with reference to charges brought under the 
Criminal Law Amendment Act The learn- 
ed judge said there were two criminal 
charges in the calendar, made under a recent 
Act of Parliament which had given, as it 
was expected it would give, great trouble 
and anxiety to those who were entrusted 
with the administration of justice. He 
meant the Criminal Law Amendment Act, 
which the Legislature, prompted by many 
excellent persons with the best intentions, 
passed for the purpose of preventing, as it 
was allied, outrages and crimes upon 
women and children. No doubt it was 
most desirable that severe punishment 
should follow upon those who were guilty of 
the horrible crime of immorality with little 
children, but he ventured to express his great 
doiA— a doubt arising from an experience 
of Courts of justice of nearly fifty years, a 
doubt fortified by an experience as a judge 
twelve years — whether it was to the advau* 
tage of the public to afford greater facilities 
for charges of a particular sort which were 
made by adult females against men. He 
believed he was giving the experience of his 
learned brothers when he said that the majijr* 
^^ ^f '^^^ charges were wUrue. Some were 
put forward by women for the purpose of 
shielding their own shame, sometimes for 
the purpose of extorting money, sometimes 
even, as he had known happen, by women 
for the mere purpose of getting their expen- 
ses paid and a trip to the assize town, some- 



times from tio conceivable motive whatever. 
He had in his recollection three cases in that 
Court in which charges were brought by 
women against men, in which it was proved 
without doubt that all those three cases 
were utterly false and without the slightest 
foundation. In one of those instanoes a 
man w&s convicted and sentenced to five 
years' penal servitude, but circumstances 
appeared in the course of the case which 
seemed to him to require investigation. 
Investigation took place, and the result was 
that the accused was liberated, but not 
before having been several months in prison. 
Such instances taught them that in these 
cases men wanted protection rather than 
women. He pointed out that it was criminal 
to be unduly intimate with a girl under 
sixteen years of age, and remarked that this 
part of the Act gave rise to charges of an 
extraordinary character. Calendars were 
full of them almost at every assize. He 
referred to a case at Exeter in which men 
were 'charged with immorality with girls 
under sixteen, but who looked quite thirty, 
remarking that he was afraid that the prose* 
cution was taken by an over-zealous police- 
man, who thought it pleasant to spend a few 
days in the autumn at the assizes, in order 
to relieve him of his ordinary duties. Such 
cases were extraordinary when it was re- 
membered that the Act made it a defence if 
the man had «reason to believe the girl was 
over sixteen. Probably when more cases of 
this description were brought before Courts 
there might be reason to induce the Legis- 
lature to reconsider that branch of the Act 



Les joumaux de Paris, annoncent la mort 
de M. Demolombe, T^minent professeur et 
doyen honoraire de la faculty de droit de 
Caen. M. Demolombe ^tait n^ H la Fdre, en 
1804; apr^ avoir fait ses etudes de droit H 
Paris, il fut regu docteur en 1826 ; il jouis- 
sait alors d^jft d'une briUante reputation 
parmi ses condisciples et ses professeurs, 
D63 Pann^ suivante, M. Demolombe passait, 
par dispense d'ftge, le concours de I'agr^a- 
tion; iietaitnomm^ professeur suppliant & 
la faculty de Caen. TJn nouveau concours, 
qui eut lieu en 1831, et pour leqnel le jeune 
professeur dut de rechef soUlciter la 
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dispense d'^, ltd valnt le tkre de pro- 
fesaeur et la chaire de code civil ft la 
mdme Faculty. (Test dans oette chaire qn'il 
oommenga ft se rendie o^ldbre en professant 
les couTs qu'O devait plus tard publier. Get 
oavrage, qni fait antorit^ en jurisprudence, 
devait com prendre le commentaire de tout 
le code civiL Commence en 1845, il fut 
arr^t^ en 1879 par suite de T^tat de sant^ de 
M. Demolombe et repris depuis, sous sa 
direction, par M. Guillouard, professeur ft 
Caen. 



SUPREME COURT OF CANADA. 

Ontario.] 

Ottawa, March 1, 1887. 

Ball v. Thb Cbompton Corset Co., et aL 

Patent — Infringement of— Mechanical eguiva- 
lent — SubsHiution of one material for 
anotJier. 

In a suit for the infringement of a patent, 
the alleged invention was the substitution in 
the manufacture of corsets of coiled wire 
springs, arranged in groups, and in continu- 
ous lengths, for India rubber springs pre- 
viously so used. The advantage claimed by 
the substitution was that the metal was 
more durable, and was free from the incon- 
venience arising from the us^ of India rub 
ber, caused by the heat from the wearer's 
body. 

Hddf aflSrming the judgment of the Court 
of Appeal for Ontario, (12 Ont App. Rep. 
738), Foumier and Henry, JJ., dissenting, 
that this was merely the substitution of one 
well known material, metal, for another 
equally well known material, India rubber, 
to produce the same result, on the same 
principle, in a more agreeable and useful 
manner, or a mere mechanical equivalent 
for the use of India rubber, and it is, con- 
sequently, void of invention and not the 
subject of a patent. 

Appeal dismissed. 
CasselSf Q.C, and Akers^ for appellants. 
McLeUan, Q, C, ^nd QsUr, Q. C, for re- 
ppo»4enta, 



P. E. Island.] 

Ottawa, March 1, 1887. 

Shbbrbn v. PBAmON. 

Statute of l%mitation9— Title to land—Pouemm 
for twenty years— Isolated ads of tretpo» 
—Notwffident to effect ouxUr. 

In an action of ejectment, the defence was 
that the land in question was a part of the 
defendant's lot, and, if not, that the defend- 
ant had had possession of it for over twenty 
years, and the plaintiff's title was, coDae> 
quently, barred by the statute of limitatioDB. 
In support of the latter contention, evidence 
was given of cutting lumber by the defend- 
ant and those through whom he claimed on 
the land, but these alleged acts of possesion 
only extended back some seventeen years, 
with one exception, which was that of an 
uncle of the defendant who swore that be 
had cut every year for thirty-five yean. The 
defendant, however, swore that this uncle 
had nothing to do with the land. The jnnr 
found for the plaintiff. 

Held^ affirming the judgment of the Sup- 
reme Court of Prince Edward Island, that 
these acts of cutting lumber were nothing 
more than isolated acts of trespass on wilde^ 
ness land, which could not effect an ouster 
of the true owner and give the defendant a 
title under the statute of limitations. 

Appeal dismissed. 

Hodgson^ Q,C», for the appellants. 

Davies, Q.C., for the respondents. 

Ontario.] 

Ottawa, March 14, 18S7. 

Whiting et al. v. Hovky et aL 

Company — Directors of— Assignment of pro- 
perty by y for benefit of creditors— Ultra rirtf 
—Change of possession— R. S, O. ch,ll9— 
Description of property assigned. 

An assignment by the directors of a joint 
stock company of all the estate and propertv 
of the company to trustees for the benefit of 
the creditors of the company, is not vltm rirr^ 
of such directors, and does not require special 
statutory authority or the formal assent of 
the whole body of shareholders. 

Qussre, Is such an assignment witfiin the 
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provisions of the Chattel Mortgaii^ Act of 
Ontario, R, B. O. ch. 119? 

Where such an assignment nvas made, and 
the property was formally handed over by 
the directors to the trustees, who took pos- 
session, and subsequently advertised and 
sold the property under the deed of assign- 
ment : -' 

H^ld, that if the assignment did come 
within the terms of the act, its provisions 
were fully complied with, ttie deed b^ing 
daly registered, and there being an actual 
and continued change of possession as re- 
quired by section 5. In such deed of assign- 
ment, the property was described as " All the 
real estate, lands, tenements and heredita^ 
ments of the said debtors (company) what- 
soever and wheresoever, of or to which they 
are now seized or entitled, or of or to which 
they may have any estate, right, title or in- 
terest of any kind or description with the 
appurtenances, the particulars of which are 
more particularly set out in the schedule 
hereto and all and singular the personal estate 
and effects, stock in trade, goods, chattelSi 
right and credits, fixtures, book debts, notes^ 
accounts, books of account, choses in action, 
and all other the personal estate and effects 
whatsoever and wheresoever, Ac." The 
schedule annexed specifically designated the 
real estate, and included the foundry erect- 
ions and buildings thereon erected and in- 
cluding all articles, such as engines &c, in 
or upon said premises. 

Held, that this was a sufficient description 
of the property intended to be conveyed to 
satisfy sec 23 of R. S. 0. c. 119. McCall v. 
Wolff, May 12, 1885, unreported, approved 
and followed. 

Appeal dismissed. 

Robinaon, Q,C., and ff . M. Hall, for the ap- 
pellants. 

Dr, McMichael, Q.C, S. H. Blake, Q,a, and 
H, MeK. WU8on, Q.C,t for the respondents. 

Ontario.] 

Ottawa, March 14, 1887. 

Shoolbbbd's Casb. 

Company'-'Winding up ^c<— 45 V. ch, 23 (D) 
-^AppointmeiU of liquidator under Notice 
of appointment under see. 2A— Order tet 
ctside for want of. 



It is a substantial objection to a winding 
up order appointing a liquidator to the es- 
tate of an jnsolvent company under 45 Vic 
cap. 23, that such order has been made with- 
out notice to the creditors, oontributories, 
shareholders or members of the companyi 
as required by section 24 of the said Act, 
and an order so made was set aside, and the 
petition therefor referred back to the judge 
to be dealt with anew. 

Per GwTNNB, J. (dissenting), that such an 
objection is purely technical and unsubstan- 
tial, and should not be allowed to form the 
subject of an appeal to this Court 

Appeal allowed. 

CasselSf Q.C,, and Walker, for appellants. 

Bain J Q,C; for respondents. 



Qaebeo.] 



Ottawa, March 14, 1887. 



William W. Whbelbr et aL (Defendants in 
the Court below), Appellants, and John 
Black et al. (Plaintifb in the Court be- 
low), Respondents. 

Actio confessoria servituttB— Building of bam 
over alley mbject to right of access to drain 
— Aggravation — Art 557 C.C. 

By deed dated Aug. 22, 1843, P. D. sold to ' 
one J. B. a certain property in the town of 
St John, P. Q., with the right of draining 
thee ellar or cellars of the said property ** by 
making and passing a good drain through 
the lots the said Pierre Dubeau has and 

possesses and beneath the alley now 

left open," " and between the several houses 
belonging to the said Pierre Dubeau,'' and 
the said deed of sale establishing the said 
servitude was duly registered by a memorial 
thereof, October 6, 1843. 

The respondents having subsequently ac- 
quired said property, by their present action 
against the appellants, owners of the servient 
land, prayed that the said appellants' pro- 
perty be declared to have been and to be 
still subject to said servitude, and that the 
appellants be ordered to demolish a portion 
of a lai^e barn, constructed by them over 
said drain, which, they claim, tended to 
diminish the use of the servitude and to 
render its exercise more inconvenient The 
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appellants, on the present appeal, contended 
that inasmuch as the harn was built on 
wooden posts there was no eolid floor in the 
harp, and the drain could be raised up and 
repaired just as well, if not better, as outside 
of the bam, there was no change of con- 
dition of the servient land contrary to law. 

Hbu), affirming the judgment of the Court 
of Queen's Bench, Montreal, M. L. R., 2 Q.B. 
139, that on the evidence the building of the 
bam in question aggravated the condition 
of the premises, and therefore that the judg- 
ment of the Court below ordering the appel- 
lants to demolish a portion of their bam 
covering the said drain, in order to allow the 
respondents to repair the drain as easily as 
they might have done in 1843, when said 
drain was not covered, and to pay $60 dam- 
ages, should be affirmed. 

GwYNNB, J., was of opinion that all appel- 
lants were entitled to was a declaration of 
right to free access to the land in question 
for the purpose of making all necessary re- 
pairs in the drain as occasion may require 
without any impediment or obstruction to 
their so doing being caused by the bam 
which had been erected over the drain, and 
that the action for damages was premature- 
Appeal dismissed with costs. 
, Bobertaon, Q.C.t for appellants. 

Oeoffrion, Q.C., for respondents. 

Quobeo.] 

Ottawa, March 14, 1887. 

L' Association Phasmachutiquib db la Pro- 

VIMGB DB QUBBBC V. WiLFBED E. BbUNET. 

Quebec Pharmacy Act, 48 Vic, (Q.) ch, 36, «. 8— 
Construction of^-Partnership contrary to 
law— Mandamus. 

Hbld, affirming the judgment of the Court 
of Queen's Bench, Montreal, M. L. R, 2 Q. B. 
362, that section 8 of 48 Vic. ch. 36 (Q.) 
which says that all persons who,* during five 
years b^ore the coming into force of the 
Act, were practising as chemists and dmg- 
gists in partnership with any other person 
so practising, are entitled to be registered as 
licentiates of pharmacy, applies to respon- 
dent, who had, during more than five years 
before the coming into force of said Act, 
practised as chemist and dmggistin partneiv 



ship with his brother and in his brother's 
name, and therefore he (respondent), was en- 
titled under section 8 to be registered ast 
licentiate of pharmacy. 

Appeal dismissed with costs. 

/. L, ArchambavU for appeHants. 

C. A, Oeoffrion, Q.C.f for respondent 



Qaebeo.] 

Oftawa, March 14, 1887. 

T]fE COBPORATION OF THB PaBIBH OF &t. 

Cbsaibe v. MagFablakb. 

Municipal debentures — Conditions — MuMcipd 
code. Art 982. 

Hbld, affirming the judgment of the Conrt 
of Queen's Bench, Montreal, M. L. R, 2Q.B. 
160, that a debenture being a negotiable 
instrument, a railway company that has 
complied with all the conditions piecedeLt 
stated in the by-law to the iFsuing and de- 
livery of debentures granted by a Monici- 
pality is entitled to said debentures, free 
from any declaration on their face of condi- 
tions mentioned in the by-law, to be per- 
formed in future, such as the future keeping 
up of the road.— Art 982 (Mun. Code) 
Foumier, J., dissenting. 

Appeal dismissed with costs* 

C. A. Geoffriun, Q,C., for appellants. 

/. O^Halloran, Q, C, for respondent. 



Quebec.] 



Ottawa, March 14, 1887. 



Fairbanks et aL, Appellants v. Bablow et al 
(Defendants), and (yHAixoBAN (Inte^ 
venant) Respondents. 

Pledge vAOwut delivery— Possession^Righls of 
creditors, 
B, who was the principal owner of the Soath 
Eastern Railway Company, was in the habit 
of mingling the monies of the Company 
with his own. He bought locomotives which 
were delivered to and used openly and pub- 
licly by the Railway Company as their own. 
property for several years. In January and 
May, 1883, B, by documents sous seivg prirl 
sold ten of these locomotive engines to F et 
al., the appellants, to guarantee them against 
an endorsement of his notes for {50^00(X B, 
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having become insolvent, F et aL, by tbeir 
action directed against B, the South Eastern 
Railway Company and B et aL, tmstees of 
the (Company under 43 & 44 Vic. ch. 49 Q., 
asked for the delivery of the locomotives, 
which were at the time in the open possession 
of the South Eastern Kailway Company, 
unless the defendants pay the amount of 
their debt B. did not plead. The South 
Eastern Railway Company & R et al., as 
trustees, pleaded a generaj denial, and, dur- 
ing the proceedings, CHalloran filed an inters 
vention, alleging he was a judgment creditor 
of B, notoriously insolvent at the time of 
making the agreement. 

Held, afiSrming the judgment of the 
Court of Queen's Bench, Montreal, M. L. R., 
2 Q. B. 332, that as the transaction with B. 
only amounted to a pledge not accompanied 
by delivery, F. et al., the appellants, were 
not entitled to the possession of the locomo- 
tives as against creditors of the Company, 
and that in any case they were not entitled 
to the property as against O'Halloran, a 
judgment creditor of B., an insolvent The 
action was therefore rightly dismissed and 
intervention maintained. 

Appeal dismissed with costs. 

Churchy Q. C, <fc NicoUs for appellants. 

(yHaUaranf Q. C, for respondents. 



COURT OF QUEEN'S BENCH, 
MONTREAL.* 

Prescription — PromisBory note — Interruption — 
Foreign jvdgment—C. S, L, C, ch 90. 

Held: — That a judgment obtained in a 
foreign country upon a promissory note 
made therein has the effect of interrupting 
prescription . A Imour <Sc Harris, Feb. 21 , 1884, 



Judicial gale of moveabU^^IrregvIariiies — Nul- 
lity — Revendicaiion of thing mid. 

Held :— (Reversing the decision of Gill, J., 
M. L. K., 2 8. C. 11) :— That a judicial sale of 
moveables may be set aside for irregularities 
in the proceedings as well as for fraud and 
collusion ; and where a piano not the pro- 
perty of defendant was seized and sold as 

* To Appear in Montreal Law Reports, 2 Q. B. 



belonging to him, for an insignificant part of 
its value, and the owner had no knowledge 
of such seizure, and it further appeared that 
there was no bidder at the sale, except the 
person who purchased the piano, it was held 
that the sale was a nullity, and that the 
owner was entitled to revendicate the pro- 
perty. NordJieimer et al, & Ledaire et a^., Sept. 
21, 1886. 



Procidure — Fhits nouveaux par riplique'—Ri' 
miri par criander du vendew, 

JuGE : — 1. Qu'un demandeur, qui a produit 
une contestation & une opposition, pent all^ 
guer par une r^plique sp^ciale & la r6i)onse 
de Topposant, un jugement intervenu dans 
une autre cause eutre Fopposant et le d^bitdur 
du demandeur contestant, qui regie le litige 
entre Topposant et le contestant, lorsque ce 
jugement a ^t^ rendu depuis la production 
de la contestation , surtout si dans la contes- 
tation et la r^ponse il a 4t^ fait allusion & 
cette autre cause et que Topposant ne se soit 
pas plaint en cour infgrieure de Tirr^gularit^ 
de la r^plique en en demandant le rejet ou 
autrement par la procMure 6crite ; 

2. Que le cr^ncier pent exercer la faculty 
de r^m^ au lieu et place de son d^biteur, et 
que s'il intervient un jugement entre oe der^ 
nier et Tacqu^reur d*un immeuble accordant 
le r^m^^ et fixant le monlant payable & 
Tacqu^reur pour obtenir la retrocession, le 
cr^ancier b^n^ficie de tel jugement et peut 
exercer les droits et se pr^valoir des avan- 
tages qu'il fissure ft son d^biteur et les oppo- 
ser ft Tacqu^reur ; 

3. Que sous ces circonstances, si I'immeu- ' 
ble a M delaiss^ par Tacqu^reur et vendu 
en justice et qu'il soit coUoqu^ pour les 
sommes qu'il a payees, le cr^ancier du ven- 
deur peut faire r^duire telle collocation au 
montant fix6 par le jugement accordant le 
r^m^rg et determinant H somme que Pacqu4- 
reur pouvait exiger avant d^ parfaire la re- 
trocession ; 

4. Qu'en pareil cas, si les deniers devant 
la cour sont suffisants pour acquitter les re- 
clamations de I'acquereur, le creancier n'est 
pas tenu de lui faire des ofPres de la somme 
que le vendeur etait tenu de lui payer pour 
obtenir la retrocession de Timmeuble. Bou* 
chard <Ss Lajoie, November 27, 1886. 
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Imputatitm of paymentB—C- C, 1159— Account 
rendered yearly during urie9 of years — 
Acqaietcence. 

HfiLD : — 1. Where the credits for each year, 
in an account current, are in exceis of the 
amount of interest charged for the year, it 
cannot be pretended that compound in- 
terest has been charged, inasmuch as (under 
C. C. 1159) payments made by a debtor on 
account are imputed first on the interest 

2. (Cross, J., diet) Where an account 
current was rendered each year during a 
long series of years, charging commissions 
as well as interest, and the debtor, being 
pressed to close the account, without formally 
adz^iitting or* denying the right to charge 
such commissions, continued to remit sums 
on accotmt, which remittances (if commis- 
sions should not have been charged) were 
more than sufficient to pay the claim, it is a 
fair inference that the debtor acquiesced in 
the rate of commissions as charged, and he 
\a obliged to settle the balance of the account 
on that basis. Dudley d: Darling^ May 26, 
18S6. 

Insolvent Trader — Departure after making ow- 
gignmentSaisie-arrH — Privilege of com- 
mercial traveller. 

Held :— The fact that an insolvent trader 
has made a voluntary assignment of his 
estate, does not justify his departure from 
the country without the consent of his credi- 
tors. It is his duty to be present, in order to 
give such information as may be required 
for the realization of his asseti<, and his 
departure without explanation is ground for 
the issue of a aaisie-arrH before judgment 

The privilege of a commercial traveller for 
wages, under C. C. 2006, which was main- 
Uined by the Court below (M. L. R., 1 S. C. 
191) not determined by the Court of Appeal, 
but doubted. Heyneman (k Harris^ June 30, 
1886. 

Promissory note — Evidence — Refusal to send 
the case back to enqutte. 

In an action on a promissory note for value 
received, the Court of appeal will not be 
disposed, unless for some substantial reason. 



to send the case back to enqutle. And 8o 
where the defendant was in de&nlt to pro- 
ceed, and finally, after the case had been 
taken en dilibSrij wished to examine some 
witnesses, and the Court below rejected the 
application, the Court of appeal refused to 
send the case back, on the ground that the 
defendant had not shown any substantial 
grievance. McOre€vy&SenicalfJuDe20,ld!8B, 



Compensation-^Notes received by Bank for Orf- 
lection — Insolvency, 

Held : — (Reversing the decision of Tob- 
RANCB, J., M. L. R., 1 a C. 225) :— Where drafts 
and notes were placed with a bank by a 
debtor of the bank, not as collateral security, 
but for collection; that compensation does 
not take place until the bank has received 
the amounts collected by them on such 
notes ; and in the present case, the debtor 
having become insolvent before any amounts 
were received on such notes, oompensation 
did not take place between the amount col- 
lected by the bank and the debt due to it* 
Exchange Bank of Canada & Canadian 
Bank of Commerce^ May 27, 1886. 



NEGLIGENCE OF RAILWAY PASSEN- 
GERS IN IMMINENT PERIL, 

" If I place a man in such a position that 
he must adopt a perilous alternative, I am 
responsible for the consequenoes.** This is 
the rule laid down by Lord Ellenboroogh, 
in the leading English case of Jones v. Bayee,^ 
where it appeared that the plaintiff had been 
on the top of a coach when, in consequence 
of the horses becoming unruly and unnaan- 
ageable, there was a real danger tliat the 
coach might be upset, and the plaintifi[^there> 
fore, jumped off and was thereby injured. 
And so, in the leading American case of 
Stokes V. SalsUmall^ where it appeared that a 
passenger had jumped from a stage-coach, 
fearing that it would overturn, it was laid 
down that '* it is sufficient, if he was placed, 
by the misconduct of the defendant, in such 
a situation as obliged him to adopt one alter- 
native, leap or remain in peril." We find 
Chief Baron Kelley laying down a like doc- 
trine in Siner v. (?. W» Ry. Co.;^ and 80, in 
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the Admiralty caae of The ByweU OastU,^ 
where in a collision, the libelled vessel 
changed her course when "in her very agony " 
as James, L J., put it, it was held that, if a 
ship, by wrong manoeuvres, has placed an- 
other ship in a position of extreme peril, that 
other ship will not be held to blame, if in 
that moment of extreme peril and difficulty 
she happens to do something wrong, and is 
not manoeuvred with perfect presence of 
mind, accurate judgment and promptitude, 
" although," observed Cotton, L.J., those be- 
fore whom the case comes to be adjudicated, 
with knowledge of all the facts, are able to 
see that the course adopted was in fact not 
the best" As it is put in the American case 
of We^ City Coal Company v. Healer,^ where 
a party has given another reasonable cause 
for alarm, he cannot complain th|it the per- 
son so alarmed has not exercised Cool pres- 
ence of mind, and thereby find protection 
from responsibility resulting from the alarm. 
So, in CoUint v. Davidwn^ it was said by Mo- 
Crary, J. : " In the case of sudden and un- 
expected peril, endangering human life, and 
cyising unnecessary excitement, the law 
makes allowances for the circumstance that 
there is but little time for deliberation, and 
holds a party accountable only for such care 
as an ordinarily prudent man would have ex- 
ercised under similar circumstances." But, 
in a recent case,^ Bi-amwell, L. J., objected 
with much force to such a phrase as " What 
would a prudent man do?" saying that a 
prudent man might jump out of a fast train, 
if he saw imminent danger to his wife or 
child ; ^ and the phrase should be taken to 
mean, "What would a prudent man do under 
ordinary circumstances ? " The general rule, 
indeed, seems to be best formulated by Field, 
J-, thus : 

" If a person, by a negligent breach of duty, 
expose a person towards whom the duty is 
contracted to obvious peril, the act of the 
latter, in endeavoring to escape peril, although 
it may be immediate cause of the injury, is 
not the less to be regarded as the wrongful 
act of the wrong doer ; • and this doctrine 
has we think, been rightly extended in more 
recent time to ' a grave inconvenience ' when 
the danger to which the passenger is ex- 
posed is not in itself obvious." *** 



In such a case, said Lord Ellenborough in 
Jones V. Boyce,^^ " the proprietor will be re- 
sponsible, though the coach was not actually 
overturned." But an able writer in the Oc- 
tober number of the American Law Regitter 
is perfectly justified in stating that the rule 
is subject to this limitation, — that it is neces- 
sary that the situation of peril in which the 
plaintiff is placed, in order to make his act 
while there an excusable error of judgment, 
must be the result of the negligence of the 
defendant ; " and where, therefore, the plain- 
tiff has, by his own negligence, placed him- 
self in a position of known peril, or where 
the act of the plaintiff causing his injury re- 
sulted from a rash apprehension of danger 
which did not exist, then, although in the 
excitement and confusion he makes a mis- 
take in his attempt to escape from impend- 
ing peril, and is exposed to greater danger, 
the consequences of such mistake cannot be 
visited upon the defendant, for no degree of 
presence of mind nor want of it has any- 
thing to do with the case, as it was negli- 
gence to be there. On this subject, no better 
illustration could be presented than the Irish 
case of Kearney v. The Great Southern and 
Western Railvxty Co., decided in June last by 
the Queen's Bench Division. 

The plaintiff there was a passenger on the 
defendants' railway from Lismore. At six 
o'clock, when the train was approaching 
Castletownroche station, the plaintiff felt a 
shock, and some pebbles struck the windows 
of the carriage, and the carriage, as the 
plaintiff thought, became filled with smoke. 
A man in the same compartment as the 
plaintiff looked out of the window, and cried 
out that the train was on fire. The train 
was moving very slowly at the time; the 
plaintiff was greatly frightened, and jumped 
out of the carriage, and was in consequence 
injured. It appeared that the coupling rod 
of the engine had broken, which caused 
water and steam to issue from the engine, 
which, it would seem, the plaintiff mistook 
for smoke. In fact, the carriage was not on 
fire, nor was the plaintiff, in fact, in any 
danger, when the accident happened. A 
brake was put on, and the train had nearly 
stopped when the plaintiff jumped out 
O'Brien, J., who tried the case, was of opinion 
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that there was no evidence that the injury 
to the plaintiff was caused hy any negligence 
or default of the defendants, and directed a 
verdict and j idgment to be entered for the 
defendants. The plaintiff, thereupon, moved 
to set aside this verdict and judgment, and 
the question for the Court was, whether the 
judge was right in the direction he gave. 
May, C.J., and O'Brien, J., held, that the in- 
jury to the plaintiff was not the result of any 
negligence by the defendants, and that the 
direction of the trial judge was right; 
though, of course, as regards the negligence 
of the defendants, the case would have as- 
sumed a different aspect had the railway 
carriage been in fact overturned in conse- 
quence of the defect in the machinery, or 
the plaintiff injured by the direct conse- 
quence of that defect, instead of by reason 
of rashly jumping out, without inquiry, im- 
mediately on hearing the cry of "fire." 
Johnson, J., agreed in the decision, but with- 
out deciding whether there was evidence of 
negligence on the defendants' part for the 
jury. But, on the question whether, as- 
suming negligence on the defendants' part, 
it was by reason thereof the plaintiff sus- 
tained the injuries, he thought there was 
not evidence for the jury of a peril justifying 
the plaintiff's dangerous act of jumping out 
of the carriage. And after citing Jones v. 
Boyce and Bobsop, v. North Eastern, Ry,, he 
said : " In the present case there was not, 
in my opinion, evidence of peril or grave in- 
convenience within these authorities wliich 
ought to have gone to the jury. The coup- 
ling-rod of the engine broke ; one end pierced 
the boiler ; steam escaped thence, and smoke 
from the furnace ; the train yielded at once 
to the action of the vacuum brt^e— was 
slowed and shortly came to a standstill. It 
does not appear how the engine-driver and 
stoker came by the serious injuries they sus- 
tained; but no passenger in tiie train was 
injured, or (except the plaintiff and the girl 
O'Connor) even alarmed. These two seem 
to have been terrified by the cry— -a state- 
ment uf some men being ^ assengers in the 
same compartment — that the train was on 
fire. The defendants are not responsible for 
this cry or statement ; it was unfounded, in 
fact; but the plaintiff, in panic, jumped 



through the carriage door, which the girl 
O'Connor had opened, and she was injared. 
The injuries, however, were» in my opinion, 
the result of unfortunate rashness, and not 
of the defendants' negligence. On this 
ground, therefore, I think the case vas 
rightly withdrawn from the jury."— IriM 
Law Thnes, 

U Stark. 402. < 4 Pro. D. 219. 

nSPeUlSI. *84ni. 12». 

» L. R. 3 Ex. 160. « 19 Fed. Rep. 81 

7 Lax ▼. Mayor of Darlington. 5 Ex. D. 2& 

* See Lloyd ▼. Hannibal, etc., Ry.. 51 Mo. 509. 

^ Jones V. Boy 00, tujara, 

i"Rob«on ▼. The North Eastern By. Co.. L. R. 10 Q. 

B.271. 
" Jones ▼. Boyce, tupra. 
" See the Eli aabeth Jones. 112 U. S. 5 14, 686. 

INSOLVENT NOTICES, ETC. 

Quebec Official Gazette, March 19. 

Judicial Abandonments, 

Oeorge Darohe. trader, St. Mathias, district of Sl 
Hyacinthe, March 10. ^ . ,. ,. « 

Pierre Georges Delisle, printer, Quebec, Haieh l^ 

C. E. Dion A Co., traders, Tingwick. Mareh U. 

Myer Myers, Montreal, March 14. 

Francois Xarier St. Laurent, trader, RiehmoQi, 
March 14. 

B. St. Pierre & Co., boot and shoe dealers, Nicolet, 
March 4. 

Curaton appointed- 

Re Berthiaame & Co.. hatters and furrieiB.— Seath 
and Daveluy, Montreal, curators. March ^ ^, 

He Rudolph Bouthillier.-C. Deamarteau. MontKal. 
curator, March 15. . ^. . ... ^ , 

He James Cu liens.— Fulton k Richards, Montreal, 
curator, March 15. « » j 

/{e Zelic Davis, cigar manufacturer.— Seath «uw 
Daveluy, Montreal, curator, Feb. 25. ^ _ ^ , 

He Melodie Leclaire (A. Amyot ACo).— Henry Ward. 
Montreal, curator, Match 9. 

lie Henry Kearney, grocer. — S. C. Fatt, Montrea:. 
curator, March 16. ^ « v t 

Re Louis Lamontagne, Ste. Cun^gondc— Seath £ 
Daveluy, Montieal, curator, March 10. 

/^e Bamett Laurence.— S C. Fatt. Montreal, eaia- 
tor.Feb. 4. ,, . ^ , 

Re Oliver. Gibb & Co.-J. MoD. Hams, Montreal. 
cumtor, Feb. 22. ^ . «. t 

Re Ijeopold Provencher, Ste. Gertrude.— Kent * 
Turcottc, Montreal, curator, March 10. 
Dividend: 

Re Archibald M. Allan. -Pinal dividend. ptyaM'' 
April 10, Kent & Turootte, Montreal, curAtor. . 

Re A. E. De«ileta, Three Rivers.— Final divileol 
payable April 10, Kent & Turcotte. Montreal, cttr»t-.f 

Re Marie DeanuteLs (J. U. lamontagne A Co.i- 
Final dividend, payable April 10, Kent A Turootts. 
Montreal, curator. ^ . 

Rr Jane Mayrand(Mr8. Billy)— Final dmdend.piy- 
ablo April 1«». Kent A Turcotte. Montreal, ourmtor. 

Re Ang/;lique Normand ( K. Normand A Co,)— Final 
dividend, payable April 10, Kent A Turcotte, Montm.. 
curatt»r. . ^. . , . « .u k- 

Re Willaim Knowles, tailor.— Dividend, Seath * 
Daveluy, Montreal, curator. . . , 

Re Lecavttiier A Frere.- Final dividend. pay»Me 
April 10, Kent A Turcotte, Montreal, curator. 

Re Sanders A Pelletier— Final dividend, payab.e 
April 10, Kent A Turcotte, Montreal, curator. 
Separation om to property, 

Mary Hoobin vs. Michael Leahy, stevedore. Mont- 
real, March 15. ^ . . 

Helcia Roy vs. Clement Phaucas dit Raymond, for- 
merly of Notre Dame du Lao, March 9. 

Apoline T6ireault vs. Michel Benoit, laborer. Fare- 
ham, March 10, 
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The Supreme Court of the United States, 
on the 7th of March, affirmed the decision in 
Accident Inmrance Co. of N,A. v. Crandal, re- 
ported in 9 Leg. News, 137, 138. The law is 
thus laid down that an insurance against 
" bodily injuries, effected through external, 
accidental and violent meaos," and occasion- 
ing death or complete disability to do busi- 
ness, and conditioned not to " extend to death 
or disability which may have been caused 
wholly or in part by bodily infirmities or 
disease, or by suicide or self-inflicted inju- 
ries," covers a death by hanging oneself 
while insane. We shall give a report of the 
case in another issue. 

The London Law Times, referring to the 
second reading in the House of Lords of Lord 
Bramwell's bill to enable prisoners, and the 
husbands and wives of prisoners, to give 
evldenoe on their trial, says :— " We wish the 
measure all success, for although it will no 
doubt work unfavorably to criminals as a 
class, we feel convinced that it will be a boon 
to innocent persons, and aid materially in 
unravelling mysteries in which innocent per- 
sons are chai^ged with crime. The fifth clause 
of the bill, to which Lord Esher objects, pro- 
vides that a prisoner shall not be cross- 
examined as to any previous convictions. 
But we fail to appreciate Lord fisher's objec- 
tion. Evidence from the dock under any 
circumstances would always be received by 
a jury with reserve, but the admission by a 
prisoner of a previous conviction would in 
nine cases out of ten ruin his chance of ac- 
quittal, and completely defeat the object of 
the act. A prisoner, although i nnocent of the 
immediate crime charged against him, would 
hesitate to give evidence, however important 
his evidence to his case might be, if he knew 
that he ran the risk of having to admit a 
previous convictioiL" 

The Supreme Court of Kansas, in Unwn 
Pacific B.B.CO.Y' Beatty, gave theijr decision 



in a way which hardly seems fair to the 
physician who was plaintiff The question 
was of considerable interest A passenger 
train was thrown from the track by a tor- 
nado, and a number of employees and pas- 
sengers were injured. The division super- 
intendent of the company had ordered the 
injured persons to be taken into town and 
to be treated by a certain physician at the 
company's expense. The physician pre- 
sented his bill to the company, for services 
and medicines, for $250, which the general 
superintendent rejected on the ground that 
the company was not in fault for the acci- 
dent, and that he was not employed by the 
company to attend the injured passengers* 
He brought suit and recovered judgment, 
and the railroad company appealed the case. 
The Supreme Court held, that where passen- 
gers are injured through no fault of the com- 
pany, a contract made by the division 
superintendent with a physician to give 
these persons medical attendance and sup- 
plies will not be enforced against the com- 
pany; he is not authorized to bind the 
company; and that the company in cases 
where injury to a passenger resulted from 
unavoidable accident without any fault or 
negHgence on its part, is not responsible for 
the injuries sustained. 

SUPEEIOR COURT. 

Sherbbookb, Feb. 28, 1887. 

B^ore Bbooks, J. 

Mackenzie et vir v. Wimon, and Magdokald 
et al., and Bebnabd, mU en cause, 

Le8S(/r and Lessee— Prohibiticn to svbkt—C. C. 
leZS—Waste—ResUiation. 

Held : — That the dawe in a lease providing 

tlvat the tenant shall not sub-let loithout the 

consent of the lessor being first obtained in 

writing, must be stncUy observed. 

Per Curiam.— This "was an action under 

the Lessor and Lessees Act, accompanied by 

an attachment par droit de tadte. 

The plaintiffs set up a written lease, sous 
seingprivi, of a house and farm of about 30 
acres, in the township of Melbourne, from 
May Ist, 1886, to May Ist, 1887, for the rental 
of $175.00, payable quarterly,with prohibition 
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to sub-let, except with the consent of the 
lessor in writing ; and allege : — 

1. That defendant abandoned the premises 
and sab^let the house to the Rev. Bernard 
without plaintiffs' consent ; 

2. That defendant committed waste and 
damage on the property, particularly by 
allowing his cattle to roam at will through a 
large orchard of young trees, whereby dam- 
age to the amount of $90 was caused ; 

3. That the premises were left insufficient- 
ly garnished to secure the rent for the 
balance of the year. The defendant had 
paid the rent up to the 1st of Nov. 1886. 

The defendant pleads the general issue, 
and claims that no damage was done, that 
the orchard was injured prior to his occu- 
pancy ; that he had eub-let with plaintiffs' 
knowledge and consent, had tendered the 
rent for the balance cf the lease before going 
out, and had left upon the property much 
more than enough to secure the rent for the 
rest of the term. 

From the voluminous evidence, it appears 
that the moveables left on the place by 
defendant, ranged in value from $200 to $800, 
according to the estimate of different wit- 
nesses ; considerably more than the amount 
sued for, $172.50. The plaintiffs, therefore, 
fail entirely on this point. 

As to sub-letting, our Code, Article 1638, 
says that the lessee has a right to sub-let or 
to assign his lease, unless there is a stipula- 
tion to the contrary. If there be such a 
stipulation, it may apply to the whole, or a 
part only of the premises leased, and in 
either case it is to be strictly observed. 

Is this condition such, that the writing is 
essentia.1, de rigueur ? 

Lorrain, Code des Locateurs et Locataires, 
p. 173, No. 457, says :— 

" La clause prohibitive de sous-location 
*' stipule ordinairement que le locataire ne 
" pourra sous-louer aans le conmiiemcnt par 
" icrit du locateur, II faut rechercher par les 
*' termes de Tacte ou par les circonstances si 
•* la condition de Tecriture est essentielle au 
*' consentement, auquel cas I'^crit serait in- 
" dispensable pour prouver la consentement 
*' ft la sous-location, ou si elle n'est ins^r^e 
" que par habitude et n*est qu'une forme de 
** style banale, auquel cas le consentement 



* mtoe verbal pourrait dtre piouve smTuit 
" les r^les ordinaires de la preuve." But it 
is to be observed that this proceeds on the 
assumption that a consent of some kind has 
been given. 

In the present case, the plaintiff denies 
that she gave consent, but says that when 
applied to, which was after the premises were 
abandoned and she had consulted her atto^ 
ney, she replied that she had nothing to do 
with the matter, that it was out of her hands. 

The case of Cordner v. MitchOl, 9 L. C. J., 
p. 319, is not in point, for there, there was the 
verbal consent of the plaintiff's agent, and 
the plaintifl had acquiesced therein doriog 
the entire term of the lease, which was held 
to be equal to a consent in writing. Here the 
plaintiff denies consent, and even the wit- 
ness, Mrs. Wilson, does not pretend that 
plaintiff said anything further than that the 
Rev. Bernard would make a good tenant. 
The fact of her having nothing to urge 
against his desirability as a tenant, is not 
equivalent to consenting to receive him as 
such. 

The case of David v. Richter, 12 R. L 96, was 
not this case. There the defendant was not to 
sublet without the consent in writing of the 
lessor and without his approval of the new 
tenants. It was held that this was not so ab- 
solute as to prevent the Court from consider 
ing the motives of the lessor who refused sys- 
tematically to consent to a subletting and 
finally put a price upon his consent 

The only question is, is this clause a com- 
plete prohibition to sublet? Our Code, Art. 
1638, says it is, and when the law says ex- 
pressly that a clause is de rigueur, it requires 
the most positive proof to establish the 
contrary. 

Marcad6, VoL 6. (Ed. 1875) under Art 
1717,C. N. says:— 

" Mais si le locataire pent ainsi, en prin- 
'' cipe, sous-louer ou m^me c^er son bail 
" il se peut aussi que cette faculty lai soit 
" enlev6e par une convention particoli^ de 
'* ce bail ; et notre article a soin de d^larer 
" que cette convention, dont on tenait autre- 
"fois peu de compte dans les baoz des 
'* maisons, devra d^sorniais 6tre prise tou- 
''jours d, la rigueur^ c'est a-dire fitre s^iense- 
" ment appliqu6e par lee tribunaux, aussi 
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" bien dans les baux de maisons que dans 
" ceux de Mens ruraux. Ce n'est li, au sur- 
" plus, qu'iine application du Sroit commun, 
" qui veut que toute conventdon fasse loi 
** pour ceux qui Tont souscrite." 

This is quoted by the Oodifiers as the 
basis of our article 1638. Sirey (Ed. 1885) 
Art. 1717, note 24, says, the prohibition to 
sublet is absolute. See also Mourlon (Ed. 
1883) Vol. 3, p. 332 no. 739. 

Laurent, (Ed. 1878) Vol. 25, p. 246, no. 219, 
says:— 

"Faut-il rinterpr6ter & la rigueur de 
"decider qu'un consentement verbal, ou 
'' manifesto par des faits, serait insuffisant, 
'* alors m§me quHl n'y aurait aucun doute 
" sur la volont6 du bailleur ? 

" II a encore ^t^ jug6 que le consentement 
" verbal du bailleur & la sous-location ^tait 
" sufi&sant et que la preuve en pouvait se 
" faire par les voies ordinaires que la loi 
*' autorifle ; dans Pespece par des pr6somp- 
^ tions appuy^ sur un commencement de 
" preuve par 6crit" 

Here there is no commencement of proof 
and no verbal consent 

See also Sirey (Ed. 1885), 1717, note 25. 

As to the question of waste and damage, 
the evidence shows clearly that the defend- 
ant did not use the premises as he ought to 
have done, particularly the orchard. Damage 
to the extent of at least $20, is proved. 

Judgment for balance of rent and $20 
damages. Lease resiliated and attachment 
held good. 

Hon, H. Aylmer, for plaintife. 

Lawrence & Morris, Counsel for plaintiffs. 

Ives, Brown ifc French, for defendant. 

(H. D. L.) 

SUPERIOR CX)URT. 

Aylmbb, (district of Ottawa), March 4, 1887. 

[In Chambers.] 

B^ore WiiRTELB, J. 

DtniAiBy Petitioner, V. Fortin, Respondent 

HvSi, City of— Municipal Election, 
Heij> : — That to give a casting vote in case of 
an equality of votes ai a municipal election 
in the city of Hull, it is not necessary that 
the president of the election should be quali- 
fied as a municipal elector. 



Per Curiam. A petition was presented a 
few days ago contesting the election of the 
respondent as an alderman of the city of 
Hull, and an application is now made for a 
day to be fixed for the adduction of evidence 
and for the subsequent hearing of the case. 
The charter provides that the judge shall 
order proof to be adduced, if he is of opinion 
that the grounds set forth in the petition are 
suflacient in law to void the election. This 
implies a preliminary hearing on the suffi- 
ciency of the allegations. 

In the present case, various grounds are 
alleged, such as bribery, furnishing money 
to pay taxes, giving liquor, providing car- 
riages, that certain electors voted without 
having paid their taxes, and lastly that the 
president of the election gave his casting 
vote while owing arrears of taxes. 

After having heard the parties on the 
sufficiency of these allegations, I am of 
opinion that all the grounds except the last 
might be sufficient to annul the election, 
but that the last is not a cause of nullity. 

The first election in the city of Hull was 
presided by the registrar of the county of 
Ottawa, and section 14 of the charter pro- 
vided that in the event of an equali^ of 
votes, he should give a casting vote and that 
he should be entitled to give such castmg 
vote whether or not he was himself quali- 
fied to vote. 

All municipal elections in the city of Hull, 
are now presided by one of the aldermen 
who do not retire from office, apjwinted by 
the council ; and section 19 of the charter 
enacts that such alderman, for all purposes 
relating to elections, should have the same 
powers as the registrar. Section 205 of the 
Quebec Election Act, which provides that 
it shall be the duty of the returning officer 
in case of an equality of votes, to give a cast- 
ing vote, has, moreover, been incorporated in 
the charter, with the substitution of the 
" president of the election " for the " return- 
ing officer.*' 

The duty of giving a casting vote is im- 
posed upon the president of the election, but 
it is nowhere provided that he must possess 
all the qualifications of a municipal elector 
to do so, including the payment of all mtmi- 
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cipal and school taxes then due. In fact the 
very contrary is laid down in the charter 
itself; and it may happen (and I believe 
that in the present case it does happen), that 
the president of the election is not an elector 
of the ward in which an equality of votes 
occurs. 

The president of the election, like the 
returning officer in a parliamentary election, 
does not give the casting vote in the exercise 
of a franchise, but gives it in the execution 
of a duty specially imposed upon him by 
statute. Whoever is quahfied to act as the 
president of an election, is empowered with- 
out other qualifications to give a casting 
vote- 

The ground that the president of the elect- 
ion had not paid the taxes due by him pre- 
viously to the day of the voting is therefore 
insufficient in law to void 'the election, and 
must be rejected. 

The judgment was drawn as follows : — 

" Parties ouies apr^ examen de la requete 
^ cette cause : 

''Consid^rant que le pr^ident de T^lection 
dans une Election municipale, dans la cit^ de 
Hull, donne son vote preponderant au cas 
de partage ^gal des voix en sa quality do 
president de P^lection et non com me eiec- 
teur, et que, partant, il n'y a pas lieu de s'en- 
qu^rir s'il possMe toutes les qualifications 
n6cessaires pour autoriser un eiecteur & voter; 

•* Consid^rant que le fait que Cliarles Eve- 
rett Graham, le president de I'^lection dont 
il est question en cette cause, n'aurait pas 
pay4 ses taxes municipales ou scolaires lors- 
qu'il a donne son vote preponderant en fa- 
vour de rintim6, ne constitue pas une cause 
de nuUite et ne saurait afiecter le sort de re- 
lection ; 

" Considerant que lei autres faits et moy ens 
articuies dans la requete pourraient etre suf- 
fisants en loi pour faire prononcer la nuilite 
de reiection de Tintime dont le petitionnaire 
se plaint; 

**Nous, soussigne, juge de la Cour Supe- 
rieure, renvoyons comme insuffisante et non 
fondee en loi ^allegation que le vote prepon- 
derant du president de I'eiection est nul parce 
qu'il n'avait pas paye ses taxes et, partant, 
n'etait pas qualifie comme eiecteur ft voter, 
et nous ordonnons qu'il soit precede ft la 



preuve des autres faits et moyens articol^s 
dans la requete, jeudi, le dix mars coarant, 
dans la Balle*d'audience de la Cour Sup^ 
rieure, au palais de justice, ft Aylmer, ftonn 
heures de Tavant-midi, et que raudition des 
parties ait lieu immediatement aprte la cl6- 
ture de Tenquete." . 

Rochon (Sc Champagne for petitioner. 

/. M. McDougaUf for respondent 

SUPERIOR COURT. 

ATUfBE, (district of Ottawa,) March 14, 1887. 

(In Chamben.) 

Before Wubtelk, J. 

Major et vir v. McClelland^ 

Tariff of Advocated Fee* — Actum dismiisedon 

demurrer. 
Hbld : — That the attorney's /ee, on an odm 
dismissed on a demurrer , is the nme <m (w 
an action dismissed on a preliminary p/eo. 

An application was made in this cause to 
the judge in chambers, for the revision of 
the taxation by the Prothonotary of the 
costs awarded to the defendant on the dis- 
missal of the action. The point submitted 
was, what fee was a defendant's attorney en- 
titled to when the action was dismissed on a 
demurrer. The ruling was as follows :— 

" Having heard the parties by their coon- 
sel upon the application for revision of the 
taxation of the costs payable by the female 
plaintifi' to the defendant, having examined 
the proceedings of record, and having de- 
liberated thereon ; 

" Seeing that the action in this cause was 
dismissed, after the production of a peremp- 
tory exception and plea, but before any proof 
was made, on a demurrer pleaded by the 
defendant; 

" Seeing that the Prothonotary, by his 
taxation, has allowed a fee on the action of 
$50, as if the action had been dismissed after 
final hearing on a plea to the merits, and 
that the taxation of such fee is contested by 
the plaintifis ; 

" Considering that by article 21 of the 
Tariff of Advocates' fees in the Superior 
Court, a demurrer, in respect of the taxation 
of fees, is assimilated to declinatoiy and 
dilatory exceptions and to exceptions to the 
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form, or to pleas other than pleas to the 
merits, and that only the same fee is allowed 
on a demurrer which is over^ruled as on 
the dismissal of any such preliminary ex- 
ception ; 

"Considering that hy article 7 of the tariflf, 
a fee of $25 is allowed to the defendant's 
attorney, on an action of the first class, when 
it is dismissed on a plea other than a plea 
to the merits and without proof having heen 
made; 

^'Considering that the same rule should 
and must he applied , in respect to the tax- 
ation of costs, to a demurrer, whether it he 
over-ruled or whether the action he dismiss- 
ed thereon, and that the same fee only can 
be allowed on an action dismissed on a de- 
murrer, as on an action dismissed on a pre- 
liminary plea, being in the present case $26 ; 

" Considering, however, that in the present 
case, a plea to the merits other than a de- 
murrer was filed, and that the action was 
disposed of after the filing of such a plea, 
which entitles the defendant's attorney to a 
fee of $30; ^- 

" I, the undersigned judge of the Superior 
Court, do therefore reduce the attorney's fee 
of $50 to $30, and I do further strike off a 
fee of $3 erroneously charged for attendance 
at the putting in of security for costs; and, 
making such deductions, I do allow and tax 
the defendant's bill of costs on revision at 
$62.80.'' 

N. A. Bekourt, for Plaintiffs. 

Henry AyUn, for Defendant 



OOUR DE CIRCUIT. 

Montreal, 21 mars 1887. 
Coram Loramgbr, J. 
Dbsjardins v. Roghon. 
Cldture mitoyenne— Droit du propriitaire 
riverain, 
Juoic : — Que loreque deux propriitaxree riverains 
orUfaii une d6ture miloyenne chacun par 
moitiSf tin des propriitaires a le droit d^en- 
lever la ddtvte faite par eon voieinpow la 
remplacer par le mur de ea jnaison, mais 
que dans ce eas, U doit remettre laddtvre 
qu'il a enlevSe au propriitaire qui Vavait 
faiUj oultden payer la valeur. 



Le iemandeur r^lamait du d^endeur 
$10.00 pour une cldture qu'il avait faite pour 
clore son terrain et que le d^endeur avait 
enlev6e sans droit. 

Le d^endeur plaida que cette cl6ture ^tait 
mitoyenne, et qu'il ne I'avait enlev^ que 
pour b&tir & la place un mur en brique, 
lequel devait servir de mur de c6t6 & la mai- 
son qu'il b&tissait ft cet endroit, qu'ainsi le 
demandeur ne souffrait aucun dommage, 
qu'au oontraire, le mur mitoyen actuel valait 
beaucoup plus que la cldture enlev^ 

La cour d^cida que bien que la cl6tore fdt 
mitoyenne et que le d^ndeur pouvait I'enle- 
ver pour construire ft la place un mur en 
brique A I'usage de sa maison, n^anmoins, il 
devait remettre au demandeur sa cl6ture 
qu'il avait enlev6e, ou lui en payer la valeur. 
Or, comme dans son plaidoyer il n'offraitpes 
de remettre cette cldture, le d^fendeur devait 
§tre condamn6 A en payer la valeur estim^e 
k $9.00. 

Jugement pour le demandeur pour $9.00 
avec d^pens. 

Adam et Duhamd, avocats du demandeur. 
/. /. Beauchamp, avocat du d6fendeur. 
(j. J. B.) 

COURT OF QUEEN'S BENCH, 
MONTREAL* 
Quo Warranto— C. C. P. 101&— Jurisdiction of 
the Courts — jFtnes. 
Held, 1. Under C. C. P. 1016, any person 
interested may bring a complaint in the nar 
ture of a quo uxirranto, whenever another 
person usurps, intrudes into, or unlawfully 
holds or exercises any office in any corpora- 
tion, or other public body or board ; whether 
such office exists under the common law, or 
was created in virtue of any statute or ordi- 
nance. 

2. Thejurisdiction of the courts of justice 
cannot be ousted, save by express words in 
the statute incorporating such public body, 
and a mode of appeal provided by the by- 
laws does not, therefore, deprive the mem- 
bers of their recourse before the ordinary 
tribunals. 

3. The members of such body cannot be 
deprived of their votes for non-payment of 



* To appear in Montreal Law BeportB, 2 Q.B. 
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fines exigible under the by-laws, wthont 
first having had an opportunity to give their 
reasons why the fines should not be imposed 
and further, without the fines having been 
formally pronounced. Heffeman & Walih^ 
Nov. 27, 1886. 

BaUvxiy^ExeeuJIwn^Seizwre of ParU 

EM, That a railway cannot be seized and 
sold in part, even on a judgment by bond- 
holders, except in accordance with the dis- 
positions of the special statute authorizing 
the creation of the mortgage or hypothec 
A railway is an indivisible thing, and can 
only be sold as a whole. Stephen etalfd: La 
Banque d'Hoehdaga,&ept 21, 1886. 



SUPERIOR COURT, MONTREAL* 
PromisBory note — Endorsers — Agreement be- 
tween (he partieS'^Evidence. 
Held, In an action between parties to a 
promissory note, that the true intention and 
agreement of the parlies should be carried 
into effect, the Uucta and circumstances at the 
time of the transaction may be established 
by parol evidence, and it may be shown that 
an endorser, whose name appears below that 
of the payee, really endorsed before the latter, 
as surety for the maker to the payee, 
although the name of the payee appears on 
the note as the first endorser. Deschamps v. 
Leger, and Bonhojnme, Torrance, J., Nov. 24, 
1886. 

Principal and Agent^ Revocation of agents 
cnUhority^Right to indemnity—Prospective 

Profits. 
Held, That while a mandate, for which no 
term has been stipulated, is revocable at will, 
even if the agent be remunerated by a fixed 
commission, yet the revocation in such case 
is subject to the obligation on the part of the 
principal to indemnify the agent for any loss 
actually sufiered by him in consequence of 
the revocation of his mandate, aDd that may 
be seen to have been contemplated at the 
time the appointment was made. 

2. The agent's claim to indemnity, how- 
ever, cannot be extended so as to include 

* To appear in Montreal Law Reports, 3 S. C. 



loss of profits in futuro after the revocation of 
his agency, but only such expenditore u he 
may have made to provide for canying on 
the business. 

3. In the present case, no proof was nude 
of such expenditure. Oantlie et aL t. Tla 
Coaticook Cotton Co-, Johnson, J., May 28, 
1886. 



Jury trial — Time for fiocing fads for jvr^ 
C C P. 352 — Acqweacerux in irregidanty— 
Libel — Error in name of defendant^ 
Amendment by final judgment 
Held, 1. The rule of C. C. P. 352, which 
says that no trial is fixed until the facts to 
be inquired into by the jury have been 
assigned, is one to be strictly followed, and 
where a motion by plaintiff to reform the 
assignment of facts was granted after the 
day for the trial was fixed, this was an irre- 
gularity which the defendants were entitled 
to urge, unless it appeared that no injnstioe 
had been caused to them by the erro:. But 
in the present case, the defendants had 
waived their right to object, by acquiescing' 
in proceeding to trial and by consenting that 
a bystander should serve on the jury, when 
it appeared that sufficient jurors were not 
present to form a jury. 

2. Where the publisher of a libel was 
served and ordered (but by a wrong name' 
to appear, and he appeared in that wrong 
name, and^ without disclosing his correct 
name, pleaded not guilty, such plea put in 
issue only the fact of pubhcation and the in 
nuendos, and the verdict rendered by the 
jury cannot be set aside on the ground that 
it was founded upon evidence of what was 
done by another person. 

3. The judges of the Superior Court sitting 
in review, may, by the final judgment, grant 
the plaintiffs motion to insert theconect 
name. 

4. Misdirection refers to matters of la^. 
and it is not misdirection where the jadge 
presiding at the trial charges the jury to find 
affirmatively or negatively on a matter of 
fact 

5. It is not misdirection for the judge to 
charge the jury that by law they should find 
the article to have been published falsely and 
maliciously unless the defendants pleaded 
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and proved the truth of it Canada Shipping 
Co. V. MaU Printing and Publishing Co,, in 
Review, Sicotte, Johnson, Cimon, JJ., April 
30, 1885. 

Testamentary executor — Oroundt for removal 
from office — Mala fides and dishonesty 
—a a 917, 282, 285. 
Held, That a testamentary executor, whose 
administration exhibits dishonesty or bad 
faith, may be removed from office. Dishon- 
esty on the part of the executor is shown in 
the present case ; (a) by his placing obstruc- 
tions in the way of the administration of the 
estate, in order to favor another estate in 
which he has a greater interest ; (b) by con- 
cealing from his co-executor a debt due by 
him to the estate ; and (e) by his pleading 
in defence to an action by the estate, that he 
had been party to an evasion of the law, 
which plea, if successful, would destroy a 
security given to the estate. Mitchell etaLv. 
Mitchell, in Review, Torrance, Gill, Mathieu, 
JJ., Nov. 30, 1886. 



APPEAL REGISTER—MONTREAL. 
Monday, March 21. 

Sehlhach & Stevenson. — Heard on merits. C. 
A.V. 

RobiUard & i>u/aiiz.— -Heard on merits. C. 
A.V. 

Joyce <k The City of Montreal. — Heard on 
merits. C.A.V. 

Tuesday, March 22. 

Cie- de Navigation de Longueuil dc Les Com- 
missaires d*Ecole de Longueuil. — Motion for 
leave to appeal from interlocutory judgment, 
rejected. 

Lapalme de ^rr^— Motion to quash writ of 
appeal granted. Motion for leave to appeal 
from interlocutory judgment rejected. 

Lanctot dc Ryan. — Motion for leave to appeal 
from interlocutory judgment, rejected. 

Leduc dt Beauchemin, — ^Judgment confirmed. 

Cooper et al. dc Mclndoe. — Judgment con- 
firmed. Motion for leave to appeal to Privy 
Council, granted. 

Gifford es qual. dc Harvey el al, — Judgment 
reversed. 

Taylor dc GendrorL — Judgment confirmed. 

FeUows Medical Co. de Lambe es guo/.— Mo- 
tion for substitution granted. Ck)ste reserved. 



Lowrey de JSotKA.— Heard on merits. C.A.V. 

Durham Ladie^ College de Tucker.— Case 
settled out of court. 

Gilman de Exbiange Bank of Canada.— ^eaxd 
on merits. C.A.y. 

Beaudry de CovrceOes Chevalier, de Lord et al. 
— Part heard. 

Wednesday, March 23. 

The Queen v. Cule or Bowen, (Two cases).— 
Heard on reserved case. C A.V. 

Dorian dc />orum.— Heard on motion for 
leave to appeal from interlocutory judgment 
C.A.V. 

Beaudry de CourceUes Chevalier, de Lord et al. 
— Hearing on merits concluded. CA.V. 

Ross de BrulS.—ReKrd. C.A.V. 
Thursday, March 24. 

AUan dc Merchants Marine Ins, Go.— -Motion 
for dismissal of appeal, granted for costs. 

Massue de Corporation St. Aimf.^HeArd. 
C.A.V. 

Primeau dc (?ife».— Heard. C.A.V. 

Giles de Jacques.—Hea.rd. GA.V. 
Saturday, March 26. 

The Queen v. Cole or Bouxti. (Two cases).— 
Conviction maintained. 

Oie de Navigation de Longueuil de Citi de 
MontrSal, dc Taillon, Atty. Gen.-^udgment 
confirmed, Cross, J., diss. 

Lebeau de Poitras. — Judgment reversed, each 
party paying his own costs in all the courts. 

Canadian Pacific RaUuxty Co. de McRae. — 
Judgment confirmed. 

RobiUard de Dufaux. — Appeal dismissed 
without costs. 

Mail Printing Co. de Canada Shipping Co. — 
Judgment confirmed. 

Eraser de McTavish. — Motion for leave to 
appeal from interlocutory judgment. C.A.y. 

Judah de Boxer.— 'Motion for leave to appeal 
from interlocutory judgment. C.A.V. 

Charbonneau dc Charbonneau. — Appeal dis- 
missed, no proceedings being taken within 
the year. 

Jodoin de Lanthier, dc Jodoin et a/.— Petition 
for reprise dHnstance granted. 

Ryan de Sanche. — Motion for leave to appeal 
from interlocutory judgment C.A.V. 

Monday, March 28. 
I Dorion dc Dorian. — Motion for leave to ap- 
peal from interlocutory judgment granted. 
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Frater & ifcTbvM^-Similar motion granted. 

Rycm. ds Samche. — Similar motion granted. 

Judah ds Boxer. — Motion for leaTe to appeal 
from interlocutory judgment rejected. 

Mail Printing Co. & Laflamme. — Motion for 
dismissal of appeal granted for costs. 

AUan & PraU. — Heard on motion for leave 
to appeal to Privy Council C.A.V. 

Murray <Ss Bvrland, — ^Heard on motion to 
dismiss appeal. C.A.V. 

Ritchie <fe Tottmiie.— Heard on merits. C. 
A.V. 

Nadeau ds Cheval SL Jacques, — Heard. Ap- 
peal dismissed without costs. 

Wheeler dk j[)upati/.— Heard on merits. C. 
A.V. 

Tuesday, March 29. 

Murray <k Burland.— Security declared in- 
sufficient. New security ordered. 

AUan ds /Vatf.— Motion for leave to appeal 
to Privy Council granted. 

The Bradstreet Company dc CarsUyetal.— 
Heard on merits. C.A.V. 

The Bradstreet Company S Cardey. — Heard 
on merits. CA.V. 

The Court was adjourned to Monday, May 
16, 1887. 



INSOLVENT NOTICES, ETC. 

Qwhec Official OtuetU, March 20. 

Judicial Abandonments. 

Ferdinand Jobin, Qaebeoi Feb. 21. 

Ouratorw appointed* 

Re Charles E. Fonrnier.-Kent k Turcotte, Mont- 
reali ourator, Biaroh 22. 

Re Ferdinand Jobin.— £. Beffin« Quebec, curator, 
March 12. 

Re T. Monpas, Bt. Pierre .^Kent k Turootte, Mont- 
real, carator, March 19. 

i2e Myer Myers.— W. A. Caldwell, Montreal, cara- 
tor, March 23. 

Re Henry D. Somenrille.— S. Boyd and W. S. Mao- 
laren, Huntingdon, curators, Feb. 10. 

Re Joseph G. fon.— C. Desmarteau, Montreal, 
curator, March 22. 

Dioidende. 

Re Edward Carbray.— First and final dividend, pay- 
able April 10. C. Desmarteau, Montreal, curator- 

Re Victor L' Cot4-~Special dividend, payable April 
12, Kent k Turcotte, Montreal, curator. 

i2e C. H. Dougall k Bro.— Dividencl, Seatb k Dave- 
Iny, Montreal, curator* 



Re John McLean, Murray Bay.— First andfinsl diri- 
dend, payable April 7, H' A. Bedard, Quebec, emtor. 

Re Pinkerton k Turner.— First dividend, p«yabl« 
April 13, A. W. Stevenson, Montreal, oniator. 

Re Renaud k Desjardins.— First and final diTideud. 
payable April 10, C Desmarteau, Montreal, curator 

ReJdtok O'Neil.— First and final dividend, psjable 
April 13, A. W. Stevenson, Montreal, curator. 

Re Milton Pennington.— First and final dindeiKl, 
payable April 13, A- W. Stevenson, Montreal, contcr. 

ReQ. T. Picard— Dividend, A. D. Parent and 6. 
Daveluy, Montreal, curator. 

Separaiion ae to property. 

L6ia Aub^ vs. Cl^phas M^thot. &niier, St- Jeao 
Port Joli, district of Montmagny. January 24. 

Cadttttre. 

Cadastre for County of Brome deposited, April Ut 

Qu/ebec Official OoMcUe, April 2. 
Judicial AbcaadoKmenU' 

Bmile Guenette, St Hyacinthe, March 26. 

Hubert Pronovost, general store-keeper, St. Felidea, 
April 1. 

J. A. RoUand & Co., manufacturers, Montrtsl, 
March 30. 

Gutrope Rousseau, dxy goods merchant. Qoefaee, 
March 29. 

Cwraiore appointed. 

Re Louis B6Iand, Sorel.— Kent k Turcotte, Moct- 
real, ourator, March 3. 

Re George Darcbe, St. Mathias.— Kent k Turcotte. 
Montreal, curator, March 24. 

/2e C. E. Dion Jb Co., traders, Tingwiek.— H. A 
Bedard, Quebec, curator, March 31. 

Re A. Labb^ k Co--G. Pichd, Montreal, enntar, 
March 28. 

J?e B. St. Pierre & Co., boot and shoe dealen, Nioo- 
let— C. A. Sylvestre, Nicolet, curator, March 21. 

Re Charles A. St. Pierre, grocer, Rimouski—E 
Begin, Quebec, curator, Deo. 2. 

Dioidende. 

Re Arsdne Boumival, St. Paulin— Final dividsod, 
payable April 20, Kent k Turcotte. Montreal, cantor 

Re Alphonse Labelle.— First and final divideijd, 
payable April 18, C. Desmarteau, Montreal, curator. 

Re Z. Simard, Rimouski.— Second and final divideod. 
payable April 20, Kent k Turcotte, Montreal, euiator. 

Re The Bolton Veneer Company.— First and fiosl 
dividend, payable April 13, A. W. Stevenson, Moo- 
treal, curator. 

Separation a§ to property. 

Honora Emard dit Poitevin vs. Joseidi Tlubaah 
clerk, Montreal, Nov. 24. 

Anastasie T^treault vs. Francois Xavier Poullti, jr. 
heretofore of St. Gr^goire le Grand, March 31. 



APPOINTMENTS. 

Wm. H. Webb, advocate, Melbourne, to be sherif 
of the district of St. Francis. 
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LE SECRET DES LETTRES. 
La conf(grenoe des avocatSi en France, a 
^t^ saisie de cette question : 

" Le mari a-t-il le droit d'ouvrir les lettres 
ftdross^ & aa femme ? " 

La oonf(§renoe a r^pondn affirmativement 
Cela occupe depuis quelques jonrs toute la 
presse franQaise. 

La lettre saivante a ^t^ adress^ an direc- 
teur d'un jonrnal par M. AUou, senateur, 
aDcien b&tonnier de I'ordre des avocats : 

Voos me demandez une consultation^sor 
la question d la' mode: Le mari a-t-il le 
droit de d^cacheter les lettres adress^ & sa 
femme ou Rentes par elle ? 
La r^ponse me semble facile. 
Dans le cours ordinaire de la vie, les 
lettres destinies ft la femme lui sent remises 
directement^ elle les ouvre. Si le manage est 
un pen aolennel et guind4, la femme rend 
tout simplement compte & son mari de ce 
qu'elles contiennent, si les relations sent 
d^Iicates et affectaeoses, la femme passe led 
lettres, tout ouvertes, ft celui poor lequel elle 
n'a pas de secrets. Qaant aux lettres ex- 
pMi^es par la femme les choses se passent 
absolument de m^me. 

Mais aux heures de crise, lorsque naissent 
les noirs soup^ons, meme les simples in- 
qni^tudea, le mari pent-il s'emparer des 
lettres de sa femme? La question est sin- 
guli^re ft poser en th^rie. Cost le fait 
brutal qui la tranchera toujours : les tiroirs 
seront foro^, le buvard sera fouill^, les 
aerrures voleront en I'air, la femme de 
charubre sera contrainte de livrer la lettre 
qu'elle emporte. II n'y a pas de rdgle qui 
tienne. Mais en fin le mari, puisqu'on veut 
raisonner, a-t-il le droit de se* comporter 
ainsi? 
Incontestablement oui. 
La puissance maritale, qui est le fonde- 
ment ndoessaire de Tassociation conjugale, 
est bien 1ft dans sa sphere. Elle comporte le 
contr61e de la conduite de la femme, et 



I'examen de la correspondance est une des 
formes naturelles, l^times, de ce contr61e. 
Si Facte violent du mari est justifi^ par la 
lecture d'une lettre saisie, de quo! se plain- 
drait la femme ? S'il ne Test i>as, de quoi se 
plaindrait-elle encore, en prince du mari 
confus et d'un entratnement qui n'est qu'une 
forme de la tendresse et de la jalousie ? 

La question s'est plus d'une fois pos^ 
juridiqneraent, dans les proc^ de separation 
de corps. La femme a voulu souvent aiguer 
du droit du destinataire d'une lettre et en 
rester seul propri^taire, en s'opposant ft ce 
que lecture fut donn^> en justice, de lettres 
par elle regues ou par elle ^crites, les tribu- 
naux ont toujours reoonnu et affirm^ ft titre 
d'exception des regies g^n^rales de la pro- 
priety en mati^re de correspondance, que le 
droit du mari etait complet et qu'il n'y 
pouvait pas etre apporte d'obstacles. 

Voilft, il me semble, ft quels termes se 
ramtoe oe grave probldme, oH. Ton risque de 
rencontrer, ft pen pr^ unanimement, les 
femmes d'un o6te et les maris de Vautre: 
mais je crois que c'est du c6te des matis 
qu'est la vdrite et le droit; avec le tempe- 
rament, bien entendu, du tact, de la mesure, 
du bon goiit, s'il y a encore un peu de place 
pour tout cela dans la vie d'aujourd'hui. 

COMMUNICATIONS ECHANQ^ES 

ENTRE UN AVOCAT ET 

SON CLIENT. 

M. le procureur general prfis la Cour d'ap- 
pel de Bennes s'est pourvu devant la Cour 
centre une decision lendue par le Gonseil de 
Tordre des avocats d'un des tribunaux du 
ressort, dans des droonstances particuli^re- 
ment interessantes. 

M. X. . plaida il y a quelques ann^es une 
aflOEure devant le Tribunal de Z. . et la perdit. 
Cela arrive. 

n ecrivit done ft son client pour lui ap- 
prendre la fftcheuse issue du proems, et, en 
son bon droit ayant toujours oonfiance, n'he- 
sita pas ft mettre en doute Timpartialite du 
president du Tribunal 

" Le president, ecrivait-il, ne dedaigne pas, 
vous le savez, les benefices acquis dans le ne- 
goce. II est en relations d'afifaireB avec votre 
ad\rersaire ; il edt ete surprenant qu'il ne 
lui donnftt pas raison ! '* 
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Plusienrs ann^ s'^taient ^oul^, et M. 
X. . avait oubli^ les amertumes de sa cause 
perdue, lorsque son client tr^passa. 

M. X . . en fut afflig6 et il 6tait pr^ de s'en 
consoler quand il apprit des choses singu- 
lidres. 

Le notaire charge de rinventaire des biens 
du feu client avait trouv^ la lettre^crite jadis 
par M. X. . , et mt par un inappreciable sen- 
timent, s'^tait empress^ de Taller remettre 
entre les mains du president incrimin^ 

Celui-ci la communiqua aus8it6t au par- 
quet sur la plainte duquel M. X. . fut traduit 
deyant Tordre des avocats de Z . . , qui d6clara 
que le caractdre confidentiel de la lettre met- 
tait son auteur en dehors de tout bUme ou 
de toute peine disciplinaire. 

Le parquet de premiere instance interjeta 
appel centre cette decision et Taffaire venait 
jeudi 7 mars devant la Cour d'appel de 
Bennes toutes chambres r^unies. 

L'arrSt de la Cour, que nous publierons 
prochainement, a confirm^ la decision du 
Conseil de Tordre. 

IVautre part, Me X estimant sans 

donte que seul le triomphe completestun 
triompbe, a assign^ le notaire en dommages- 
int^r^ts devant le Tribunal civil. — Oaz. du 
Fed, 



JUDICIAL COMMITTEE OF THE PEIVY 
COUNCIL. 

London, Feb. 7, 1880. 

Before Sie Jambs W. Colvilb, Sir Babnes 
Peacjock, Sib Montague E. Smifh, Sib 
Robert P. Collieb. 

GoLDBiNo v. La Banque d'Hochelaqa. 

Capias—C. C. P. S22^Appeal to Privy 
Council. 

Held : — Where a defendant has appealed to the 
Court of Queen's Bench {under Art. 822 
C C P.) from a judgment rejecting his 
application to be discharged frmn custody 
under a writ of capias^ that the judgment of 
the Court of Queen's Bench on such appeal 
is in the nature of an interlocutory order, 
and an appeal does not lie therefrom to Her 
Majesty in Her Privy Council 
The following judgment was delivered by 

the liOrds of th? Judicial Committee of the 



Privy Council, on the petition for leave to re- 
scind the order granting leave to appeal ftom 
the judgment of the Court of Queen's Bench, 
Montreal, reported in 2 Leg. News, p. 232. 
(The decision of their lordships was briefly 
noticed in 3 Leg. News, p. 49.) 

Peb Cubiam. Their lordships, upon the 
best consideration they can give to this case, 
are of opinion that it is not one in which it 
was competent to the Court of Queen's Bench 
to grant the leave to appeal. The 1178th 
Article of th^ Code of Procedure is preciaey 
that an appeal lies to Her Majesty in Her 
Privy Council from final judgments rendered 
in appeal or error by the Court of Queen's 
Bench. Then it gives the cases in which 
the appeal is allowed. There is no express 
provision for the allowance of such an appeal 
froin^an interlocutory order. The argument 
in support of the order of the Court has pro- 
ceeded chiefly upon Art 822 of the same 
Code, which is one of those which relate to 
procedure in respect of writs of capias. That 
article appears to their lordships clearly to 
imply that the decisions to which it relates 
are no more than interlocutory orders. If 
the decision of the Superior Court on the 
matter therein referred to had been r^arded 
as a final judgment, there would have been 
no necessity to give by this article special 
leave to appeal, because it would have been 
appealable under Art. 1115, as pointed oat 
by Mr. Digby. The real object of the article 
is to make special provision for an appeal to 
the Court of Queen's Bench from an interlo- 
cutory order of a particular kind. The Code 
gives by Art 1116 an appeal against certain 
other interlocutory judgments, but in these 
cases Art 1119 provides that there must be a 
preliminary motion before the Appellate 
Court, in order that that court may decide 
whether the particular judgment falls pro- 
perly within the terms of Art. 1116. But an 
appeal from an interlocutory judgment 
under Art. 822 was not to be subject to that 
provision, and hence the necessity for that 
article. 

The judgment of the ConiJ of Queen's 
Bench upon a judgment of the Superior 
Court in this matter, cannot be regarded as a 
final judgment within the meaning of Art 
X178, unless it can be shown that proceedings 
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under the provisions of Art 796 and the sub- 
sequent Articles of tlie Code which relate to 
the particular subject of capias ad responden- 
^an, are ao severed from the general suit 
that they are to be treated as something 
separate in their nature, and not as incident 
to the Buit Their lordships are of opinion 
that the Code has not expressed that they 
aze to be so treated, and tliat from their 
nature they are merely incidental to the suit 
and in the nature of process therein. They 
axe, therefore, of opinion that the judgment 
of the Queen's Bench, which is the subject of 
this appeal, is not a final judgment within 
the meaning of the Code, and consequently 
that the appeal has not been regularly 
brought before Her Majesty in Council 

It has been suggested that their lordships 
may now recommend Her Majesty to grant, 
as they have unquestionably power 'to do, 
special leave to appeal; but they are of 
opinion that there are not before them suffi- 
cient grounds for making such a recommen- 
dation. They, therefore, think that the prayer 
of this petition must be granted ; but, con- 
sidering that the point is novel, and that the 
Court <^ Queen's Bench has seen fit to allow 
this appeal, they do not think it is a case for 
costs. Their lordships will, therefore, hum- 
bly advise Her Majesty accordingly. 



COUR DE CIRCUIT. 

Abthabaska, 24 f6vrier 1887. 
Cbram Plamondon, J. 
La Cobposation de la Paboishb db St-For- 

TCNAT DK WOLPBBTOWN V. RaINVILLE, Ot 

LAPuamuB et aL, tiers-opposants. 

Art 1067 CM, — HomologaHon d*un prods^ver' 
balpar le Bureau des diligruis — Appd d la 
Cour de (HrcuU — MU en cause des requi- 
rants — Tiercc'CpposiHon. 

Jroi:— Que sur Vappel d^une dicision d^un hvr 
reau de dil6guSs homologuant un procts- 
verbal^ Urns les requirants au jrrw^s-verbai 
doivent Ore mis en cause, d d^aut de guoi 
uoijugemenl de la Cour de Circuit, cassant 
td proems-verbal sera didarS nui et le procts- 
xerhal maintenu avec dipens centre les ap- 
pelants sur la production d^une Herce oppo- 



sition par les requirants, mime si plusieurs 
d^entre euxont dijd donni un commence' 
ment d^exiciUion aujugement ainsi rendu. 

En 1885, environ quarante contribuables 
de St-Fortunat, comt^ de Wolfe, et de Chester- 
Est, comt^ d'Arthabaska, demanddrent par 
requite, au conseil de comt^ d'Arthabaska, 
rouverture d'un chemin de six milles de lon- 
gueur, entre ces deux municipality, afin de 
fadliter des communications jusqu'alors pres- 
qu'impossibles. 

Le surintendant fit un rapport ou proc^ 
verbal favorable, qui fut homologu6 par un 
bureau de d61egu6s des <ieux comt6s int^res- 
s6s, ordonnant I'ouverture du chemin aux 
dipens des corporations municipales de St- 
Fortunat et de Chester-Est 

Celles-ci se pourvurent en appel devant la 
Cour de Grcuit d'Arthabaska, se contentant 
de faire signifier leur href d 'appel au secr^ 
taire du bureau des d^l^gu^ et aux secre- 
taires des deux comt^s, sans mettre chacun 
des int^ress^s en cause personnellement 

II en r6sulta un jugement de la Cour cas- 
sant le proc^-verbal homologu6 par le bu- 
reau des d^l^u^ avec dipens contre les 
requirants qui se trouvaient ainsi II perdre 
leur chemin et d payer des frais considera- 
bles. 

Enfin, apr^ plusieurs mois pendant les- 
quels certains requirants avaient pay^ leur 
part de frais, tons se pourvurent centre les 
municipalites appelantes, par voie de tierce- 
opposition, all^guant qu'en vertu de I'article 
1067 du Code Municipal, le proc^verbal 
homologue par les dei^gu^s n'aurait pas dd 
etre casse sans que tons les int^ress^s eussent 
ete individuellement mis en cause par la si- 
gnification du bref d'appel, et que par conse- 
quent ce jugement devait etre annnie et I'ou- 
verture du chemin ordonne de nouveau. 

C'est pr^cis^ment ce que la Cour de Circuit 
d'Arthabaska vient de decider en mainte- 
nant cette tierce-opposition avec depens con- 
tre les municipalites. 

/. H, N, Richard, avocat des tiers-oppo- 
sants. 

Laurier <k Lavergne, avocats des municipa- 
Utes. 

(j. J. B.) 
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SUPERIOR COURT-^MONTREAL.* 

Father and children — Maintenance — Fault of 

father^a C. 166. 

Hiddf That the obligation of children to 
maintain their father, mother and other as- 
cendants who are in want (C. C 166), does 
not cease when the necessitous condition of 
the parent is caused by his own fault The 
intemperance of an aged father does not 
constitute a valid ground for refusing to 
maintain him. Arless v. ArleM et a/., In He- 
view, Johnson, Gill, Loranger, J J., Jan. 31, 
1887. 



ObligaHon wUh term — Loan of money at intereit 
— C. a 1091. 
Held, Where money is loaned at interest, 
the term is presumed to be stipulated in 
favor of the creditor as well as of the debtor. 
Ouimet v. Minard, in Beview, Johnson, Papi- 
neau, Loranger, JJ., June 12, 1886. 



COURT OF QUEEN'S BENCH— 
MONTREAL.^ 

Master and Servant — Personal Injuries— Neglir 
gence of JFbrernan. 

The plaintiff (respondent) was employed 
in one of two gangs of men who were en- 
gaged in discharging defendant's steamship. 
After the gang to which plaintiff belonged 
had been dismissed for lunch, the foreman 
of the other gang called for volunteers to 
assist in removing a heavy iron girder. The 
respondent volunteered, and while assisting, 
was injured in consequence of the girder 
toppling over. The accident was attributable 
to the negligence of the foreman in charge. 

Heldf (affirming the decision of Torrance, 
J.) 1. That masters and employers are res- 
ponsible for the fault and negligence of the 
foreman placed in authority by them, whe- 
ther the damage be caused to a fellow ser- 
vant or not 

2. The fact that the plaintiff, while in the 
employment of the defendants, volunteered 
for the particular service in which he was 
engaged when injured, does not relieve the 
employer from responsibility. Allan et dL, 
appellants, and Pratt, xespond., March 18, '87. 

* To appear in Montreal law Reports, 3 S. 0. 
t To appear in Montreal Iaw Reports, 3 Q. B. 



SUPEEMfi COUBT OF THE UNITED 
STATES. 

Biaich 7, 1887. 

AoGiOBNT Insurance Company of Nobis 
AicsRiCA V. Cranpau 

Insurance — Acddent^Smcide uihen tntanf. 

An insurance against " bodily injuries, rjfecUd 

through external, accidental and vioifni 

means,** and occasioning death or compUu 

disability to do business, and conditioned 

rwtto*^ extend to death or disability vhich 

may have been caused wholly or in part bu 

bodily infirmities or disease, or by smodi 

or self'inflicted injuries,** covers a death h 

hanging oneself while insane* 

In error to the Circuit Court of the United 

States for the Northern District of Illinois. 

(See 9 Legal News, 138.) 

This was an action against an acddent 
insurance com pany upon a policy beginniog 
thus : " In consideration of the warranties 
made in the application for this insuanoe, 
and of the sum of fifty dollars, this company 
hereby insures Edward M. Crandal, by oc- 
cupation, profession or employment a presi- 
dent of the Crandal Manufacturing Com- 
pany," in the sum often thousand dollais, for 
twelve months, ending May 23, 1885, payable 
to his wife, the original plaintifi; " within 
thirty days after suflacient proof that the 
insured at any time within the continuance 
of this policy shall have sustained bodily in- 
juries, effected through external, accidentsl 
and violent means within the intent and 
meaning of this contract and the conditioDs 
hereunto annexed, and such injuries akme 
shall have occasioned death within ninety 
days from the happening thereof, or the 
insured shall sustain bodily injuries by 
means as aforesaid, which shall, indepen- 
dently of all other causes immediately and 
wholly disable and prevent him from the 
prosecution of any and every kind of busi- 
ness pertaining to the occupation under 
which he is insured, then on satisfadonr 
proof of such injuries, he shall be indenmi-^ 
fied against loss of time caused thereby in 
the sum of fifty dollars per week for such 
period of continuous total disability as shall 
immediately foUow the accident and injuries 
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as aforesaid, not exceeding, however, twenty- 
six consecutive weeks from the time of the 
happening of such accident." 

Then followed certain conditions, the mar 
torial part of which was as follows : " Pro- 
vided always that this insurance shall not 
extend to hernia nor to any bodily injury of 
which there shall be no external and visible 
sign ; nor to death or disability which may 
have been caused wholly or in part by bodily 
infirmities or disease, or by the taking of 
poison, or by any surgical operation or 
medical or mechanical treatment; and no 
claim shall be made under this policy when 
the death or injury may have been caused by 
duelling, fighting, wrestling, unnecessary 
lifting, or by over-exertion, or by suicide, or 
by freezing, or sunstroke, or self-inflicted 
injuries." 

The application was signed by the assured, 
and began as follows: "The undersigned 
hereby applies for a policy of insurance 
against bodily injuries effected through 
external and accidental violence, said policy 
to be based upon the following statement of 
facts, which I hereby warrant to be true." 

The rest of the application consisted of 
fifteen numbered paragraphs, stating the 
name, age, residence and occupation of the 
applicant, the amount, term and payee of 
the policy applied for ; affirming that he had 
never been " subject to fits, disorders of the 
brain, or any bodily or mental infirmity," 
that he had not ^ in contemplation any spe- 
cial journey or any hazardous undertaking," 
and that " his habits of life are correct and 
temperate ;" and expressing his understand- 
ing of the effect of the insurance in several 
particulars, the last of which was as follows : 
** 15. I am aware that this insurance will 
not extend to hernia, nor to any bodily 
injury of which there shall be no external 
and visible sign, nor to any bodily injury 
happening directly or indirectly in conse- 
quence of disease, nor to death or disability 
caused wholly or in part by bodily infirmi- 
ties or by disease, or by the taking of poison, 
or by any surgical operation or medical or 
mechanical treatment, nor in any case 
except when the accidental injury shall be 
the proximate and sole cause of disability or 
death." 



The assured died July 7, 1884 ; and the 
plaintiff soon afterward gave to the defen- 
dant written notice and proofs of the death, 
which stated that the assured, while tempo- 
rarily insane, hanged himself with a pair of 
suspenders attached to a door-knob in his 
bed-room. At the trial, the plaintiff intro- 
duced evidence that the death of the assured 
was caused by strangulation from his so 
hanging himself; and against the defen- 
dant's objection and exception, was permit- 
ted to introduce evidence tending to show 
that he was insane at the time. At the 
close of the plaintiff's evidence, the defen- 
dant moved the court to instruct the jury 
that under the law and the evidence in the 
case the plaintiff was not entitled to recover. 
The court over-ruled the motion} and the 
defendant excepted. The defendant then 
introduced evidence, and the case was argued 
to the jury. 

The jury, under instructions to which no 
exception was taken, and in answer to speci- 
fic questions from the court, returned a Bp^ 
cial verdict that Edward M. Crandal made 
the application ; that the defendant issued 
the policy ; that the premiums were fully 
paid, and the policy was in force at the time 
of his death ; that he hanged himself on 
July 7, 1884, and thereof died on the same 
day ; that he was insane at the time of his 
act of self-destruction ; that due notice and 
proof of death were given to the defendant ; 
and according to what, upon these facts, the 
opinion of the couH in matter of law might 
be, found for the plaintiff in the full amount 
of the policy, or for the defendant. The 
court overruled a motion for a new trial, and 
rendered judgment on the verdict for the 
plaintiff. 27 Fed. Rep. 40. The defendant 
sued out this writ of error. 

Gray, J. (After stating the case as above 
reported). The refusal of the court to in- 
struct the jury, at the close of the plaintiff's 
evidence, that she was not entitled to recover, 
cannot be assigned for error, because the de- 
fendant at the time of requesting such an 
instruction had not rested its case, but after- 
ward went on and introduced evidence in its 
own behal£ Grand Trunk By. Co. v. Cum' 
mings, 106 U. S* 700 ; Bradley v. Pode, 98 
Mass. 169. The subsequent instractions to 
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the jury were not excepted ta No error is 
assigned in the previous rulings upon evi- 
dence, except in the admission, against the 
defendant's objection and exception, of evi- 
dence tending to prove the insanity of the 
assured. The only other matter upon this 
record is whether the judgment for the plain- 
tiff is supported by the special verdict, which 
finds, that while the policy was in force, the 
assured died by harming himself, being at 
the time insane, and that due notice and 
proof of death were afterward given. 

The single question to be decided therefore 
is whether a pohcy of insurance against 
** bodily injuries effected through external, 
accidental and violent means," and occasion- 
ing death or complete disability to do busi- 
ness ; and providing that '* this insurance 
shall not extend to death or disability which 
may have been caused wholly or in part by 
bodily infirmities or disease, or by suicide, 
or self-inflicted injuries ; " covers a death by 
hanging oneself while insane. 

The decisions upon the effect of a policy of 
life insurance, which provides that it shall 
be void if the assured " shall die by suicide," 
or " shall die by his own hand," go far to- 
ward determining this question. This court, 
on full consideration of the conflicting au- 
thorities upon that subject, has repeatedly 
and uniformly held that such a provision, 
not containing the words *' sane or Insane," 
does not include a self-killing by an insane 
person, whether his unsomidness of mind is 
such as to prevent him from understanding 
the physical nature and consequences oft his 
act, or only such as to prevent him, while 
foreseeing and premeditating its physical 
consequences, from understanding its moral 
nature and aspecL Life Ins. Co. v. Terry , 15 
Wall. 580 ; Bigdow v. Berkshire Ins. Co. 93 U. 
S. 284; Insurance Co. v. Bodel, 95 id. 232; 
Manhattan Ins. Co. v. BrougfUon, 109 id. 121. 

In the last case, which was one in which 
the assured hanged himself while insane, the 
court, repeating the words used by Mr. Jus- 
tice Nelson, when chief justice of New York, 
said that ** self-destruction by a fellow being 
bereft of reason can with no more propriety 
be ascribed to the act of his own hand than 
to the deadly instrument that may have been 
used by him for the purpose," and *' was no 



more his act, in the sense of the law, than if 
he had been impelled by irresistible physical 
force." 109 U. a 132; Breasted v. Fcarwn 
Loan i& Trust Co., 4 Hill, 73. 

In a Uke caae. Vice Chancellor Wood (since 
Lord Chancellor Hatherley) observed that 
the deceased was " subject to that which is 
really just as much an accident as if he bad 
fallen from the top of a house-" Horn v. 
Anglo-Australian Ins. Co„ 30 L. J. (N. S.) Cb. 
611 ; & C, 7 Jur. (N. S.) 673. And in another 
case. Chief Justice Appleton said that '' the 
insane suicide no more dies by his own hand 
than the suicide by mistake or accident," and 
that under such a policy " death by the hands 
of the insured, whether by accident^ misti^ 
or in a fit of insanity, is to be governed bj 
one and the same rule." Easterbrook v. Dmor< 
Ins. Co., 54 Me. 224, 227, 229. 

Many of the cases cited for the i^aintiflfis 
error are inconsistent with the settled law of 
this court, as shown by the decisions above 
mentioned. 

In this state of the law there can be no 
doubt that the assured did not die " by soi- 
cide," within the meaning of this policy ; and 
the same reasons are conclusive against hold- 
ing that he died by " self-inflicted injoriea^ 
If self-killing, "suicide,'' ** dying by hisovn 
hand,'' cannot be predicated of an insane 
person, no more can " self-inflicted injuries f 
for in either case it was not his act 

Nor does the case come within the dause 
which provides that the insurance shall not 
extend to "death or disability which may 
have been caused wholly or in part by bodily 
infirmities or disease." 

If insanity could be considered as coming 
within this clause^ it would be doubtful, tc 
say the least, whether under the rule of the 
law of insurance which attributes an injoiy 
or loss to its proximate cause only» and in 
view of the decisions in similar cases, the in- 
sanity of the assured, or any thing bui the 
act of hanging himself^ could be held to be 
the cause of his death. Scheffer v. Bidhood 
Co., 105 U. 8. 249, 262 ; Trew v- BaUway P^ 
sengerif Assurance Oo*, 5 H. & N. 211, and 6 id. 
839,845; Beynolds y. Accidentallns. Co.,22 U 
T. (N. &)820; TTtn^peor v. Accident Ins. Cb., 
42 id. 900; affirmed, 6 Q. B. Biv. 42; Ltat- 
rence v. Accidental Ins. Cb., 7 id. 21^ 231 ; 
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Scheiderer v. TraveOerif Ins. Co,, 58 Wis. 13. 

But the words " bodily infirmities or dis- 
ease" do not include insanity. Although, as 
suggested by Mr. Justice Hunt in Life Ins. 
Co, V. Terry, 15 WalL 589, insanity or un- 
soundness of mind often, if not always, is 
accompanied by or results from disease of 
the body, still in the common speech of man- 
kind, mental are distinguished from bodily 
diseases. In the phrase " bodily infirmities 
or disease" the word *' bodily" grammatically 
applies to " disease" as well as to " infirmi- 
ties f and it cannot but be so applied with- 
out disregarding the fundamental rule of 
interpretation, that policies of insurance are 
to be construed most strongly against the 
insuiers who frame them. The prefix of 
" bodily" hardly affects the meaning of " in- 
firmities," and it is diflScultto conjecture any 
purpose in inserting it in this provision, other 
than to exclude mental disease from the enu- 
meration of the causes of death or disability 
to which the insurance does not extend. 

In the argument for the plaintiff in error 
some stress was laid on the fact that the con- 
cluding paragraph of the application differs 
in form of expression, so as to include mental 
as well as bodily diseases. It is by no means 
clear that this is so, but if it were, it would 
not affect the case. The whole application 
is not made part of the contract, and the only 
mention of it in the policy is in the opening 
words : ^ In consideration of the warranties 
made in the application for this insurance." 
This does not include all the statements in 
the application, but only those which are 
-warranties. Some of them may be ; others 
clearly are not The statements as to the age, 
occupation, previous state of health and pre- 
sent habits of the assured, and as to his other 
insurance, may be warranties on his part- 
Those as to the amount, terms and payee of 
the policy applied for, certainly are not The 
Btatements expressing his understanding of 
-what will be the effect of the insurance are 
statements not of fact, but of law, and cannot 
control the legal construction of the policy 
afterward issued and accepted. 

The death of the assured not having been 
tbe effect of any cause specified in the pro- 
viso of the policy, and not coming within any 
warranty in tbe application, tiie question 



recurs whether^it is within the general words 
of the leading sentence of the policy, by 
which he is declared to be insured " against 
bodily injuries effected through external, 
accidental and violent means." This sen- 
tence does not, like the proviso, speak of 
what the injury is " caused by ;" but it looks 
only to the '* means" by which it is effiected. 
No one doubts that hanging is a violent 
means of death. As it affects the body from 
without, it is external^ just as suffocation by 
drowning was held to be in the cases of Trew, 
Reynolds and Winitpear, above cited. And 
according to the decisions as to suicide under 
policies of life insurance, before referred to, 
it cannot, when done by an insane person, be 
held to be other than accidental. 

Tbe result is that the judgment of the Cir- 
cuit Court in favor of the plaintiff* was correct, 
and must be affirmed. 



DOMINION APPOINTMENTS. 

Maloolm MacLeod ; John Ramsay Fleming; Frederick 
Thomas Jadah ; Angustus Barth^Iemi Cress^ ; Wilfrid 
Provost ; Joseph Duhamel ; Louis Wilfrid Marohand ; 
John Kennedy Elliott ; Ernest Raoieot; John L. Moiw 
ris; L. A. Billy; Edoaard Lefebvre de Belief euille ; 
Charles Naroisse Hamel ; Adolphe Fontaine ; Alfred 
N. Charland ; Loais Nathan Benjamin ; Francois 
Xavier Arohambault; Leonidas Heber Davidson; 
William Wilson; Joseph L- Terrill; Christopher 
Alphonse Oeoffrion; Thomas Page Batler; Olivier 
M. Aug^; John Cassie Hatton; Augustas Power; 
Charles Pentland; Louis Edouard Panneton; John 
Spratt Archibald ; Henry B. Brown ; Joseph Louis 
Archambault; Charles Darveau; Isidore No^l Bel- 
leau; Fran9ois Xavier Drouin; Thomas Linidre 
Taschereau; Hon. Charles L. Champagne; Edmund 
James Flynn ; Joseph Moise DMlets ; Hon. Blz^ar 
G6rin ; John S. Hall, Jr.; Pascal Vinceslas Tach« ; 
Francois J. Bisaillon ; Charles J. Doherty; Thomas 
Chase Casgrain ; Harry Abbott ; C. A. Comeliier. 
Speaktr af Senate. 
Hon. Josiah Burr Plumb, to be Speaker of the Sen- 
ate. 



INSOLVENT NOTICES, ETC., 
Quebec Q^ial Oazette, AprU 9. 
Judicial Ahandonmemia, 
Joseph Bamab6 Leduo, trader,^ointe-aax-Tremble8, 
April 1. 
Max Kert, storekeeper, Buckingham, April 2. 
Robert Mauger, trader, Ste. Adelaide de Pabos, 
March 26. 
John Street. Montreal, March 8L 
F^lix Vaohon, trader. I'lslet, April 2. 



128 



THE LBGAL NEWS. 



Ouratort cmnnnled. 

Re LouiB Carpcntier, Sorel.— Kent A Turcottc, 
Montiwil, oantor» April 6. 

Re Emile Gaen^tte, St. HyAointhe.— Kent & Tar- 
ootte. Montreal, onrator, April 4. 

Re Bunoan King, distnot of Ottawa.— J. H. Ireland, 
Montreal, and J. Kayanagh, Ottawa, curators, April 
22,1886. 

Dividends. 

Rett, J. 0. Brunelle.— Dividend, payable April 27, 
P. E. Panneton, Three Rivers, curator. 

Re Patrick Lynch, trader, St. Etienne de Beauhar- 
nois.— Dividend, payable May 9, D. Seath, Montreal, 
curator. 

Re G. E. Robitaille, Sherbrooke.~First dividend, 
payable April 21, H. A. B6dard, curator. 

S^ltaration <u to property, 

Catherine Alix vs. Eloi Guilmette, St. Cdsaire. 
March 3. 

Marie Blmlre Turcotte vs. Napol6on Charette, la- 
borer, Montreal, April 5. 



GENERAL NOTES. 



All who know Judge Bleckley and recall his long 
waving hair and beard will appreciate this story : He 
was on his way to the Supreme Court one morning, 
when he was accosted by a little street gamin, with an 
exceedingly dirty face, with a customary ** Shine, 
sir ?*' fle was quite importunate, and the judge, being 
impressed with the oppressive untidiness of the boy's 
face, said : ** I don't want a shine, but if you will go 
wash your face I will give you a dime," *' All right, 
sir." " Well, let me see you do it." The boy went over 
to an artesian hydrant and made his ablution. Return- 
ing, he held out his hand lor the dime. The judge 
Haid : " Well, sir, you've earned your money, here it 
is." The boy said: *' I don't want your money, old 
fellow; you take it and have your hair cut," ^Hying 
which he scampered oft. The judge thought it so good 
a story that he told it hiioBeU. -^Augueta Chronicle. 

PROMPTIKOB OF Hkavkmly Voices — Probably the 
most singular defence ever heard in any court was 
raised the other day in a cose at Chester A'^.tizes. The 
action was a dispute about 9ome shtires which the 
defendant improperly detained from his aunt. On 
cross-examination the defendant said a voice in his 
ear told him— "Go with your aunt to fetch the shares." 
Counsel: Which ear was it? (Laughter). Defendant 
(seriously) : The right ear. (Laughter)- Was it a loud 
voice or a soft voice ? Well, it was a voice I could 
understand very plainly. Do you think your aunt 
could hear it? (Laughter). I can't say. (Renewed 
laughter). Counsel praising his voice) : Was it as loud 
as lam speaking to you now ? (Laughter). Defendant : 
Not quite. (Roars of laughter). The judge: Do you 
think it was a voice from heaven ? That was what I 
thought it was. Your guardian angel, eh ? I don't 
say so. Well, what do you say ? I think it was a 
heavenly voice. (Laughter). The heavenly voice 
having told you to go with your aunt and fetch the 



shares, you thought you would go ? I followed the 
precept. (Roara of laughter). Ton went with ywi 
aunt ? Yet ; I went with my aunt, and she gsTe me 
the shares freely, but I never asked for them. 1^ 
judge : Well, if you did not want the shares, vhy. 
when she wanted them back, did yon not let her hare 
them ? Because she carried on bo, and behav«d disn^ 
spectf ully. The judge : Did the voice say, ** Doo't let 
her have them back ? " (Laughter). No. Mr. Mcli^ 
tyre : Did the voioe give you any other precept ? I>e- 
fendant : Many a time I have been under eonvietirai, 
but not of that description. What description tkea 
was it ? Defendant : That was more in regard to a 
turn from a sinful life to a better life. (Umghter)- 
But have you been lea Jing a very sinful life ? No, not 
particularly sinful. But the heavenly voice thooglit 
you had, and advised you to give it up ? Yea. (lAOfsfa- 
ter). The judge : So long as it is in that light I woatd 
not go further, but when a heavenly voiee interferM 
in secular matters then we have a right to inquire into 
it. (Laughter). If the promptings of voices were 0Dt« 
allowed to be raised in courts of justice as defences to 
actionSf we expect they would speedily extend their 
interference in secular matters,— (?£&»>»'• Law Neta 

Staob Drsss OB Undbbsb.- A preliminary injunc- 
tion was recently granted but afterward disolved, n 
England, restraining the lessee and manager of the 
Gaiety Theatre, from preventing the plaintiff, Mi« 
Fay Tempi eton, from performing the part ef FeraaQd 
in the play of Monte Cristo, in acoordaaee witht 
contract entered into in November last; and a:w 
restraining him from employing anybody elw to pei^ 
form the part Oihton^e Law Notee says : *' The afi- 
davits disclosed that the defendant justified hn 
dismissal of the plaintiff on the ground that she wore 
her dress improperly. This the pUintiff denied, aoi 
stated that the dress was supplied by the management. 
She also stated that when the lord chamberlain com- 
plained of the dresses in the pieoe being loud, she 
asked ior another dross, but her request was not 
acceded to. Sashes were however snppUed, and she 
snid she had always worn one, but it appeared that the 
defendant alleged that this was not worn in the proper 
manner. Now, the whole gist of this applieatioo wv 
undoubtedly the proper or improper mode of wearinr 
the dress. Of course there are many ways of puttios 
on a sash. But surely this is a question of fact vhicb 
the judges should have decided. Why did their lord- 
ships not make Miss Templeton put on the dre»^ ir 
dispute and appear in court ? The holy oardinab have 
set the example. Is there not an engraving in the 
shop windows representing the cardinals sitting in 
judgment on a dancing gypsy girl to decide on the 
propriety of the entertainment Some of their £iee.« 
certainly do not wear a judicial look. We shoo Id 
immensely enjoy being in court daring the perform- 
ance to see the faces of Mr. Justice Denman and Mr- 
Justice Matthews." 

Mr. L. N. Benjamin, a member of the Montreai 
bar, who hai< been in ill-health for about a year psft. 
died on Sunday, April 10. Mr. Benjamin was adoiitted 
to the bar in 1863, and his name appeared in the lift of 
newly appointed Queen's Counsel published oo the 
day prece<ling his decease. 
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The jadges who have been knighted are 
Matthew Crooks Cameron, Chief Justice 
Common Pleas, Ontario; Andrew Stuart, 
Chief Justice Superior Court, Quebec ; Frede- 
rick Matthew Darley, Chief Justice of the 
Supreme Court of the Colony of New South 
Wales; and Eugene Pierre Jules Ldclezio, 
Chief Judge of the Supreme Court of the 
Island of Mauritius. 



The question upon which we published M. 
AUou's opinion last week, the right of hus- 
bands to open their wives' letters, has given 
rise to various opinions depending on the 
point of view oT the writers. Alexandre 
Dumas says :— " It is impossible to hesitate 
for a moment with an answer to the ques- 
tion. The lawyers, in answering it in the 
affirmative, have been guided by simple 
common sense. A husband who doubts his 
wife, and who hesitates to open the letters 
which she receives, in order to enlighten 
himself is an imbecile.'* M. de Pressens(^., 
without going very deeply into the matter, 
says : — '* It is difficult to give a very definite 
answer to this delicate question ; but, at first 
sight, it seems to me that the husband should 
respect the secrets of his wife. ... If the mea- 
sure concerned only adulterous women, it 
might be defended ; but are there only adul- 
terous women in the world ?* This does not 
really conflict with the opinion of M. Dumas. 
Mdme. dela Peyrebrune adopts the lawyers' 
view. She says :— " The lawyers have been 
logical in holding that a husband has the 
right to open letters addressed to his wife. 
This is a consequence of the laws which re- 
strain a woman's moral liberty after she is 
married. To deny the husband this right 
would be to deprive him of one of his pre- 
rogatives as legal guardian." 



In Chesapeake & Potomac Telephone Co. & 
Baltimore & Ohio Telegraph Co-, the Mary- 
land Court of Appeals held (Jan. 5, 1887), 



that a telephone company, being bound by 
statute to receive dispatches from and for all 
telegraph companies, may not justify a dis- 
crimination in favor of a particular telegraph 
company by the fact that its contract with 
the company controlling the telephone pa- 
tents requires it to do sa Alvey, J., said :— 
*' The telegraph and telephone are Important 
instruments of commerce, and their service, 
as such, has become indispensable to the 
commercial And business public. They are 
public vehicles of intelligence, and they who 
own or control them can no more refuse to 
perform impartially the functions that the> 
have assumed to discharge than a railway 
comx>any, as a common carrier, can right- 
fully refuse to perform its duty to the public. 
They may make and establish all reasonable 
and proper rules and regulations for the gov- 
ernment of their offices and those who deal 
with them ; but they have no power to dis- 
criminate, and while offering to serve some 
refuse to serve others. The law requires 
them to be impartial, and to serve all alike, 
upon compliance with their reasonable rules 
and regulations." 



In commenting upon the gap or lack of 
connection between the law that is packed 
away in the text books and the practice of it 
in the courts, the New York DaUy Begigter 
makes the following practical observations 
for the benefit of young practitioners: — 
" Every young lawyer will find great practi- 
cal advantage in adopting some system in 
these post-graduate studies, which must be 
desultory enough at the best. He who 
would succeed in present business must 
study his cases well in preparation for trial, 
for argument, for advising, for drafting, 
whichever may be the duty. He who would 
succeed in future business should review his 
cases after they are over. The contest or 
the effort on the facts opens the mind to a 
larger view of the law ; and he who would 
make his experience most profitable, and 
economize his time in future service, should 
look over the field after the battle has been 
fought, take down some books he had not 
time to look into before or had not thought 
of, or review again, in the light of fresh expe- 
rience, those he had examined, and read 
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anew the leading cases with the clearer 
grasp that the contest has given him of the 
principles involved. To say that this will 
sometimes mortify him by suggesting how 
he might have succeeded better, is only to 
say that it very efficiently instructs him how 
to succeed on a future occasion. The im- 
pression of the law in motion, which a truly 
legal mind gets in actual contest, is a sort of 
instantaneous photograph, often wonderfully 
accurate, but always required to be 'deve- 
loped ' before it is got in order to make it 
serviceable." 



OOUR SUPERIEURK 

Saguenay, 8 novembre 1884. 

Coram Bouthier, J. 

McNiCHOLL et vir v. Labergb es qwditi, et 
Labbbgb, Intervenante. 

Umfruitier — Action en partage. 

JttgA : — Que VviufruUier ne perU prendre une 
action en partage et licUation dufonds sur 
lequd portc son usufruit 

La demanderesse conjointement avec son 
second man, poursuivlt le d^endeur en sa 
quanta de douairidre. 

L'action all^guait le premier manage, le 
droit de la demanderesse II I'usufruit d'un 
certain immeuble, en sa quality de douam^re, 
et ooncluait k ce que le dit immeuble fdt 
vendu par licitation, le partage en 6tant im- 
possible, pour jouir, la dite demanderesse k 
part et divis de son droit d'usufruit eur la 
moiti^ du prix en provenant 

Le ddfendeur confessa jugement et consen- 
tit II la licitation vu que le partage 6tait im- 
possible. 

Basilice Laberge, cr^anci^re du ddfendeur 
esqualit^, oomme donatrice k chai^ged'une 
rente viagdre, de Timmeuble que Fon voulait 
faire liciter, produisit une intervention qui 
fut admise, et plaida en droit: 

Que les conclusions de la d^laration 
6taient videuses paroe que la demanderesse 
n'ayant qu'un droit de jouissance sur Pim- 
meuble en question, ne pouvait conclure k la 
licitation de ce dernier^ mais tout au plus au 
partage et licitation de la jouissanca 



Les demandeurs, & Taudition de lade^a^; 
en droit, s'appuy ^rent sur Tart 1452 C. C 

L'intervenante cita : 447 et 1562 C C. et r! 
C. proc. Pothier, Cout d'Orl^ans, du dwirr 
Nos. 36 et 39. Pothier, traits du doaair 
Na 174, et seq. Aubry et Rau,vol6,p.rK 

Defense en droit maintenue et actioo r^- 
voy^ avec d^pens, la Conr ajoatantmsciL- 
tions ci-dessus : 10 Demol. Na 337, bis. Goy i 
r^pert verbo partage* ch. 3, p. 69, (»L I 
Proud'hon, usufixdt, voL 3, p. 221, !«al2^- 
Michaud, traits des liquidatioDS et parti^ 
liv. 1, p. 36. 

/. S. Perrault, avocat des demandems. 
CharUs Angers^ avocat de rinterTeiiant& 

(CA.) 

OOUR DE CIRCUIT. 
Sagubnat, 4 aeptembre IS^ 
Coram RouTHnaB, J. 
Debkbuleb v. LAFoniT& 
Action qui tarn — Informality du bnf. 
Jnofi : Que dans une action qui tarn, h ^' 
doit indiquer que Faction est prite tos- > 
nom dupoursuivant qu^au nam de ta M% ^ 
Action qui torn pour d^ut d'enregi?"- 
ment d'une declaration de society. Le l^ 
ne dit pas que Faction est prise tant sa i - 
du demandeur qu'en oelni de Sa Majt? - 
La declaration est r^^^re, et all^gne qo^ ^ 
poursuite est au nom des deux. Les a»i: - > 
sions en sont l^gales. 

Le defendeur plaide par exception a 
forme cette informality du bref. 

Le demandeur r^pond que le bref est ::> 
piete par la declaration. 

Le defendeur cite les autorites Boivan:^ 
art 49, C. proc. Lami v. Rabouin, 7 K - 
p. 687 ; Robert v. Doitfr^, 5 R. L, p- ^ * 
Haule V. MarHn, 6 R L., p. 641 ; Ici ■ 
McMartin, 7 R. L., p. 185 ; Graham v. Mr' 
seUe, 5 Q. L. R, p. 346. 

Exception k la forme maintenue avec ri- 
pens. 

Oe jugement fut confirm^ unanimem: 
en revision, le 30 octobie 1883; Stoi-^ 
Casault et Caron, JJ. 
/. S. Perrault, avocat du demandeur. 
Charles Angers, avocat du defendeor. 

(O.A.) 
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COUE DE CIRCUIT. 

MoNTR&AL, 14 avril 18S7. 

Coram Mathieu, J. 

Z. Dbbmarchais v. p. Doylel 

eUre d'avoooOr—Offrea ligales et condgnatian. 

Lb denuuidear fit envoyer au d^endeur 
Qo lettre d'avocat par laquelle il r^damait 
Qe oertaine aomme d'argent plna lea frais de 
ttte lettre. 

Sur rtoption d'icelle, le d^fendeur se ren- 
t au bureau des avocats du demandear et 
irit le montant reclame, moins cependant 
9 fraiB de lettre, pr^tendant qu'il n'^tait paa 
galement tenu de payer tela fraia. Sur oe, 
1 refnsa d'accepter les offres. De 1&, une 
tion contre le d^fendeur r^clamant le 
ontant ofifert ainai que lea fraia de lettre 
1.50). 

Dans sa d^euae, le d^endeiir all^gua en- 
i autres chosea : 

Que loraqu'il a 6t& r^uliSrement requia de 
yer par le demandeur il a offert la balance 
i appert au compte produit, eu billeta dela 
tissance du Canada. 

Que le demandeur par Tun de aea procu- 
irs a refua^ d'accepter cette balance aoua 
§texte qu'il (le d^endeur) devait payer 
rtains fraia ; 

i2ue le d^endeur a refua^ d'obtemp^rer A 
domande du demandeur par aea procu- 
ITS parce qu'alors, il n'y avait paa de fraia 
cablea contre lui. Puia il r^itdre aea offrea 
conaigne le montant d^jll offert. 
je plaidoyer du dSfendeur fut aoutenu k 
idition par la preuve et la Cour d^lara lea 
T3S bonnea et valablea et d^bouta le de- 
ndeur de aon action avec d^pena. 
lonk dc Rayna^ pour le demandeur. 
MTullie dc Olifri^, pour le d^endeur. 



SUPERIOR COURT— MONTREAL* 

^omesse de manage — TuJteur — Dommages, 

ngi, la Que lorsqu'une fiUe mineure oiv 
line a'engage, aana le conaentement de aon 
»ur, & contracter un manage, et que aubad- 
mment regrettant cet engagement, elle 
lande k son tuteur de le rompre> Tinter- 

To appear in Montreal Law Reports, 3 S. C. 



vention de ce dernier et aon opposition au 
manage, aana autre raiaon, eat l^tiftie, et ne 
le rend paa reaponaable dea d^penaea d'ar- 
gent que le pr^tendant aurait fiaitea en vue 
de ce mariage, ni dea dommagea qu'il pent 
en aubir. 

2a Que bien plua, le fait aeul d'avoir d^- 
d^ oe mariage aana le conaentement et la 
connaiaaance du tuteur et d'avoir oonvoqu^ 
un conaeil de famille en ne lui en donnant 
avia que par le notaire, aerait auffiaant ix>ur 
juatifier le tuteur de a'oppoaer A un mariage 
d^id6 en de pareillea drconatancea. OadboU 
V. Morache, Mathieu, J., 14 figvrier 1887. 



Servitude— Droit de passage— C(mitrvction au- 
dessus, 
Jug^, Qu'unpropri^taire quidonneou vend 
un droit de paaaage en oea termee : " aurovU 
le droit de ^en serviretd'enfaire usage en voi- 
ture ou autrement," n'eat paa pour cela empd- 
ch^ de bfttir au-deaaua, ix>uryu qu'il laiaae le 
paaaage libre, a^ et ^lair^ auflSaamment 
pour permettre I'uaage commode du dit paa- 
aage. Desjardins v. CUroux, 7 d6c. 1886. 



Articulation de f aits— Forme — Motion, 
Jugi, Que dea articulationa de flEdts en 
termes g^n^raux comme lea auivanta : "IPest" 
Upas vrai que toutes les aUigaiians de la dSda" 
ration du demandeur soni vraies t N^estM pas 
vrai que toutes les aUigations du plaidoyer des 
d^f endears sont f ausses f" aont ill^ales et 
I)euyent 6tre rejetto aur motion. Leggat y. 
Larose, Mathieu, J., 24 maia 18tf7. 



Vente — Vices cachis—Nuiliti de lavente — Res- 
sorts d'une voiture, 

Jugij la Que Ton ne pent conaid^rer conmie 
un d^ut cach^ dont le vendeur est tenu 
de garantir I'acheteur, la trop grande faibleaae 
dea reaaorta d'une voiture que I'acheteur a pu 
examiner en I'achetant 

2a Que le vendeur n'eat paa tenu dea vioea 
de la chcae vendue, et la vente n'en pent 
6tre annul^e, loraque I'acheteur lea a oonnua 
depuia#la vente, et qu'il aperaiate llgarder 
cette choae vendue, acceptant I'obligatioQ du 
vendeur de la r^parer. Paquette v. Dipoccu, 
7 mara 1887. 
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QUEEN'S BENCH DIVISION. 

LoNDoir. March 2, 1887. 
Lkwib, Appellanti and Feruor, Respondent 
[22 Law J., N.C.] 

Orudty to Animal9— Spaying Sows— 12 de 13 
VicL c 92. «. 2. 

Case stated under 20 & 21 Vict c 43. 

The respondent was summoned on May 
11, 1886, before justices for the county of Sus- 
sex, by the appellant, under section 2 of 12 
& 13 Vict, c. 92, for ill-treating, abusing, and 
torturing five sows. The operation com- 
plained of was known as " spaying,'' which 
is the cutting out the uterus and both ova- 
ries. It was admitted to be a painful operation. 

The appellant, when before the magis- 
trates, adduced evidence that the operation, 
while being very painful, was unnecessary, 
as the flesh of the animal operated on was 
not improved, but rather deteriorated. It 
waA, however, proved that the practice was 
usual in the district where the respondent 
operated on the animals in question. 

The respondent did not oflfer any evidence, 
but contended that the evidence adduced by 
the appellant did not show that an offence 
had been committed within the meaning of 
the statute. 

The justices were of opinion that the ope- 
ration did cause pain, but agreed with the 
contention of the respondent, and dismissed 
the information. 

Waddy, Q.C. (Colam with him), for the ap- 
pellant, contended that there ought to be a 
conviction, as the evidence went to show 
that the operation inflicted cruel torture and 
was unnecessary, as not in any way benefit- 
ing man by increasing or improving the sup- 
ply of food. He cited Murphy v. Manning^ 
46 Law J. Bep. M. C. 211. 

No counsel appeared for the respondent. 

The Court (Day, J., and Wills, J.) held 
that, as cruel torture within the section was 
the infliction of grievous pain without some 
legitimate object existing in truth or honestly 
believed in, and as there was no evidence to 
show that the respondent was not acting in 
an honest belief that the operation was for 
the benefit of man, the decision of the jus- 
tices was right 

Judgment for respondent 



QUEEN'S BENCH DIVIBION. 
Cbown Cask Rbservsd. 

London, March 5, 1887. 

RbGINA v. RlLBY. 

CrimincU Law — Evidence^IndeoerU AmmU— 

CrotS'examinaHon of Prosecutrix— Endencx 

of Previous Connection with Prisoner— Coh- 

tradiction. 

Case stated by the Chairman of Qiurter 

Sessions for the hundred of SalfonL 

The prisoner, James Riley, was tried upon 
an indictmeut chai^dng him with an ass&ult 
on one A. Creswell with intent to commit t 
rape. The defence was that the proseca^ 
had consented to what had been done to ber 
by the prisoner. In cross-examination by 
the counsel for the prisoner, the prosecntrix 
denied that she had ever had oonnectioD 
with the prisoner. The Court refused to re- 
ceive evidence offered by the counsel in 
contradiction. The prisoner was convicted, 
and the Court respited judgment and statad 
a case. 

The Court (Loid Coleridge, L.C J^ Pollock. 
B., Stephen, J., M^thew, J., and Wills, J) 
quashed the conviction, on the ground th^ 
the evidence which had been rejected was 
material to the point in issue and was thei«- 

fore receivable. 

Conviction quashed. 



QUEEN'S BENCH DIVISION. 
Crown Casb Resebvhd. 

London, March 5, 1S87. 
Rbgina v. Gibson. 
Criminal Law—Evidence, Misreoeption of-- 
Effect on ConvictUm. 
Case stated by the Deputy-chairman of the 
Quarter Sessions of the West Derby hundred 
of the county of Lancaster. 

The prisoner was tried on an indictment 
charging him with unlawfully and maHci- 
ously wounding one T. Simpson. DoriDg 
the trial evidence was tendered for the pro- 
secution for the purpose of identification, 
and without objection was admitted, as to 
words uttered neither in the presence dot 
the hearing of the prisoner by a woman vbo 
was not called as a witness. In the sum- 
ming-up the attention of the jury was di* 



THE LBGAL NBW8. 



133 



lected to, imUr alia, the evidence as to the 
words. After the summing up, and when 
the jury had retired, but before verdict, 
the counsel for the prisoner contended that 
the evidence as to the words was not admis- 
sible, and that it should be withdrawn from 
the jury. The Court over-ruled the conten- 
tion, and the prisoner was convicted. There 
was ample evidence of identification against 
the prisoner other than the statement made 
by the woman. 

The question for the opinion of the Court 
was whether the fact that the evidence as to 
the woman's statement was left to the jury 
vitiated the verdict 

The Court (Loid Coleridge, L.C.J., Pollock, 
B., Stephen, J., Mathew, J., and Wills, J.) 
quashed the conviction on the ground that 
before the Judicature Acts, both in civil and 
criminal cases, if any evidence, however 
slight, which was not legal evidence was left 
to the jury, the verdict was vitiated and set 
aside; and that the rule still applied in cri- 
minal cases, which were unaffected by the 
Judicature Acts. 

Conviction quashed. 



COUR I^APPEL DE RENNES. 

(Ch. du cons). 

7 mars 1887. 

Pr^idence de M. de Kkbbebtin, premier 
president 

PBoa GtN. DB Rbnnes v. Me. X. . . 

Avocat — Diddpline — Injure d un magistrat — 

Letlre missive adressie d un client — 

CaracUre oonfideniiel. 

Une kUre missive^ contenani Vexpression intime 
et secrHe de la pensSe de son auleur, est con- 
fiie d la discrition du destinataire, et nepevt 
£tre divulguie sans Vassentiment de VexpSdi' 
iewr. 

Ce principe protege plus spicialement encore Us 
communications Schangies entre un avocat 
et sandiaU. 

Par rmUj wne lettre, adressie par un avocat d son 
client, ne peut servir de fondemmi d une 
pourswie disdpHnaire contre cet avocat, d 
ration d^ expressions ou impvlations ottfro- 



geantes qu'eUe oontiendrait pour un magis- 
tratt lorsqu^eUe ne devrait itre connue que 
du client et n'a re^ publiciti que par sidle 
d^un acts dilictueux. 

Spicialement par lefait (fun notaire, qui Vayant 
trouvie «7i procidant d Vinventaire des pa- 
piers aprls le dk^s du desHnalaxre, Va di- 
toumSe, au mlpris de ses devoirs et de la w- 
lonU des hiritiers, etfaitparveniraumagi^ 
trat qa^eUe visait, 

Apr^s le d^cte de I'un des clients de Me 
X. . , avocat, survenu en 1886, le notaire, qui 
proc^dait k Tinventaire, trouva dans les pa- 
piers du d^unt une lettre, que Tavocat avait 
^rite ^ son client, au lendemain d'un proc^ 
qu'il avait plaids pour lui et perdu en 1883. 
Cette lettre, qui contenait des appreciations 
plus que vivos ^ T^ard de Fun des magis- 
trats, qui avait concouru au jugement du 
proc^, fut saisie par le notaire, et envoy^e 
par lui, malgr^ la protestation des hiritiers 
du d^unt, au magistrat qui s'y trouvait vis6 
A la suite de cette communication, Me X. . 
fut traduit disciplinairement devant le Con- 
seil de TOrdre qui Pacquitta. M. le procu' 
reur g^n^ral prds la Cour de Rennes ayant 
inteijete appel de cette decision, la dite Cour, 
statuant disciplinairement en Chambre du 
coDseil, a rendu Tarr^t suivant : 

La Coub, 

Consid^rant que rinviolabilit^ des corres- 
pondances priv^ int^resse essentiellement 
Pordre social et la morale publique ; qu'une 
lettre contenant Texpression intime et se- 
crete de la pens^e de son auteur est confix 
k la discretion du destinataire et qu'elle ne 
peut dtre divulguie sans Passentiment de 
Texpediteur ; que ce principe prot^e plus 
spicialement encore les communications 
echang^es entre un avocat et son client ; que 
si les n^cessites de Tinstruction criminelle au- 
torisent la justice, dans des conditions res- 
trictivement determin^es par la loi, k saisir 
les correspond ances qui peuvent foumir la 
preuve du m^fait qu'elle poursuit, cette ex- 
ception ne s^etend pas au cas od la lettre 
m^e constituerait TiDfractionetque notam- 
ment le pouvoir discipiinaire ne va pas jus- 
qu'll s'emparer de sa teneur, lorsque, dans 
rintention de r^crivain, elle ne devait etre 
connue que de son confident et qu'elle n'a 
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re^u publicity que par suite d'un acte d^lio- 
tueux ; 

Consid^rant que la lettre incrimin^ a 
6t6 toite le 30 juin 1883, par Me X.., en 
T^poDse k la d6p^he d'un de ses clients habl- 
tuels qui Tinterpellait sur Tissue d'un proc^ 
jug6 la veille, et qu'elle est rest^ pendant 
trois ana dans le secretaire de celui-ci sans 
que rien ^tablisse qu'il en ait donn^ commu- 
nication ; qu'll son d^c^s, elle aurait 6te trou- 
v6e par le notaire, charg6 d'inventorier ses 
papiers domestiques et que cetofficier public, 
au m^pris de ses devoirs et de la volenti des 
h^ritiers, Taurait d4toum4e pour la faire 
parvenir k la pemonne qu'elle devait oflfen- 
ser; 

Cbnsid^rant que, quelque bUmables qu'en 
puissent 6tre les termes, les magistrats ne 
sauraient sanctionner un tel oubli du respect 
d^ aux conespondances privies et au secret 
professionnei, en prenant connaissance d'un 
document confidentiel, dont Texistence n'a 
et6 r^v^l^ que par Teffet d'un veritable abus 
de confiance, de nature II tomber sous Pap- 
plication de la loi p6nale ; 

Par cee motifis et sans adopter ceux du 
Ck)nseil de TOrdre ; 

Dit n'y avoir lieu de faire 6tat de la lettre 
vis6e dans la citation et d^boute M. le procu- 
reur g^6ral de son appel. 

Note. — La Chambre criminelle de la Cour 
de cassation a, dans un arrdt du 12 mars 1886, 
au rapport de M. le conseiller Dupr^-Lasale 
(Gaz. Pal. 86. 1.599), formellement d^id^ que 
Texception au principe de Tinviolabllite du 
secret des lettres missives, admise pour per- 
mettre et faciliter, dans un int^r^t social, les 
recherches de la justice criminelle, nesaurait 
etre ^tendue aux correspondances 6chang6es 
entre Tavocat et son client Dans Tesp^ce 
r^olue par la Chambre criminelle, il s'agis- 
sait d'une lettre adress4e par un accuse &son 
avocat Le principe paratt comporter les 
m^mes raisons d'application, quand 11 s'agit, 
comme dans I'esp^ce actuelle d'une lettre 
adress^ par Tavocat k son client D'ailleurs 
M. le procureur g^n^ral de Rennes ayant 
form^ un pourvoi centre Parrot ci-dessus, la 
Cour de cassation aura prochainement & se 
prononcer eur cette int^ressante question.— 
Oazette du Palais, 



OOUR DE CASSATION. 

(Ch. des rbqu&tbs.) 

16 mars 1886. 
Pr^idence de M« BiDABBiDEs. 

LaBCHEB v. PlMIIENTA. 

Re9p<m9abUit6-^Notaire---8igriature da partia 
— Omiation — Comparutian des parties— 
Preuve — RSparatUm — EtendtLe—Apprkia' 
Hon souveraine- 

1. Un notaire commet une faute quiluiesi Ugolt' 

ment imputablef et engage, par suite, sa res- 
ponsabUiti, lorsqu'U niglige de faire signer 
par Vune des parties eontradarUes Vade que 
les deux parties Vavaient ehargi de reteMr, 
et pour lequd elle ^itaient priserUies e»- 
semble en son Stude. 

2. Et la preuve de la prSsence simultanSe des 

parties, en Vitude du notaire au monunt de 
la ridaction de Vade, peut t^induire de 
simples prSsomptions, tiries des cirounstances 
de la cause, entre autres du fail mime de la 
signature de Vacte par le notaire Im-mime 
et les thnoins instrumentaires, 

Le 29 aodt 1881, M. Larcher, notaire i 
Oran, a re^u un acte, aux termes duquel un 
sieur Obadia se reconnaissait d^bitenr da 
sieur Pimienta d'une somme de 3|578 fr. 95 c 
et consentait II oelui-ci diverses stl)ret69 poor 
garantir son remboursement L'acte, regu 
en presence de deux t^oins instrumentaires, 
a 6te sign6 par le cr^ancier Pimienta, le no- 
taire et les deux t^moins, mais sur le moment 
le notaire a omis d'exiger la signature du d^ 
biteur Obadia, qui, sollicit6 depuis de la 
fournir, a refuse de la donner et a ni^ avoir 
particip6 et consent! II Pacte du 29 aoiitl881. 
Dans ces circoustances, Pimienta a assign^ 
M. Larcher devant le Tribunal civil d'Oran, 
pour voir dire qu'il avait commis une &ate 
grave en omettant de faire signer Pacts d'o- 
bligation par Obadia, au moment oH il Pavait 
regu, et s'entendre condamner k lui payer i 
titre de dommages-int^rSts la somme de 
3,578 fr. 95, montant de la dite obligation, en 
reparation du prejudice r^sulte pour lui de 
cette omission. Un jugement du Tribunal 
civil d'Oran a admis la pretention de Pimien- 
ta en moderant toutefois H 1600 fr. le chifiie 
des dommages-interets. L'appel principal 
a ete interjete par M. Larcher, qui a soutenn 
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et a offert de prouver qu'en £ut une seule 
des parties, Pimienta, s'^tait pr^sent^ en son 
6tade le 29 aodt 1881, et que Facte redig6 oe 
jour-lA ^tait en cons^qaenoe un simple pro- 
jet que les parties se proposaient de r^aliser 
nlt^riearement De son c6t^, Pimienta a in- 
teijet^ appel incident. Le 26 Janvier 1885, la 
Coar d' Alger a rendu I'arr^t suivant : 

" Sur Tappel principal de Larcher : 

" Atteudu que Larcher pretend ft Tappui 
de son appel . la que le 29 aoilt 1881, Pi- 
mienta se serait pr^nt^ ^ son ^tude, oH il 
aurait apport6 un acte tout pr^par^ conte- 
nant reconnaissance de dette et cession de 
garantie par Obadia ; 2o. que sur Taffirma- 
tion de Pimienta que le d^biteur se pr6sente- 
rait dans la joum^ pour signer, Tacte au- 
thentique avait 6t& pr^par^, puis sign^ par 
m^^rarde par le notaire ; 3o. qu'Obadia ne 
s'est jamais pr^sent^ cbez Larcher et a tou- 
jours refuse de signer ou ratifler Tacte dont 
il s'agit ; 

*' Attendu que Tinexactitude de ces allega- 
tions est d^ k present d^montr^e par toutes 
les circonstanoes de la cause ; qu'en effet, la 
signature du notaire et celle des t^moins 
iDStrumentaires ont et6 appose sur Tacte du 
29 aodt 1881 ; que cet acte a 6te r^pertori^, 
soumis A I'enregistrement par ses soins, et 
que mention en a 6t6 fiaite au bureau des 
hypothdques d'Oran, le 9 novembre 1881; 
qu'en outre, dans les conclusions qu'il a si- 
gnifiees le 5 novembre 1882, Larcher recon- 
nait que Pimienta et Obadia s'^taient tons 
deux present^B en son 6tude pour y ratifier 
Tacte authentique des conventions arrSt^s 
directement entre eux ; vue Larcher ne pent 
^tre admis II prouver, contre sa propre signa- 
ture, appose en quality de notaire, qu'une 
senle des parties s*e8t pr^sent^e devant lui ; 
que les premiers juges ont d^clar^ avec rai- 
8on que le d^aut de signature d'Obadia est 
imputable k une negligence de Larcher, et 
qoe oe dernier doit rdparer le prejudice qu'il 
a ainsi cause k Tintime ; 

" Sur I'appel incident : 

** Attendu qu'en negligeant de fiaire signer 
par Obadia Tacte du 29 aoilt 1881, Larcher a 
£ait perdre & Tintime, non seulement la ga- 
rantie bypothecaire consentie k son profit, 
mais encore Tauthenticite de la reconnais- 
sance de dette par Obadia et un titre ex^cu- 



toire contre ce dernier ; qu'ainsi la repara- 
tion du prejudice doit consister dans Pallo- 
cation d'une somme egale au montant total 
de la creance, soit 3,580 franes ; 

" Par ces motifs, 

" Confirme Tappel principal ; infirme, au 
contraire, sur Tappel incident ; eieve k 3,580 
fr. les dommages-interets dus par Larcher k 
Pimienta." 

M. Larcher s'est pourvu en cassation centre 
cet arret La Ghambre des requetes s'est 
prononcee par I'arret de rejet dont la teneur 
suit : — 

La Coub, 

" Bur le premier moyen tire de la violation 
par £ausse application de Tart. 1382 C civ., 
de la violation de Part. 1315 du mSme Code, 
et des r^les en mati^re de preuve de quasi- 
dent, ainsi que de Tart 7 de la loi du 20 
avril 1810 ; 

'* Attendu qu'il resulte des motifis tant de 
Varret attaque que de oeux du jngement aux- 
quels Tarret se reffire, que la Cour d'appel 
d' Alger a condamne le notaire Larcher k 
3,580 francs de dommages-interets, paroe que 
cet officier public a com mis une faute qui lui 
est legalement imputable en negligeant de 
faire signer par Tune des parties contractantes 
Tacte que les deux parties Tavaient charge de 
retenir et pour lequel elles s'etaient presen- 
tees ensemble k son etude ; que le moyen 
manque en fait ; 

" Sur le deuxidme moyen, pris de la viola- 
tion des art 1318, 1319 et 1341 C. civ., des 
art 14 et 68 de la loi du 25 vent6se an XI, de 
la fausse application de Tart 1356 C. civ., et 
de la violation de Tart 7 de la loi du 20 avril 
1810; 

** Attendu que pour rejeter la demande 
d'enquete de Larcher, lei juges d'appel se 
fondent sur un ensemble de circonstanoes qui 
rendent, d'aprds eux, oette enquete inutile 
et inadmissible ; que si, parmi ces circons- 
tances, ils signalent la signature apposee sur 
Tacte par Larcher comme par les temoins 
instrumentaires et la reconnaissance faite par 
Larcher dans ses premieres conclusions, con- 
tredites seulement quant k ce parses conclu- 
sions ulterieures, de la presence simultaneell 
son etude de Pimienta et d'Obadia, ils n'y 
attachent ni la force que Tart 1341 G civ. 
attribue k Facte authentique, ni celle que 
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Tart 1356 du m^ine Code donne & raven ju- 
diciaire ; quMls se boment k constater oette 
signature et cette pr^ence comme deux faits 
oertains et II y puiser, ainsi qu'ils en avaient 
le droit, des ^l^ments d'appr^ciation ; d'oii 
il suit qu'aucun des articles susvis^s n'a ^t^ 
viol^, ni fauasement appliqu^ ; 

** Sur le troisidme moyen, tir6 de la viola- 
tion de Tart 68 de la loi du 25 vent^se an XI 
et de la fausse application des art 1382 et 
1383 C. civ. ; 

'' Attendu qu'il lessort des motifs de Varr^t 
que Larcher a 6t4 condamn^ k r^parer Tint^- 
gralit^ du dommage caus6 par sa n^ligence, 
non II raison de Tinterpr^tation erron^ ou 
de la fausse application des dispositions de 
la loi du 25 vent6se an XI, mais k raison de 
la gravity de sa faute et de T^tendue du pre- 
judice en resultant, lesquelles ont 6t& appr^ 
ci6es par la Cour d'appel en vertu de son 
pouvoir discr^tionnaire, d'apr^ les circons- 
tances particulidres de la cause, que d^ lors, 
les articles susvis^ n'ont ^t6 ni violas ni 
faussement appliqu^ ; 

'' Par oes motifs, 

"Rejette." 

NoTBt — Sur le premier point : il avait 6t^ 
d^jft jug6 en ce sens que le notaire est res- 
ponsable de la nullity d'un acte de son mi- 
nistdre, qu'il a rev^tu de sa signature avant 
que toutes les parties comparantes Taient 
sign^, et que Tune d'elles refuse de signer 
ult^rieurement : Cass. 19 aotlt 1845 (S. 45. 1. 
633.— J. du P. 46. 1. 235.— D. 45. 1. 378) ; 5 
mai 1846 (J. du P. 46. 1. 714). 11 en est de 
m^me au cas o^ la nullity provient de remis- 
sion de la signature de I'un des t^moins ins- 
trumentaires : Paris, 25 mai 1826 (S. chr.) ; 
Bourges, 28 juillet 1829 {ibid,) ; Pau, 5 f& 
vrier 1886 (S. 66. 2. 194), ou de I'absence de 
la signature du notaire lui-m6me : Cass. 14 
avril 1886 (Gaa Pal. 86. 1. 746). 

Sur le deuxi^me point : En prenant en 
consideration entr'autres circonstances de la 
cause, rezistence de la signature du notaire 
et des t^moins instrumentaires par I'acte de- 
meur^ imparfait, Il titre de preemption ^ta- 
blissant la simultaneity de la presence des 
parties en I'^tude du notaire au moment de 
la redaction du dit acte, les juges n'avaient 
point encouru le reproche, que leur adressait 
le pourvoi, d'avoir attribu6 ft un acte, qu'ils 



d^claraient eux-m^mes nul, la force probante 
qui n'edt pu Stre reconnue qn'&un acte ro- 
ller ; lis avaient seulement ainsi fiut usage 
du pouvoir souverain d'appr^ciation, qui 
appartient aux juges du fond, en oe qui con- 
ceme la gravity, la precision et la concord- 
ance des presomptions, sur lesquelles ibfon- 
dent leur conviction, dans le cas oiioe mode 
de preuve est l^galement admis. — Qcz- du 
PcU, 

INSOLVENT NOTICES, BTC, 

Qnebec QffMal Oaaette,AprUlt. 

Judicial AbcmdammaUa. 

Andr^ Dupil and Fnngois Pioo. traden, St H;- 

acinthe, Marc^ 81. 

Joseph Adh^mar Martin, trader, Rimoiuki, April 9. 

Curaton vgppointaL 
Re William An^rers^L' Ance Gaidien.— M. E. Benier. 
St. Hyacinthe, curator, April 12. 

Be Joseph A. Rolland et <a.-Charle8 R. BlaekiMoa- 
treal, ourator, April 9. 

Re F. X. St Laurent, Richmond.— J. MeD. HAifi5. 
Montreal, curator, March 29. 

Re John Street.— C. Desmarteau, Montreal, cantor. 
April 9. 

Separation de biens, 
Marie Anne Weller vs. Georse Tesaer, fanner, St. 
Gasimir, April 14. 

Circuii Cowi, Stmiaaget. 
To be held 15th to 20th of March, Jane, September 
and December. 

Court qf Queen^a Bench, Ri^eiictu 
To commence 14th January and 2nd Jaly. 



GENERAL NOTES. 



The notice issued by the Controller of the StatiaQo; 
Office that the ' reprinting without authority of matter 
which has appeared in any Gk>Temment pnblieatioD ^ 
subject to the same penalties as those incurred hsd Ik 
copjTight been in private hands,' is not well oonadered. 
It is pervaded with the erroneous notion that eopyrigfat 
belongs to the publisher, and not the author, in ibe 
first instance. The copyright of mere oompilatioc- 
made by the clerical staflf of a Government office 
probably is vested in Hej Majesty, but the oopyrifbi 
in much more tempting productions, like the report* 
of commissioners and of consuls, does not become H<-r 
Majesty's simply because the Stationery Office 1«b«* 
them. In public documents, like Acts of Pariiameivt, 
Rules of Court, bye-laws, and the like, which ace p&rt 
of the law of the land, there can be no copyright at ali» 
and a Secretary of State when he writes a dispatcK 
does not assign the copyright in it to the Crown. Apic* 
the copyright in evidence given by a witness before a 
commission, or suggestions made by him, doee not rest 
in the Crown simply because it is printed by the Queec'! 
printers. In order to prove its copywrigbt in official 
documents the Crown must at least show that tfa«f 
were paid for with a view to their pnblieatxoo.— X«» 
Joumalt (London). 
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By the death of Mr. Q £. Schiller, the 
Montreal Court Honse loses another of its 
venerahle officials. Mr. Schiller entered the 
office of the Clerk of the Crown and Gerk of 
the Beaoe in 1884, and had completed 53 
years' service^ He was a valuable assistant 
to a long line of judges and crown prosecu- 
tors, being a very fair illustration of what 
Bacon says: ''An ancient clerk, skilful in 
precedents, wary in proceeding, and under- 
standing in the business of the court, is an 
excellent finger of a court, and doth many 
times point the way to the judge himsel£" 



The HaTvard Law Review^ published by the 
Harvard Law Review Publishing Associa- 
tion, makes a distinguished appearance 
in its first number (April), the paper and 
type being very superior, and the contents 
creditable. This publication replaces one 
that has just died, the Columbia Jurist^ which 
was brought to an untimely end by a species 
of dishonesty too common, viz., the neglect 
and refiisal, of those who had subscribed, to 
meet their engagements. The Boston Law 
Record, the Kansas Law Journal, and some 
others appear to have recently suffered the 
satoe&te. 



The Supreme Court of Ohio, has made an 
order reciting the death of the Hon. W. W. 
Johnson, late a member of the Court, and 
the desire of his colleagues that some appro- 
priate tribute be paid to his memory, and 
that five members of the bar be appointed to 
prepare a memorial sketch of his life and 
services, for insertion in the next volume of 
the reports of the Court This looks like 
the commencement of a system of biography 
with which the reports should not be incum- 
bered. 

Mr. Joseph Fremont, advocate, has issued 
in pamphlet form his thtse on Le Divorce et 
to SipataHon de Ooiptyinthe law faculty of 



Laval University. The subject is carefully 
treated. The first part refers to divorce 
among the Romans, in France, England, and 
Canada. In the second part, the writer pro- 
ceeds to consider sSparoHon de corps, the 
grounds on which it is decreed, the pro- 
cedure, effects, &c. 



The Jurist is the title of a new monthly 
journal established in London, England, for 
law students and the profession, under the 
editorial chaige of Mr. R. M. Stephensbn, 
LL.B. The contents are varied, including 
notes of cases, articles and miscellaneous 
topics. A good deal of attention is given to 
subjects especially interesting to students. 



SUPERIOR COURT. 
Aylmbr (Dist of Ottawa), April 22, 1887. 
Before Wubtblb, J. 

SCHARF V. SCHARF. 

Security for costs — Nonresident plaintiff, 

Hbld : — That when a non-resident plaintiff has 
described Jdmself as domiciled in the Pro- 
vince, and an application for security for 
costs ?ui8 not been made within the four days 
from the return of the action, security will 
not afterwards be ordered unless it appear 
that the application is made within four 
days of the knowledge acquired by the de' 
fendant of the plaintiff's absence, or with 
due diligence, 
Phr Curiam.— This suit was instituted in 
October 1885, over eighteen months aga 
The plaintiff is a first cousin of the defen- 
dant and described himself as of the Town- 
ship of Templeton, in the district of Ottawa. 
Issue was duly joined, and the parties have 
proceeded to proof ; the plaintiff closed his 
enqu^te on the 3rd of February last, and the 
defendant is now proceeding with his. 

The defendant now moves for security for 
costs, inasmuch as it would appear from the 
affidavits produced with the motion that the 
plaintiff does not reside in the province of 
Quebec. The affidavits state that the plain- 
tiff resides, and has been residing from a 
period anterior to the institution of the action, 
in the province of Ontario ; but nothing is 
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bronght to show when the defendant acqoiTed 
a knowledge of this fact 

When the plaintiff resides without the 
province at the time he brings his action, and 
so describes himself, the application for secu- 
rity for costs must be made within four days 
from the return. When the plaintiff, although 
a non-resident, describes himself as an inha- 
bitant of the province, or when he leaves the 
province after the institution of the action, 
the application must be made within four 
days of the knowledge acquired by the defen- 
dant of such fact, or with due diligence after 
that period when he can show a good reason 
for not having made it sooner. 

In this case it is not shown when the de- 
fendant became aware of the plaintiff's non- 
residence, and no proof is made of diligence. 
The motion cannot therefore be granted. 

The judgment was entered as follows : — 

^ Seeing that the defendant shows, by the 
affidavits filed in support of his application 
for security for costs, that the plaintiff resided 
before the institution of the action in the 
province of Ontario, and that it does not 
appear that the defendant has only recently 
had knowledge of his absence and has made 
his motion within four days of his having 
obtained such knowledge, or at least with 
due and proper diligence, the Court doth 
reject the said motion, with costs." 

A, McC&nnellf for plaintiff. 

Rochun & Champagne^ for defendant 

SUPERIOR COURT. 

Aylmkr (District of Ottawa), April 26, 1887. 

Before Wxjbthlb, J. 

FOLCHBR V. LaBLOUGUB. 

Co8t9 — Unnecessary evidence. 

Hold : — That costs of enquSte wUl not be allowed 
when testimony is unnecessary, 

Pkb Curiam.— The plaintiff has sued to 
recover the amount of two promissory notes 
written and signed by the defendant; and 
the defendant has filed a plea of general 
denial, but without an affidavit denying the 
signatures, or alleging that the notes are not 
genuine. 



The plaintiff inscribed for proof, and coun- 
sel at enqudte appeared for both partaes. 
The plaintiff produced a witnes, (who was 
examined and crofls-examined by the coun- 
sel at enqudte), merely to declare that in his 
opinion, from his knowledge of the def(»id- 
anVs writing, the signature to the notes was 
that of the defendant. 

Article 146 of the Code of Civil Procednre 
enacts that every denial of the signature to 
a promissory note must be accompanied with 
an affidavit of the party making the denial 
or of his agent or clerk, and article 1223 of 
the Civil Code declares that if the party 
against whom a private writing is set ap do 
not formally deny his signature in the man- 
ner I have just mentioned, such signatoie is 
held to be acknowledged. Then article 1222 
of the (}ivil Ck)de says that writings so held 
to be acknowledged shall make proof between 
the parties as authentic writings. 

In the present cause the plaintiff's case 
was made out without any enqu^te having 
been necessary. The enquSte made was 
therefore supererogatory. Now prooeedinge 
which have no useful object should not be 
allowed for the mere purpose of swelling 
costs ; and I oonsequentiy disallow all costs 
connected with the enqu^te which was made 
in this cause. 

Judgment for the plaintiff, with interest 
and costs of soit, but excluding from snch 
costs all costs of enqudte- 

F, A. Beaudry, for plaintiff. 

Rochon <Cr Champagne, for defendant 

CIRCUIT COURT. 
PoBTAGa DU Four (DiBTBior or OrrAWA). 
Feb. 26, 1887. 

B^ore WuBTBLB, J. 

Wauoh et al. v. Pobtbous, and MoyoRAis:, 

Opposant. 

Security for costs — Non-resident plainliff cim- 

tesUng opposition. 
Held :—That a non-resident plaintif cantestiRg 

an opposUum cannot be eon^)dUd to ytw 

security for costs. 

The opposant moved that, inasmuch as the 
plaintiffs who had contested the oppositicai 
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did not reside within the province, they 
should be ordered to givesecority for the pay- 
ment of oosts. 

PiB Curiam. The plaintifis obtained judg- 
ment against the defendant and seized certain 
goods and furniture which his wife* claims 
to be hers, and the plaintiffs contest her op- 
position. 

The opposant has moved that the contest- 
ants be required to give security for costs, and 
that the proceedings be stayed until they do 

80. 

Article 29 of the C C. provides that every 
person not resident in Lower Canada, who 
brings or institutes any action, suit, or pro- 
ceeding in its courts, is bound to give the op- 
posite party security for the costs which may 
be incurred in consequence of such proceed- 
ing. 

As to whether, under this article, a plaintiff 
contesting an opposition is bound to give se- 
curity for Qosts, opinions seem to be divided, 
and judgments have been given both for and 
against After examining the various judg- 
ments on the point which have been report- 
ed, I prefer to follow the opinion of the late 
Mr. Justice Smith, in the case of MornU ds 
McDcftuddy 6 L. C. J. 40, that he is not bound 
to do so. 

The article of the C. C, already cited, is 
taken from sec. 68, of ch. 83 of the C. S. L. C. 
which provided that " in all actions, opposi- 
tions, and suits prosecuted before the courts 
in Lower Canada, by any person residing 
without Lower Canada,the defendant, or other 
party concerned, may demand security for 
the payment of his costs in case the plaintiff 
or prosecutor should fail in his action, opposi- 
tion, or other suit" Under this section it is 
clear that an opposant could be compelled to 
give security for the costs incurred in conse- 
quence of his opposition, but that he could 
not require security from any party con- 
testing his opposition. The article of the Code, 
although not reproducing the exact words, was 
intended, as appears from the report of the 
codifiers, to reproduce the provisions of this 
section. 

Any stranger, or rather any non-resident, 
seeking to establish a right in our courts, is 
required by our law to give security to the 
party against whom he claims such rights 



and this applies to an intervener and to an 
opposant, as well as to a plaintiff. But, once 
a right has been judicially recognized, it 
seems to me that our law does not require 
security to be given for the costs, direct or 
incidental, to be incurred in enforcing such 
right. 

I find the following authorities on this 
point :— 

Sirey, Codes AnnotAB, article 16, No. 7: 
V^tranger poursuivant une expropriation 
forc^ n'est pas tenu de foumir la caution 
judicatum solvi. Poncet, Trait6 des Actions, No. 
173 : il en est de mdme s'il ne fait que pour- 
suivre Tex^cution d'un titre par6, c'est-^-dire 
revdtu de la formule ex^utoire; car il ne 
s'agit plus pour lui de r^clamer un droit liti- 
gieux, mais d'exercer un droit acquis. 

In this case, the plaintiff's right has been 
judicially recognized, and they are seeking 
to enforce it It is the opposant who is now 
seeking to establish a right which the plain- 
tiffs contest They occupy the same position 
as a defendant who denies a right claimed 
against him, and who, not seeking, but resist- 
ing, is not bound, and should not be called 
upon to give security. Then again, the end 
sought by the contestation is the enforcing of 
aright which has been judicially recognized, 
and the costs are incidental to the execution 
of tbe judgment obtained. 

I am of opinion that the opposant is not 
entitled to security from the plaintiffs, and I 
reject the motion. 

Motion dismissed. 

D, R. Barry, for opposant 

C. P. Roney, for plaintifOi contesting. 

SUPERIOR COURT. 

Montreal^ Feb. 12, 1886. 

Before Johnson, J. 

Tansbyv. Graham. 

Libel— Private and public oipacity— Expression 

of opinion by an elector of a public man. 

The libel complained of was contained in a 
letter written by the defendant during an 
epidemic of small-pox, representing that the 
plaintiff was a cipher on the Board of Health 
of Montreal. 
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The learned Judge, in his chaige to the 
special jury, observed : — 

The case has taken a very wide range in- 
deed, and latterly, a very impracticable tone, 
not intended, I suppose, to lead the judgment 
of the jury astray from the very simple ques- 
tions of fact which were submitted to them. 
The case is not void of public interest and 
importance, but it is possible to exaggerate the 
importance of all cases. It strikes me with 
amazement that, at the close of the nineteenth 
century, in a country where free institutions 
prevail, it should be necessary to take up the 
time of a Judge and Jury with the hearing 
of twenty-one witnesses on one side and seven 
on the other, to say nothing of the addresses 
of the counsel and the charge of the Judge, 
to ascertain the character of a letter, and 
whether the defendant was within his right in 
publishing it The plaintiff complains that he 
has been libelled. The defendant says, " No 
" such thing, I never libelled you in your pri- 
" vate character. I have said notliing about 
" it If you wanted to guard your private 
" character, you should have stayed at home ; 
" but you came out of your privacy and sought 
** a public position. I'm an elector and have 
** some rights as sach. I have a right to ex- 
" press my opinion ; so long as I do not do so 
" in scandalous or improper language, the 
" law will protect me." And so it will, if what 
he says is true. Little would any country be 
fit to live in, if the law were not so. 

The plaintiff undertakes in his declaration 
to explain what he thinks the letter means 
and he says that when the defendant calls him 
a cipher on the Board of Health, he means 
that he is an imbecile. But the letter does 
not, evidently. Nor does it mean, when it 
says that the Board should be strengthened 
that, as the plaintiff asserts, he would be the 
cause of the continuance of the prevalence 
of small-pox^ and a visitation of cholera. All 
I can say is that those are not the meanings 
as far as I can judge. However, this is a ques- 
tion of fact for you to decide. I think the 
construction sought to be put upon the letter, 
is most improper, and one which the words do 
not bear. As to the second letter, it was never 
published at all, but was a private communi- 
cation. 

Now we have to consider what was the 



meaning of the letter itself. The law at all 
times has drawn a wide distinction between 
libel and slander respecting private charscter ; 
and criticisms, no matter how severe, as long 
as they are fair, upon men in their pablic ca- 
pacity.' In the one case, the law imposes a 
strong check. But the tendency of all modern 
cases has been that, where the intention of the 
writer is honest, where the critidsm is intend- 
ed to be and is fair, the writer is protected by 
the law, even if his opinion be mistaken. Hie 
rule seems to be that the private character is 
sacred. But as for public men and their eon- 
duct if we could not discuss them &ee]y, we 
would become a nation of slaves. Such dis- 
cussion, even if it does hit rather hard 8ome> 
times, or use strong expressions, is zK>t a 
breach of the law. In this case, I have not 
heard a suggestion that there has been any 
private or malevolent purpose to serve. The 
defendant was an elector and the plaintifTa 
public man seeking re-election a^ Alderman. 
The defendant had the same right and the 
same duty as all of us to see at that critical 
time that power should be held only by the 
safest and most competent men. If the <le£en- 
dant's motives were honorable and his ob- 
ject pure, if he sought the public good and 
nothing else, he is within the protection of 
the law. If you believe that he was acting 
for a public end, do not, because of the elo- 
quence of the counsel for the plaintifi; say 
that he is a libeller, and a dishonest libeller. 
The law overlooks the mere severity of such 
criticism, so long as it is not opprobrious, 
insulting or indecent 

As to the expression ** cipher " used, it is 
perhaps exaggerated ; but I see nothing in- 
decent or insulting. It is true that the expres- 
sion reduces the estimate of the plaintiff to 
the lowest point, but, even if not true, it is not 
necessarily punishable. If the motive were 
pure, and the letter written for the public 
good, the defendant was within his right ; 
and to say otherwise, would be to make us a 
nation endowed with the forms <^ freedom 
but deprived of the means of using it 

You have heard the evidence, but remem- 
ber this — that when the defendant aocoses 
the plaintiff of being a nonentity on the Board 
Health, the latter cannot excuse himself by 
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proTUig fleal on other oecasions. No one can 
fairly donbt that the letter was a strong ex- 
preesion of opinion, by an elector, of a pub- 
lic man, and, in the fulfilment of his right as 
adtiien. 

It is to you, however, and not to me that 
the law defeiB the duty of deciding in this 
CAsa I have given you the law. Tbe facts 
are entirely left with you, and my view need 
not necessarily be your view. 

The jury found for the defendant. 



COURT OF QUEEN'S BENCH— 
MONTREAL,* 

. Inwitency-^Aets of Amgnee, 

Hbld,— That creditors, by assenting to 
and ratifying a, deed of assignment by an 
insolvent trader, do not become liable to 
warrant the acts of the assignee. They do 
not act jointly and severally in appointing a 
common mandatary, but each simply gives 
his sanction, quoad his individual interest, 
to the appointment of the assignee by the 
insolvent as his agent and administrator. 
And so, where the assignee sold the stock 
of an insolvent, and the purchaser was un- 
able to obtain possession, it was held that 
an action of damages did not lie by the 
purchaser against creditors who had assent- 
ed to the appointment of the assignee. 
MarchUdoni Appellant, and Denoon et al,, 
Respondents, Dec. 31, 1886. 

Railway Company — ExpropriaUon — Failure of 
Company to comply unih legal formalities 
— Mghti of Proprietor, 
Hbi d, — ^Where land has been taken by a 
Railway Company without observing the 
formalities prescribed by the Railway Acts, 
for th3 expropriation of lands for the use of 
the railwa>, that the owner is entitled to 
oppose the sale of such land under an execu- 
tion against the railway company, and to 
claim its withdrawal from seizure by an 
opposition difinde distraire, BrewtUTy Appel- 
lant, and MongeoUy Respondent, Jan. 19, 1887. 

Sale — When goods cease to he at risk of Ven- 
dor—Inferiority of qualUy—IHght of Pur- 
chaser to recover difference in value* 

rro appoftr in Montreftl Law Reports, 3 Q. B. 



Hbld,— Where flour was sold at Toronto, 
Ontario, to a purchaser in Sherbrooke, pro- 
vince of Quebec, at $4.85 per barrel delivered 
at Sherbrooke and Arthabaskaville, that the 
flour was at the risk of the vendor until 
delivered, and that the purchaser (who had 
paid cash and who did not examine the 
flour until a quantity had been sold in small 
lots to his customers,) was entitled to recover 
from the vendor the difference in value be- 
tween flour of the quality ordered and that 
which had been received. Taylor et al,, Ap- 
pellants, and Oendron, Respondent, March 
22, 1887. 

ImpvUition of Payments — C.C, 1161 — Note 
discounted by Bank — When held to be paid. 

Held, — That the rule contained in Art. 
1161 C.C. (that the imputation of payment is 
made upon the oldest debt) applies to an 
account between a bank and a customer; 
and so, where the amount of a note discount- 
ed by a bank for the endorser was charged 
on maturity to the endorser's account, and 
the deposits subsequently made by the en- 
dorser, as shown by the books of the bank, 
were more than sufficient to cover his in- 
debtedness to the bank at the time the note 
matured, such note must be held to have 
been paid, and the bank has no action there- 
on against the maker who has paid the 
endorser (but without obtaining possession 
of the note) ; and the fact that the endorser's 
aggregate indebtedness to the bank has 
continued to increase does not afiect the 
question of payment of the note referred to, 
in the absence of a reserve of recourse by 
the bank thereon. Cleveland et al,. Appel- 
lants, and Exchange Bank of Canada, Res- 
pondent, January 21, 1887. 

Principal and agent — Money deposited by lender 

with her notary — Responsibility for default 

of notary— Evidence, 

Held, Where the amount of a loan was 

deposited by the lender with her notary, with 

instructions to hold it until the obligation to 

be given for it was executed and r^stered, 

that the responsibility for the default of the 

notary to pay over a portion of the money 

must fall upon the lender ; and it made no 
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difference whether the notary was to pay 
over the amount to the borrower, or (as in 
the present case) was to apply it to the dis- 
charge of certain debts in accordance with a 
list furnished to him by the borrower. 

2. That the borrower's acknowledgment in 
the deed that he had received the whole 
amounti might be contradicted by the len- 
der's admission that she had paid the money 
to her notary, and the notary's admission 
that he had not paid over a portion of the 
amount Webster et cU., appellants, and Du- 
fretne et al., respondents, Feb. 22, 1887. 



SUPERIOR COURT-^MONTREAL,* 

Recovery of money paid by error — CC 1047, 

1140 — Allegations of acKon— ComptcZwon. 

Held f That assessments voluntarily paid, 
in accordance with a duly homologated 
assessment roll, cannot be recovered from 
the corporation, without alleging specially 
that the payment was made through error of 
law or of fact The sending of a tax bill, 
accompanied by notice that if the same be 
not paid within fifteen days execution will 
issue, does not constitute compulsion. Haighl 
v. City of Montreal, and NicJioisY' City ofMon- 
trealf Loranger, J., Jan. 31, 1887. 



COUR DE CASSATION (Ch. civile). 

15 f^vrier 1887. 

Pr^idence de M. Babbibr, premier pr^ident 

Groussbt v. Consorts Mabelly. 

Action possessoire — Mur—Fond de droit — Motifs 
— Cumvl dupilitoire et du possessoire. 

Oumvie le pititoire el le possessoire le jugement 
quif bien que ne statvant par son disposiiif 
que sur la possession, se fonde sans ^atta' 
cher aufait mattriel et atiar caracth'es Ugaux 
de la possession swr des motifs exdusivement 
tirisdufond du droit. 

Hen est ainsi spicialement du jugement qui, pour 
declarer et mainienir une partie en posses- 
sion d'un mur litigieuXy se fonde unique- 
ment sur Vexistence mSme du mur et sur ce 
qu'il n^htait susceptible d'aucun auJbre mode 
de possession* 

* To appear in Bf-^ntreal Law Reports, 8^. C. 



Les consorts Mabelly sont propri^taiiw 
d'un terrain de 3 ares, clos de mais, daxu 
lequel se trouve le tombean de leor familte, 
prds de Ktmes. En 1851, le sieor Orooaset, 
dont la propri^t^ confine H I'oaest ice terrain, 
a d^moli le mur s^parati£ Les consorts Ma- 
belly Tout ausBit6t assign^ an poesesdoira 
devant M. le juge de paix pour fairs recoo- 
naltre leurs droits de possesseura du dit mar, 
et faire cesser le trouble provenant de sa df 
molition. Le juge de paix a fait droit i leor 
demande, et en les reconnaissant et mainte- 
nant, par le dispositif de sa sentence, en pos- 
session du mur litigieux, eh a ordonn^ la re- 
construction aox frais de Grousset Sur ap- 
pel de ce dernier, le Tribunal civil de Kimes 
a rendu, le 25 fgvrier 1886, le jugement cod- 
firmatif dont la teneur suit : 

" Attendu qu'il est 4tabli par le jugement 
dont est appel que le mur qui a ^\A d^oli 
par Grousset cldturait H I'ouest les 3 arse de 
terrain dans lequel se trouve le tombeau de 
la famille Mabelly ; 

" Attendu, dte lors, que la po88eflsi<m an- 
nals de ce mur au profit des intim^s est jos- 
tifi^ ; que cette possession r^ulte en e^t de 
Texistence m^me du mur qui n'6tait suscep- 
tible d'aucun autre mode de posseasioo, et 
que, par suite, Tappel est infond^ et doit ¥n 
rejet^ ; 

" Par ces motifs, 

" Et adoptant les motifii du premier juge ; 

" D^met Grousset de son appel ; confirme 
la decision attaqu^." | 

Grousset s'est pourvu en cassation contre 
ce jugement, H I'encontre duquel il a formal^ 
le grief suivant: 

" Violation des art 23 et 25 C. pr. civ., et 7 
de la loi du 20 avril 1810, en ce que le juge- 
ment attaqu^, sans r^pondre aux oonclosioDS 
de Texposant, a accueilli une action en oom- 
plainte H raison de la demolition d'an mar I 
sous Tunique pr^texte que ce mur ddturait I 
par un c6te un terrain appartenant aux de- 
mandeurs, lesquels ne justifiaient d'aucon 
acte de possession." 

Ce pourvoi a 6t6 accueilli par ran^t sui- 
vant de la Chambre civile : 

La Conn, 
Sur Tunique moyen : 
Vu Tart 25 C. pr. civ. ; 
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Attenda que* poar sccaeillir Paction en 
complainte possessoire, le jngement attaqu6, 
aa liea de s'attacher an fait materiel et aux 
caractdres l^aox de la postession, s'est uni- 
quement fond^ sur oe que le mur litigieux 
cl6turait ft Ponest 3 ares de terrain apparte- 
nant k la famille Mabelly ; qu'il fait r^ulter 
la poaseesion de ce mar au profit des consorts 
Mabelly, de son existence m^me et qu'il de- 
clare qu'il n'^tait susceptible d'aucun autre 
mode de possessioQ ; 

Attendu que cesmotifii sontexclusivement 
tirds du fond du droit, qu'il suit de 1ft que le 
jogement attaqu^, en statuant comme il Pa 
fait, a accumul^ le p^titoire et le possessoire 
et par suite, viol6 Part 25 C. pr. civ. ; 

Par oes motifs, 

Casse. 



BLACKMAIL. 



On toit de Bordeaux : 

M. Georges Laroze, greffier du tribunal de 
commerce de Bordeaux et frdre de Pancien 
8ous-secr6tairB d'Etat, 6tait depuis quelque 
temps en butte aux attaques les plus violentes, 
en raison de ses fonctions, dans le RiveU &ar- 
delait^ qui Paccusait, entre autres choses, de 
ne presenter au tribunal que les causes des 
gens qui le payaient largement 

Un certain Marty, auteur de ces articles, 
lui proposa de cesser, moyennant quinze cents 
francs, toute pol^mique et toute r^v^lation. 
M. Laroze repoussa ces offres avec indignar 
tion, et aussit^tparut dans le RiveU un article 
plus violent encore que les autres. Cette 
fois, Phonorable M. Laroze intenta au JRheU 
uh proc^ pour diffamation et tentative de 
chantage, et il se porta partie civile. 

L'afiaiie est venue hierdevant la courd'as- 
fiises de la Gironde. L'avocat de la partie civile, 
Pavocat g^n^ral, et le president de la oour se 
sonttrouv^ d'aocord pour fl^trir avec ^nergie 
la preese ft scandale. Ce n'est pas, ont-ils dit 
entre autres choses, un proc^ de presse ou de 
tendance que le procds d'aujourd'hui. La 
presse, la vraie, tout le monde la respecte ; 
mais peutpon appeler joumalistes des maltres 
chanteurs et journal une offidne de chantage 
etde scandale 7 

M. Georges Giilh^ dit Leryant, directeur 



du RiveU, assistait au proc^ en quality de t^ 
moin. Apr^ Pavoir vertement tanc^, M. le 
president Bozier, se toumant vers le banc des 
joumalistes, s'est 6cri4 : 

" Vous £utes 1ft une vilain metier; il n'est 
pas un des jeunes gens assis ft cette table qui 
ne consid^rerait comme une injure d'dtre ap- 
pel6 votre confrere." 

Le jury a rapports un verdict affirmatif 
sans circonstances att^nuantes. 

Maurel, g^rant du RiveU bordelaisj est con- 
damn^ ft six mois de prison, 2,000 fr. d'amende, 
2,000 fr.de dommages-int^r^tsetft Pinsertion 
du jugement dans tous les joumaux de Bor- 
deaux, et en premiere page du RiveU lui- 
mdme. 

Marty, auteur des articles, qui fait defaut, 
est condamn^ ft quatre mois de prison, 1,000 
fr. d'amende et 1000 fr. de dommages-int^rdts. 
— C^z, du PaicM. 



QUEER CLIENTS, 



The chief clerk of a leading firm in New 
York, gives some notes of his experience 
with suitors. "The reception room," he 
says, ** has many queer people in it at times. 
There are a set of cranks of the most annoy- 
ing kind, who make the rounds of the lead- 
ing law firms in the city. They are bom 
litigantS' Some of them have money ; but 
most of them have none. Whenever a man 
comes into an office for the first time and 
unrolls an old map or any other document, 
with the yellow tint of age on it, the guns 
are at once trained on him. Mistakes are 
sometimes made. It does not always do to 
size up a man from appearances. My resig- 
nation was asked once because I sat down 
hard on a client who could sign his check 
for a million, but looked like a tramp. That's 
one serious drawback; millionaires do not 
always look like it The people who own 
half the city and can prove it, and those 
who are interested in inventions and patents 
are the hardest to get rid of. If they can 
get hold with an eyelid they will never let 
ga They have plausible stories all, and in- 
sist on seeing the head of the firm. Some- 
tiipes they do get an audience, and as long 
as they pass the outer gate, he thinks they 
, are all right, and takes an interest in the 
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business. One smart fellow got as to bring 
a suit for damages against a well-known 
business man. Onr client had docamentary 
proof that made a splendid case, and wonld 
have stood in any court, but when the case 
came to trial, it was shown that the people 
and facts were drawn from his own imagin- 
ation, and the case was thrown out of court, 
It was the third time he had fooled a lawyer, 
but as he paid for his fun, no hearts were 
broken. The women clients of this kind are 
the most troublesome. They insist en see- 
ing the head of the firm without telling their 
business to any one else- To tell them a 
little lie about his being out is no good, for 
they will sit the whole day, if necessary, to 
test the statement There are three or four 
women who have money, and spend their 
time going the rounds of the prominent 
lawyers, trying to enlist them in some 
imaginary suit. They will put up a retainer 
if asked to, but woe be to the man who takes 
it. A trip to Europe is the only means of 
escape. They will bring a suit on the slight- 
est pretence, but usually there is no ground 
for complaint The desire to litigate seems 
to be overpowering. One of the women 
visits the courts regularly, has picked up a 
good knowledge of law, and can ask ques- 
tions that would make the oldest practitioner 
scratch his head. Nearly all these peculiar 
people are eccentric or mentally unsound, 
and most of them really believe they have 
been injured and are entitled to redress. At 
one time, there were several fine-looking 
women who sought to get an audience with 
first-class lawyers, as well as business men, 
for blackmailing purposes, and it is a rule in 
some offices that strange women are never 
seen by any member of the firm except 
when witnesses are present It is a pecu- 
liar thing that women clients, who have 
legitimate business in court, form a violent 
antipathy against any one who is opposed to 
them, and do not hesitate to make known 
their intense hatred by word and manner.'' 



INSOLVENT NOTICES, ETC, 

Quebee Qffwial Oazette, AprU 28. 
Judieial dbcaidonmtnit. 
D. J. BeM, trader, Montreal, April 18. 



lU P. G. IMitle, Qnebeo.— y. W. Lvn, Quebw, 
eanttor, April 18. 

Re Jalie E. A. MoDgrein (Porteoni k, Co.), Brrtoe. 
— W. G. Leroy, BryeoD, earator, April 15- 

Re Joaeph B. Dabne.— F. A. St Laareot, QaebM. 
oantor, April 18. 

R€ Max Kert, diatriot of OtUwa— W. A GUdwell. 
Montreal, oorator, AprU 15. 

Re J. Adh^mar Martin, trader, Rimoniki->H. A. 
Bedard, Qnebeo, onrator, April 19, 

lU Bntrope Rooisean, dry fooda nMrehant— H. A 
Bedardi Qnebeo, onrator, April 16. 

Re Th^opbile B^langer, St Jean.— Final diride&d. 
pajrable May IS. Kent k Tnreotte, Mofntreal, eorattfr. 

lU D. Chapnt. St Hyaeintiie.—Final diTidaod, pv* 
able May 16. Kent k Tnreotle, Montreal, osntor. 

Re James Cullent, MontreaL— Final diridend, pay- 
able May 10. FaltonA Riobards, Montreal, enrOor. 

Re Ezilda Boogie (Mrs. D.Leonaid), Hoafcnal - 
Final dividend, payable May IS. Kent k Tnreotte, 
Montreal, onrator. 

Re C. B. Fonrnier, Montreal.— Final diTidend. pay- 
able May 16. Kent k Torootto, Montreal, carator. 

Re P. Nereuz, Terrebonne.— Final dividend, pay- 
able May 16. Kent k Turootte, Montreal, enatar. 

Re Arthur Tonpin, Montreal.— Fint and fiaal diri- 
dend. payable May U. C. Deamarteaa, MontiisAl. 
onrator. 

Seiwration a$ to properlp. 

Marie Albina Gorbeil rs- Leon Gagaon, St. Leonard 
de Port Manrioe, farmer, Marah 7. 

Philomdne Parraentier dit Nonrri yf . Joate Boaofacr 
Sberbrooke, trader, April 19. 

Emma Yallee TS. Romuald Pioh^, Montreal, tvilor. 
April 13. 

Sherigr, 
Alphoose Gonillard, Rimonski, to be sheriff for the 
distriot of Rimonski. 



GENERAL NOTES. 

Rather an amusing point aroae in the oaae of Onat 
y, Morley, heard reoently before Day and WUla. JJ. 
The plaintiff had obtained judgment again&t an elderty 
maiden lady named Miss Jnlia Morley, and issaed a 
writ to take the f nmiture of the boose where sh« 
lived. Thereupon her sister. Miss Nanoy Moriey 
came forward and elaimed the fnmitnre as joinUy 
hers, the two ladies being both entitled to it aoder a 
gift. Then the sherilT who had seised the goods, beinf 
pusiled, went before the jndge at ehambers, who ai«o 
was perplexed, not seeing bow half a chair or half a 
table oould be sold, and so the sheriff was ordered to 
withdraw. Upon this the creditor appealed. Tbe 
Court said, of course, he could not sell the goods, a# 
they belonged to Miss Nanoy as well as to Misi Jnlia. 
but he oould sell the interest of Miss Jnlia, his debtor, 
and the purohoser would be '* tenant in oomnoo ** 
with Miss Nanoy. The delator. Miss Jnlia, was wrooc 
in disputing the right of the creditor to seise tb« 
furniture, for he must seise, in order to sell, Clioarb 
he could not sell the goods, and oould only sell th« 
interest of Miss Jnlia. his debtor. The afaenff mast* 
therefore, seise and sell her interest, and she mast 
pay the eosts.— /urtil, (Londoa.) 
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A carious illustration of the supposed pro- 
gresiiveness of the age is supplied by the 
fact that the Supreme Court of the United 
States is about to adjourn for the summer 
with over a thousand cases unheard. Be- 
tween three and four hundred cases are dis- 
posed of annually, so that there is work 
enough on hand for three years at least, and 
cases put on the roll now will have to take 
their turn at the end of that time. Why 
should a court adjourn for the summer un- 
der such circumstances ? A great daily like 
the London Times does not adjourn for the 
summer, yet the work is as exhausting as 
that of a court The continuity is preserved 
by increaaing the number of those by whose 
joint effort the paper is produced. The same 
system applied to the Supreme Court would 
enable it to sit upon every lawful day 
throughout the year, or to prolong the daily 
sitting to ten or twelve hours* 

Some of the " smart things '* attributed to 
English judges- smack of vulgarity —not to 
say brutality — which would not be tolerated 
on this side of the Atlantic. For example, 
the London Jwrist has the following :— "Some 
amusement was recently caused by a retort 
made by Mr. Justice Chitty to a learned 
counsel. The barrister in question was argu- 
ing a case about the possession of agricultural 
implements and furniture, and when he had 
tinished the first part of his argument, during 
which the judge frequently rebuked him for 
irrelevancy, he remarked, 'And now, my 
Lord, I will address myself to the furniture.' 
Mr. Justice Chitty : * You have been doing 
that for a long time, sir.' If this be true, Mr. 
.Instice Chitty is sadly in need of somebody 
to teach him manners, and if he were sitting 
in any Court out of England, would soon find 
an instructor. 



A curious point, illustrating the subtleties 
of criminal pleading, says the /urt«f, (London) 



was taken by a member of the bar as amicw 
cwrise at the late Stafford Assiaies. Two men, 
named Jones and Stone, were indicted for 
that "they did together assault, with intent to 
rob," the prosecutor. At the commencement 
of the proceedings the counsel for the prose- 
cution said he would offer no evidence against 
Stone, as there was nothing to identify him, 
and the learned judge (Mr. Justice Manisty) 
concurring in this course, a formal verdict of 
" Not guilty " was taken in his favour. The 
case against Jones was then proceeded with. 
But at the close of the case for the prosecution 
a counsel present asked to be allowed to tako 
a point in the prisoner's favour, as he was 
undefended. Leave having been given, coun- 
sel then proceeded to argue that the indict- 
ment was laid under s. 43 of 24 <& 25 Vic., c. 
96, which ran, " Whoever shall .... together 
with one or other person or persons rob or 
assault with intent to rob any person .... " 
The indictment averred that Jones did this 
together with Stone, but Stone had been de- 
clared not guilty, and as the essence of the 
offence was the combination, it was impos- 
sible to convict Jones on that indictment ; he 
should have been indicted separately under 
the s. 40. Mr. Justice Manisty held, after 
some alignment, that the indictment could 
not be sustained, and ordered the prisoner to 
be discharged. 



SUPERIOR COURT. 



SwBErsBUKO, April 5, 1887. 
Coram TArr, J. 

Wothorbbe v. Fhrguson et al., and Fbrouson, 

Opposant 
Procedure — OppoHtion not conietted — Proof ^^ 

Coit^-a a P. 586. 
Held : — That on an uncontested opposition afin 
d^annvler based upon irregularities f the 
opposant has a right to make proof ex parte, 
and the plaintiff mil he condemned to pay 
the costs. 
One of the defendants made an opposition 
afin d^annider to the seizure made by plain- 
tiff, alleging fatal irregularities on the part 
of the bailiff, and further, that a mass of 
goods had been seized belonging to defend- 
ants individually, without any specification 
as to the portion belonging to each ; and that 
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the oppoeant had an interest in having the 
property specified in order to have recourse 
against his co-defendants. 

The plaintiff filed a declaration that he did 
not contest 

The opposant inscribed ex parte ^ and pro- 
ceeded to examine witnesses under objection 
of plaintiff. The only witness apart from the 
bailiff was the opposant's brother, who ad- 
mitted that he was present to attend to an 
opposition he had in Court; was told that he 
would be taxed in this case and the opposant 
in his, and supposed he was examined so as 
to be taxed. 

When the case was submitted by the oppo- 
sant, it was admitted by the plaintiff that the 
opposition must be maintained with costs 
against him, if he was responsible for the 
bailiff's irregularities, but he contended that, 
as he did not contest, the opposant had a 
right to be relieved from the seizure without 
subjecting the losing party to costs of enquSte ; 
that an opposition afin d'annuler based upon 
irregularities and illegalities required no oral 
proof, and the plaintiff should not be mulcted 
in costs of a useless enqu6te. 

The opposant urged that he had a right to 
prove that the portion of the mass of property 
seized belonged to him. 

In reply, the plaintiff argued that the pre- 
tension of the opposition was as to the irre- 
gularity in not specifying the particular owner 
of property seized, etc., and no proof was ne- 
cessary to show the irregularity which was 
not contested. 586 C. C. P. was cited. The 
84th Rule of Practice is very clear as to op- 
position being maintained without proof, 
where plaintiff declares he does not contest. 

The judgment was as follows : — 

" Considering that the declaration filed by 
plaintiff, that he did not contest the said op- 
position afin d^annvleTy was and is an admis- 
sion on his part that opposant had a right to 
be relieved from the seizure, etc., by reason 
of the irregularities and defaults therein com- 
plained of on the part of the bailiff charged 
with the writ of execution ; 

"Considering that,notwithstandingsaid de- 
claration, opposant had a right to make proof 
ex parte in manner and form as he hath done . 

"Considering that plaintiff, under the cir- 
cumstances of this case and the proof made. 



should be held responsible for said irregu- 
larities and defaults of said bailiff, etc^ doth 
set aside and annul the seizure, etc, and 
maintain said opposition with costs ai^aizist 
plaintiff." 

Noyes & Bernard for plaintiff. 

Baker & Martin for opposant. 

(j. p. N.) 



SUPERIOR COURT. 
AYUfER, (Dist. of Ottawa,) April 20, 1867. 
Bef(jre Wurthlk, J. 
Kent et al. v. Ross et al- 

Infolvency — RejHmdicaium by curator of 
goods removed from hU custody. 
Held : — That the curator to the property 
abandoned by an insolvent trader ha* tV 
right to revendicate goods removed trithmii 
his consent from his custody , icithotU pr^ 
viowiy taking the advice of the erediiors 
and being judicially authorized^ hut at his 
oxm risk and cost. 
Per Curiam :— The plaintiffs were appoint- 
ed joint-curator to the property abandon- 
ed by one Isaie Hortie, an insolvent trader. 
They allege in their declaration that they 
were placed in possession by the proviaiona! 
guardian of the property so abandoned, and 
that the defendants wrongfully removed and 
took away from their possession and costody, 
certain goods and effects forming part of the 
insolvent's stock in trade ; and they seek to 
revendicate the same. 

The defendants demur to the declaration 
and ask for the dismissal of the action, 
because it was instituted without the advice 
of the creditors or inspectors having been 
taken and without any permission of the 
court or judge in accordance with artide 772 
of the Code of Civil Procedure. 

This article requires the previous permis- 
sion of the court or judge when the curator 
wants to exercise a right of action of the 
debtor or a right of action possessed by the 
mass of his creditors ; and the reason of this 
is that he should not be allowed to institute 
proceedings which may involve the estate 
in expense without due consideration on the 
part of those interested and judicial authori- 
zation. 
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But in the present case, the demand is not 
the exercise of a right of action which be- 
longed to the insolvent nor of a right of 
action possessed by the mass of his creditors- 
The i^aintifls, as joint-cnrator, are responsible 
for the safe keeping of the property of the 
insolvent, and are accountable therefor to 
his creditors, and in their own interest they 
have an action in their own right as deposit- 
aries, nnder article 866 of the Civil Code, to 
revendicate the goods and effects wrongfully 
taken from their custody. In doing so, they 
exercise a right of action of their own ; but 
they must do it at their own risk and costs. 
They have therefore no need to consult the 
creditors or inspectors, nor to obtain any 
jadidal authorization. 

I am of opinion that the demurrer is un- 
founded and I dismiss it, with costs. 

The judgment was registered in the follow. 
ing words : — 

*'The Court, &c 

"Seeing that the defendants allege thai 
the plaintiffs in their quality of joint- 
curator to the property of the said debtor, 
Isaie Hortie, had no authority to institute 
the present suit without the permission of 
the court or of a judge ; 

"Considering that such permission is re- 
quired under article 772 of the Code of Civil 
Procedure, to empower the Curator to the 
property of an insolvent trader, to exercise 
the actions of the debtor or the actions pos- 
sessed by the mass of his creditors ; 

" Seeing that the action in this cause is an 
action to revendicate certain goods and 
eflSdcts, which are alleged to belong to the 
i^aid debtor, Isaie Hortie, and to have been 
in the possession of the plaintiiSs in their 
said quality, and which the defendants are 
alleged to have removed and taken away 
from the possession and custody of the plain- 
tiffs, without their consent and against their 
will, and to detain wrongfully, illegally and 
unjustly ; 

"* Seeing that the plAintifis are personally 
responsible to the mass of the creditors of 
the said debtor, Isaie Hortie, to account for 
the said goods and effects ; 
' " Considering that the plaintiffs, as the 
depositaries of the goods and effects in ques- 



tion, have the right to revendicate the same 
at their own risk and costs ; 

''Seeing that the action in this cause is 
one which appertains to the plaintiffs per- 
sonally, and in their own right, and is not 
one in which a right of action of the said 
debtor, Isaie Hortie, nor a right of action 
possessed by the mass of his creditors, is 
exercised ; 

" Considering therefore that the provision 
above mentioned of article 772 of the Code ot 
Civil Procedure does not apply to the present 
case; 

" Considering that the allegations set forth 
and contained in the plaintifib' declaration 
are sufficient to establish a right of action, 
and that the allegations set forth and con- 
tained in the demurrer pleaded by the de- 
fendants are unfounded in law ; 

'' Doth over-rule and dismiss the said de- 
murrer, with costs." 

N, A, Bdcowrt, for Plaintiffs. 

Major <k Talbot^ for Defendants. 



SUPERIOR COURT. 

Aylmkr, (Dist of Ottawa,) Feb. 24, 1887. 

Before Wubtbi.e, J. 

Major et vir, v. McClelland. 

Execution — Becowrae of third party daiming 
right of owiership in the effects seized. 

Held:— 37ia/ in the case of tlu seizure of 
moveables^ the proper recourse of a third 
party claiming a right of omiership there- 
in is by opposition^ and not by an action 
and attachment in revendicaOon, 

Per Curiam. — The defendant obtained 
judgment against one Frederick Fooks, and 
seized certain effects in his possession, which 
were placed under the care and guardian- 
ship of one James Thom. The sale was 
stopped by an opposition and the effects are 
still under seizure, but have been placed by 
the guardian in the hands of the defendant 
in this cause. 

The female plaintiff claims the effects so 
seized as her property, and has brought the 
present action to revendicate them. In her 
declaration she first sets up her right of 
ownership, and she then alleges that the 
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effects in qaestion had been seized at the 
instance of the defendant, and placed under 
the guardianship of James Thorn. 

The defendant has demurred to the action 
ou the ground, amongst others, that the 
female plaintiff's recourse is by opposition 
and not by action in revendication. 

Articles 680 and 582 of the Code of Qvil 
Procedure, provide that the seizure of move- 
ables in execution may be contested by 
opposition, either by the debtor or by third 
parties, and that any party claiming a right 
of ownership in the property seized may 
op|K)se.the execution. 

The corresponding article of the French 
Code of Civil Procedure uses similar lan- 
guage: "Art. 608. Celui qui se pr^tendra 
" propri^taire des objets saisis, ou de partie 
•' d'iceux, pourra s'opposer iL la vente par ex- 
" ploit signifi^ au gardien, et d^nonc4 au sai- 

" sissant et au saisi " Boitard (Vol, 2, 

No. 863), in commenting upon this article, 
says : '^ Les demandes en distraction ne sont 
" autre chose que des revendications, c*est-A- 
" dire des actions par lesquelles le deman- 
" deur se pretend proprl^taire des effets sai- 

" sis sur une autre personne L'article 

" 008 determine les formes de ces demandes 

" oil revendication " And Jaccotton 

(Acrtions Civiles, Nos. 69 et 70), in this con- 
nection, remarks : ** Jusqu'ici, nous nous som- 
'^ mes exclusivement occupy du cas oH le 
" propri^taire, agissant par voie principale, 
" est tenu de faire proc^der sa demande d'une 
* saisie-revendication. Mais il faut aussi, et 
" cela arrive tr^ fr^quemment, former inci- 
" demment sa demande, lorsque les meubles 
" qu'il revendique ont d6ji 6t^ frapp^ d'une 
" saisie- execution par un cr^ancier du d^ten- 
" teur. C'est le cas pr^vu par Tarticle 608 

" du Code de ProcMure Civile II r& 

'' suite virtuellement de Particle 608 que celui 
" qui se pretend propri^taire d'objets que 
" Ton veut saisir ne peut pas s'opposer & la 
*' saisie et n'a que le droit de former opposi- 
" tion & la vente. II en r6sulte encore que le 
*' propri^taire ne peut pas exercer sa reven- 
" dication ft I'instant m^me de la saisie. In- 
" (l^pendamment du texte de la loi qui parait 
"justifier cette opinion, on peut Tappuyer 
" sur un motif qui nous semble p^remptoire, 
" c'est que la saisie ft laquelle il est proc4d6, j 



" nonobstant la r^lamation du piopri^taire, 
'* ne saurait lui causer un dommage s^eoi. 
" Car le but de cette mesure, pour lai comiDe 
** pour les cr^nciers, est de placer les meu* 
** bles qu'il revendique sous la main de U 
*' justice, oe qu'il aurait ^tA oblige de iaire 
" lui-mdme par une saisie-revendication, et, 
'' par consequent, de conserver see droits quH 
'' peut faire valoir .ensuite par une oppositioc 
"ft la vente." 

In this case the seizure is in force, and 
the guardian James Thorn, is responsible 
for the production of the effects seized. 

Once a thing is seized, a person claimiD^* 
a right of ownership in it, cannot pErooeed by 
way of attachment in revendication, but 
must proceed, as prescribed by the axtielei 
just mentioned of our code of civil procedme, 
by way of opposition. The attachment is 
unnecessary as the thing is already under 
judicial control and subject to the order d 
the court, and the demand made by the 
opposition is a form of the exercise c^ the 
action of revendication. I am of ojanion 
that an opposition is the proper way to biiiig 
such a claim before the Court, and that tbe 
ground of demurrer which I have mentioned 
is well founded. 

The plaintiff referred at the aigument tv 
some cases which he contended supported 
his view, that he had the right to proceed by 
action and attachment in revendicaticui ; bnt 
I found on examining the reports, that in 
the cases referred to the actions were taken 
where the effects sought to be revendicated, 
had been seized under warrants €i distress 
issued by Justices of the Peace, or under 
warrants for the levy of taxes in munici- 
palities where no provision had been made 
for oppositions. In these cases, the property 
seized was not subject to the direct order c( 
the Court, and the proper way to bring it 
under the control of the court, was by an 
attachment in revendication. The la« 
moreover gave no other recourse to tht 
claimants. They do not therefore apply tv 
the present case. 

I maintain the demurrer and dismiss tbr 
action. 

The judgment was drafted and registen>i 
as follows : 

*' The Court, &c; 
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" Seeing that the female plaintiff seeks to 
revendicate by this action certain effects 
which she claims as her property ; and that 
she alleges Iq her declaration, that the said 
effects had been seized in the possession of 
one Frederick Fooks, at the instance of the 
present defendant, nnder and in virtue of a 
writ of execution issued from the Circuit 
Court, in and for the district of Ottawa, in a 
certain cause bearing the No. 547, wherein 
the present defendant was plaintiff and the 
said Frederick Fooks was defendant, and 
placed under the care and guardianship of 
one James Thom ; 

"Considering that at the time that the 
said effects were seized by way of revendi- 
cation, they were already under judicial con- 
trol; 

" Considering that under and in virtue of 
articles 580 and 582 of the Code of Civil 
Procedure, the proper recourse of the female 
plaintiff is by opposition to the seizure of the 
effects and not by attachment in revendi- 
catloD ; 

"Considering therefore that the present 
action is unfounded in law and that it has 
been wrongfully brought ; 

*' Considering that the ground or reason 
lastly alleged and set forth in the demurrer 
pleaded \>y the defendant, is well founded 
and sufficient to obtain the dismissal of the 
present action : 

''Doth dismiss the action in this cause, 
and release the effects seized in re vend 1- 
cation from the attachment in revendication, 
with costs/' 

N, A, Bekowrty for Plaintiffs. 

Henry Aylm^ for Defendant 



COVRT OF QUEEN'S BENCH- 
MONTREAL* 

Sicretary'treamrer— Notice of action— C. C P. 
22— Quebec Electim Act, 38 Vic, c/i. 7— 
Trangmugion of duplicate of electoral list 
to Segittrar, 

HsLD : — 1. (Affirming the decision of 
Taschbrbau, J., M. L. R., 1 S. C. 323) :— A 
public officer is not entitled to notice of 
action under C. C. P. 22, where the action is 



* To appear in Montreal Law Reports, 3 Q. B. 



for a penalty for failing or omitting to do 
what the law requires him to da 

2. (Reversing the decision of Taschbreau, 
J., supra). The fact that the electoral list 
was still under the consideration of the 
Council, is not a valid ground of defence, 
where a secretary-treasurer is sued for a 
penalty for not transmitting a duplicate of 
the list to the registrar of the registration 
division, within eight days after it came 
into force, as required by 38 Vict (Q.) ch. 7, 
and the penalty may be recovered even 
where the secretary-treasurer does not ap- 
pear to be in bad faith. Jodoin, Appellant, 
and Archambavity Respondent, Nov. 23, 1886. 

SUPERIOR COURT.— MONTREAL. C) 

Lessor and Lessee — Repairs to leased premises — 
Putting lessor en demeure to make repairs. 

Held: — That the lessee is not entitled, 
without first putting the lessor en demeure, 
to demand the resiliation of the lease because 
repairs are necessary. Unless the condition 
of the premises be such as absolutely to pre- 
vent his use and enjoyment, the proper 
course is for the lessee to ask that the lessor 
be ordered to make the repairs which are 
necessary, and, in default, that the lessee be 
authorized to make them at the lessor's ex- 
pense.— Pagels V. Murphy, In Review, John- 
son, Papineau, Gill, JJ., Dec. 30, 1886. 



Procedure— Tierce-opposition— Saisie-arrit— 
a a P. 510, 625. 

Held :— That a tierce-opposition, unless ac- 
companied by an order of a Court or judge, 
does not suspend the execution of a judg- 
ment, and that a tiers-misif paying in good 
faith the amount of the final judgment, will 
be discharged notwithstanding the prior ser- 
vice upon him of a tierce-opposition, without 
order of suspension. — Mullen et al. v. Pearl, d: 
Tripannier, <& The Comnurrcial Union Am. Co., 
T. S., Cimon, J., Jan. 13, 1887. 



Cour du Recorder de Montrial — Juridiction — 
Prohibition avant conviction — Preuve testi* 
monicUe. 



(*) To appear in Montreal Law Reports, 3 S. C. 
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JiGE ; — lo. (JuH la Cour dii Recorder de la 
cite (ie Montr^l a juridiutiou sur les matidres 
et ofieases cousiatant & tenir une maucn mal' 
fumie tt wie maison de diiordre dans la cit^ de 
Montreal. 

2o. Qu'un bref de prohibition pent 6inaner 
uvaot la conviction. 

3o. Que la preuve teatimoniale pent ^tre 
l<^galement faite sur on bref de prohibition 
^uian^ avant la conviction. — McKeown d: La 
Cour du Recorder et al,, d* La cUi de MontrM, 
Taschereau, J., 31 mars 1887. 



Faffrique—liidemnitS d un marguillier — Dilit — 
Ra tification — NxiUiU abFolue — MarguUlier 
' n charge. 

J vok : — Qu*une resolution d'un Couseil de 
Fabrique d^idant de payer k un des mar- 
guilliers une somme d'argent, ft meme le8 
deniers de la fabrique, pour I'indemniser d'un 
pareil montant qu*il aurait ^t^ condamn6 ft 
payer sous fo) me de dommages ft un tiers, 
en consequence d'un d^lit par lui commis 
dans I'exercice de sa charge, est nulle, ill^- 
gale et ultra vires. 

2o. Que le fait que cette somme a ^t4 entree 
dans la redUtion de compte du marguillier 
en charge, laquelle reddition de compte fut 
soumise ft une assembl^e des anciens etnou- 
veaux marguilliers et approuv^e p&r eux, 
sans protestation de la part du contestant qui 
etait present ft Tassembiee, et que ce compte 
fut ensuite approuv^ par r^veciue, ne cons- 
titue pas de la part du contestant une ratifi- 
cation qui lui enl^ve le droit de contester la 
legality de la dite resolution, surtout lorsque 
ce dernier a prealablement protest^ contre la 
dite resolution ; que d'ailleurs cette ratifica- 
tion d'un acte ultra vires serai t sans valeur. 

3a Que dans Taction pour faire declarer 
nulle et iliegale une semblable resolution, 11 
n'est pas necessaire de metire en cause le 
marguillier en charge qui a fait le paiement 
suivant la resolution.— i^e?rra« v. Les curi et 
nmrguilliers de V(£uvre de la paroisse de >SY- 
Js^dore et al, Jette, J., 31 majs 1887. 

Voiturier — Responsabih ti — Retard dans 
Vexpidition, 
JuoA-. — Qu'une compagnie de transport 
(voituri^re) est responsable des dommages 



qu*elle cause, par le fait qu'elle no transporte 
pas, dans un deiai raisonnable, an lieu de 
leur destination, les choses ft elle confiess.— 
PontMand v. The Grand Trunk Raiiway CV 
of Canada, Papineau, J., 31 mais 1887. 



COUR DE CASSATION (Ch. ovilb). 
11 mai 1886. 
Preside nee de M. Barbibb, premier pr6Bident 

HOUKL et PiCARD V. LXTHLLIBE. 

Louaijc de sennces — Ouvrier — Rigkment d'ate- 
Her— Congi — Renvoi sans motifs — Ueagu 
Ivcavuc — rnter})r{tation — Cassation. 

Les putrt/ns et les ouvriers peuvent, sansporur 
atteinte cL aucun principe d'fjrdre pukiiCydi- 
roger arw usages locaux, concemant les cou- 
g6» d donner, soit par les patrons, soil par 
les ouvriers. 
A ce titre est done valable la dause d'un, r^glr 
jnent affichi dans Us atdiers d^une fahnqm^ 
portani que, " quel que soit le mode de paie- 
ment, les ouvriers de Vitablissement oni U 
droit de faire itablir leur compte d touU 
heure de la joumie, et de s*en oiler qvand 
bon leur semblera ; les patrons, par rlciprO' 
citi, peurent les renvoyer d nHmporte qu^U< 
heure de la joumie.^* 
Vouvrier qui a accepU, avec connaissanee dr /« 
dite dause, de travailler dans lafabrxqiu, n/ 
pe\U eji aucun cas pr^tendre droit d vsn 
indemnite contre le patron, powr renvoi san* 
motifs. 
Ix jugement (pxi en dSdde auiretnent, sous pri- 
texte dHnterprStaHon,dinature la convention, 
intenvnue entre le patron et Votwrier, et en- 
court la censure de la Cour de cassation. 
La Cour, 
Vul'art 1134 C civ.; 
Attendu que les patrons et les ouvriers 
peuvent, sans porter atteinte ft aucun principe 
d'ordre public, deroger aux usages locaux 
concemant les conges ft donner, soit par le^ 
patrons, soit par les ouvriers ; 

Attendu, en fait, que les sienrs Houel et 
Picard out fait afiicher dans les endroits les 
plus apparents de leurs ateliers un r^lement 
portant une clause ainsi congue: **quelque 
soit le mode de paiement, les ouvriers de 1'^ 
tablissement ont le droit de fairs etablir lear 
compte ft toute heure de la joumee et de s'en 
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aller qnand bon lear semblera ; les patrons, 
par reciprocity, peuvent les renvoyer & n'im- 
porte quelle heure de la joum^ ; " 

Attenda qne des 6nonciations de Tarr^t at- 
tftqu6 il r^snlte que le sieur Letellier n'a ac- 
cepts de travailler dans les ateliers des sieurs 
Honel et Picard qu'avec connaissance de la 
clause ci-dessus toonc^e ; 

Attendu, d^ lors, que le contrat s'^tant 
form6 par Pacoord intervenu entre lee patrons 
et Touvrier, ce contrat doit ^tre ex6cnt6 sui- 
vant les t^rmes m^mes do la convention ; que 
ces tennes eont claiis, formels et non suscep- 
tibles d'interpr^tation ; que c'est d^naturer 
la conyention de soutenir qu'elle ne pr^voyait 
pas le cas d'un renvoi sans motifs ; 

Attendu qu^en condamnant dans ces con- 
ditions les sieurs Houel et Picard ft payer au 
sieur Letellier une somme de 22 fr. pour la 
semaine de cong^ k laquelle celui-ci pr^ten- 
dait droit, le jugement attaqu^ a vioM les 
articles de loi invoqu^ par le pourvoi ; 
Par ces motifs, 
Caese. 

Note. — Les r^lementfi d'atelier, qui dero- 
j^ent aux usages locaux, obligent les ouvriers, 
comme les patrons, lorsqu*ils ne contiennent 
rien de contraire ft Vordre public, et que d'ail- 
leurs les ouvriers ne les ont point ij^nor^s : 
Cass. 14 fgvrier 1866 (S- 66.1.194) ; 15 avril 
1872 (S. 72.1.232) ; 7 aotlt 1877 (S. 77.1.107.) 
D'ailleurs la preuve de la connaissance, que 
les ouvriers ont eue de ces rSglements, peut 
se faire, dans tons les cas, par ttooins, ou 
par simple prfeomption. Cass. 16 Janvier 
1866 (S. 66.1.7). 

COUB DE CASSATION (Cm dbs RBQufrrKS.) 

17 mai 1886. 

Pr^sidence de M. BtoABRiDEa 

Tbothn v. Malak^on bt CiR 

MarchSs d Urm^ — Exception de Jeu — Bangui^r 
— Fortune apparente du spiculateur— Bonne 
Foi — Cauation — Appriciation soureraine. 

La gueiHon de jeu, dans Vhypoihtse oil il peut y 
avoir incertitude mr le caracthre d'opi' 
ratiom d. terme, envuede binifices d riaJiser 
9ur la fxiriation de9 cours des effets puMics, 
ett vne question defait et dHntenOon, qu'il 
appartierU aux juges du fond de trancher 



dans la pliniivde de leurpouvoir souverain 

d^appridaOon, 

Et le rejet de Vexcepticn de jeu, opposie d un 

hanquieTf demandeur en paiement d^un 

solde d^opirations de bourse, auxqueUes il a 

procSdi comme mandataire et pour le 

compte d*un tiers, est snffimmment jugtiJU 

par cette constatation souveraine en fait, que 

les opimfions litigieuses n'itaient pas en 

disproportion arec les factdtSs apparentes 

du mandant, el qiCU n'est pas itabli que 

le dii banquier ait priti sciemment son 

concours d des optrations aliaioires, 

Ainsi jug6 sur le pourvoi en cassation du 

sieur Trottin contre un arr^t de la Cour de 

Paris du 19 juin 1885, rendu au profit des 

sieurs Malangon et Cie et rapports Gaz. Pal. 

85.2.45. 

La Cour, 
Sur le moyen unique du pourvoi tir^ de la 
violation des art. 2, 1965 C. civ., et fausse 
application de Tart, ler de la loi du 28 mars 
1885: 

Attendu que la question de jeu dans Vhy- 
poth6*^e oil il peut y avoir incertitude sur le 
caract^re d'op^rations ft terme, en vue de 
b^n^fices ft r^liser sur la variation des cours 
des effets publics, est une question de fait et 
d'intention qu'il appartient aux juges du 
fond de trancher dans la plenitude de leur 
pouvoir souverain d'appr^ciation ; 

Attendu que si I'arret attaqu6 constate 
qu'apr^ une serie de march^ ft terme sur 
diffjSrentes valeurs se soldant en b^n^fice 
encaissds par Trottin, Malangon et Cie, 
d'ordre et pour le compte de celoi-ci, ont 
achet^, le 9 Janvier 1882, fin courant, 200 
actions alpines, et que, faute de prendre 
Uvraison, tons ces titres ont ^t6 revendus le 
31 du mfime mois, avec une perte de 35,975 
fir. 75 cent, r^clam^ ft Trottin par Malan^on 
et Cie, le m^me arr^t ajoute que les operations 
auxquelles Trottin s'est livrd, n'^taient pas, 
par leur importance, en disproportion avec 
ses facult^s apparentes, et qu'il n'est pas 
etabli que MalauQon et Cie aient prdt^ leur 
concours ft des operations al6atoires ; 

Attendu que ces constatations souveraines, 
exclusives d'un concours pr^te sciemment 
par Malangon et Ge ft des operations de jeu 
constituent des motifs juridiques quisuffi- 
sent ft justifier le rejet de Texception de jeu 
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oppos^e par Trottiii & la demande en paie- 
ment dirig6e contre lui par Malangon et Cie, 
et rendaient inutile Texamen de la question 
relative aux effets de la loi du 28 mare 1885; 

Rejette. 

Note.— La question directement soumise & 
la Gh. des requites par le pourvoi, dans son 
moyen unique, 6tait celle de savoir si la loi 
da 8 avril 1885, sur les marcb^ & terme, 
doit etre ou non appliqu^ avec un eflfet 
r^trmctif. La Cour d'appel I'avait, contraire- 
ment k Topinion la plus g^n^ralemeut suivie, 
V. r^tat de la jurisprudence sur cette ques- 
tion controv. en note sous Douai 11 Janvier 
1886 (Gaz. Pal. 86.1.298), r^solue affirmative- 
nient La Oh. des requites, t I'examen de 
laquelle elle n'avait point encore 6t6 soumise, 
I'a, dans Tespece, purement et sinaplement 
^cart^. Apr(is 8*etre formellement pronon- 
c6e, par des motifs H elle propres, dans le 
sens de la retroactivity de la loi dont s'agit, 
la Cour de Paris avait, en effet, adopts les 
motifs du jugement, qu'elle confirmait par 
son arret. Or, pour repousser Vexception de 
jeu, d^ft propos^e devant eux, les premiers 
juges s*6taient fond^ sur I'ignorance dans 
laquelle le banquier, demandeur, s'^tait 
trouv6 du caract^re al^atoire des operations, 
auxquelles il prfitait son interm^diaire, sans 
d'ailleurs qu*aucune des circonstances de la 
cause ptt etre consider^e comme ayant ete 
de nature 4 le lui r^v^ler. En d^cidant que 
dans cet etat dos faits souverainement cons- 
tates, et d(lt-on meme appliquer Tart 1965 C 
civ., abstraction faite de la loi du 8 avril 
1885, comme le voulait le pourvoi, I'exception 
de jeu avait, dans tons les cas, dd etre 
ecartce, la Ch. des requetes n*a fait que per- 
siater dans les errements d'une jurisprudence 
qui, anterieurement & la dite loi du 8 avril 
1885, n'etait, depuis longtemps dejA, plus 
discntee. V. notamment Cass. 18 novembre 
18S5 ((iaz. Pal. 85.2.722); 9 mars 1886 (Gaz. 
Pal. 86. 1.452) ; 6 avril 1886, (Gaz. Pal. 86. 1, 
supp. 122), rejetant des pourvois formes 
contre des decisions anterieures A la dite loi. 



LXSOLVENT NOTICES, ETC. 
Quebec Official Gazette , April 30- 
Judicial Aba^uJUmmentt. 
Charles MoCambridge, Montreal, April 26. 



CwnOon appoinlted. 
T^eDunbardBeaadry, manufaoturar.— 0. A. Bouil- 
let, Montreal, curator, April 2B. 

Re Louis LandiTf plumber and ffasfiUer.— Settb k 
0arelny, Montreal, curator, April 19. 

Re D. Recs A Co.. Montreal— A. W. SteTenion, 
Montreal, curator, April 19. 

Divide nd». 
Re liouis B^land, Sorel.— Dividend, payable May 2S. 
Kent k Turcotte, Montreal, curator. 

Re L. Carpentier, Sorel.— Diridend, payable May 
25, Kent k Turcotte, Montreal, curator. 

Re Louis Cousineau.— First and final dividend pay 
able May 17, C. Desmarteau. Montreal, curator. 

Re \ Goyer— Dividend, L. J- D. Beaudry, Mot 
treal, curator. 

Re Einile Ouenette, St. Dominique— Dividend pay 
able May 25, Kent k Turcotte, Montreal, curator. 

Re Rivet k Picotte, hatters and furriers.— DiTidend, 
Seath k Daveluy, M«!itreal, curator 

Re Sptfnard k B^ard.— First and final diTideod. 
payable May 18, C. Desmarteau, Montreal, ourfttor- 
Separation at to property. 
Virginie Thibault vs. Jean-Bte. Lavoie, carpenter, 
Montreal, April 22. 

Quebec Official Gazette^ Mav 7. 
Judicial Abcmdonm*^4, 
p. J. A. Noel, general storekeeper, St- Antoine de 
Tilly. May 6. 

Ouratorit 'ippniUed- 
ReGhs MoCambridge, Montreal.— C. Desmarteau. 
Montreal, curator. May 4. 

Re Robert Mauger, trader, St. Adelard de Pabos.- 
H A. B^d«rd, Quebec, curator, May 2. 

Re J. J McCorkeU, biscuit maker, Quebec —H A 
B6dard, Quebec, curator, May 2. 

Re P. J. A. Nodl.-B. B6gin, N.P.. Quebec core- 
tor, April 30. 

Re Pepin k Boirc, contractors.— Seath k Duvelay, 
Montreal, curator. May 3. 

/?<" F. X. Rinfret, trader, Matane — U. A. B^wd. 
Quebec, curator. May 4. 

iee Felix Vachon, trader— H. A. Boards Quebec, 
curator, April 13. 

Separation a« to property . 
Marie George vs. Andr^ Phaneuf. farmer, townihir 
of Magog. April 30. 

Eliaabetb Trudeau vs. Busftbe Auolair. navigator, 
Sorel, May 2. 



GENERAL NOTES, 

Thk Liability to Fence.— In an action by a child 
of tender years to recover damages for iujurief stb- 
tained by falling down a hole in a vacant lot wbm 
she was playing, where it was not shown that lb? 
defendant did anything more than merely suffer or 
permit the use of the lot by children, there is nol »s 
invitation which would impose any duty or regpoasi- 
bility for the condition of the lot {OoUic^ t. Tk- 
Metaeomet Mant^acturing Company, Sup. Ct Msss. 3 
N. Engl. Rep. 704.) 
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As Act passed recently by the Legislature 
of Ohio goes Very Cat in the assertion of 
''women's rights/' and in giving hnsband 
and wife a separate status. The wife is 
authorized U) make personal contracts as if 
unmarried, and husband and wife may con- 
tract together subject to the doctrine of con- 
fidential relations. On the other hand it im- 
poses on the wife the duty of assisting the 
husband in supporting the minor children, if 
be is unable to do it whoUy. The American 
Law Record says: "The present act re- 
moves the last vestige of the old, fJEuiciful 
doctrine of the common law, that husband 
and wife are but one person in the eye of 
the law, together with all the consequences 
deduced from that proposition by the inex- 
orable logic of the feudal lawyers." 



TheXoii; Journal (London) remarks that 
"the Attorney-General, in the House of 
Commons, went too fjor when he said that 
' any report of a trial which was in fact an 
indecent publication was subject to the law 
as to indecent publications,' and that this 
was part^of the doctrine in the case of * The 
Confessional Unmasked,' namely, that mo- 
tive was not to be considered. The decisioui 
however, in Steele v. Brannan, 41 Law J. 
Kep. M. C 86, where that case is reported on 
the second occasion on which it came before 
the Courts, is that an indecent book repub- 
lished as part of a report of the trial of a pro- 
ceeding in which it was pronounced inde- 
cent has no privilege. Mr. Justice Keating 
and Mr. Justice Grove confined themselves 
strictly to deciding this point, and Chief Jus- 
tice Bovill held that the publication was not, 
in the circumstances, a fair report of the 
triaL It is obvious that when a trial at law 
is made a subterfuge for publishing indecent 
matter, no privilege exists, because the 
claim is not bond fde, A fair report of a 
trial published in the interests of justice, and 
not using the judicial proceedings as a cloak 



for indecency, although it does use words 
which, if published on another occasion, 
would be indictable, has never been held to 
be indictable ; and it is not in accordance 
with the genius of English law that it 
should be." 



COUR DE EEVI8I0N. 

QuxBBO, 90 avril 1888. 
Coram Stuabt, J. C, Cabon, Andrews, JJ. 

Labbbgb v. Labbroe ds-qualit^ et MoNioboll 
et vir, opposants, et Labebob, oontes- 
tante. 

I>oua%re^--OppogUion afin de nxrBeoir — Orhnce 
amltrieure au dcuaire, 

Juo&: — Que le criander anUrieur au douaire 
peutfaire saieir et vendre Vimmeuble affectS 
au douaiire; queledouairOre qui a institui 
une action en licitation et portage de la 
jom99ance de Vimmeuble »ur lequd porte 
son droit, nepeut par une opposition afin 
de suTseoir faire tuspendre la vente jusqu*ii 
adjudication sur telle action, mms qu*eUe 
peutfaire valoir son droit par une opposi* 
turn dfinde charge. 
La demanderesse ayant obtenu jugement 
pour pension alimentaire centre le d6fen- 
deur, tuteur & ses petits enfiants issus du ma- 
nage de Vopposante avec feu Ferdinand Ber- 
geron, fit saisir un immeuble ayant appar- 
tenu k la communaut^ de biens qui avait 
exists entre ces demiers. 

L'opposante et son second mari produi- 
sirent une opposition & fin de surseoir & la 
vente. L'opposante all^ait (1) son douaire 
sur I'immeuble saisi ; (2) qu'elle avait insti- 
tu6 contre ses enfJEuits une action en lidtaF 
tion et partage de I'usufruit dn dit immeuble, 
action encore pendante, concluant: '*A oe 
** que les procM6s sur la vente soient suspen- 
** dus jusqu'A ce que le dit immeuble soit 
" licit^ et pulag6 quant k la jouissance et 
" usufruit, avec d^pens en cas de contesta- 
** tion contre qui de droit, l'opposante & tout 
" ^v^nement, devant ^tre rembours^ des dits 
<' d^pens comme frais de partage et licita- 
" tion." 

La demanderesse contesta parcequeTim- 
meuble saisi avait 6t6 donne par elle au pre- 
mier mari de Topposante & la chaige de la 
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pension nSclam^e; et que la dite donation 
avait 6t6 consentie antSrieurement au ma- 
nage de ToppoBante qui avait cr^ le douaire 
invoqu^ 

La contestante, outre les faits ci-dessus, 
prouva Tenregistrement de sa donation apr^ 
le mariage, mais avant Venregistrement re- 
quis pour conserver le douaire. 

LaCour Sup^rieure (Malbaie, Routhier, J.) 
renvoya la contestation par le jugement sui- 
vant: — 

** Consid^rant qu'en vertu du jugement 
qu'elle a obtenu en oette cause, centre le d&- 
fendeur ^-qualite, la demanderesse ne peut 
faire vendre sur lui (d^endeur) que la part 
de rimmeuble saisi qui lui appartient, et non 
la part qui appartient ft I'opposante, et qui 
consiste dans la moiti6 indivise du dit im- 
meuble ; 

"Consid^rant qu'il est ^tabli que Toppo- 
sante a, dds la fin de d^cembre 1884, institn6 
centre le d^fendeur ^-qualit^ une action en 
partage et Hcitation du dit usufruit indivie, 
et que la dite action est encore pendante de- 
vant oette Cour, sous le No. 584 ; 

"Consid^rant que les droits immobiliers 
respecti& du ddfendeur et de Topposante 
dans le dit immeuble saisi, doivent dtre di- 
vis^ et licit^ dans la dite instance, et qu'il 
est juste que la saisie-ex^cution faite en cette 
cause par la demanderesse soit suspendue 
jusqu'ft ce qu'il y ait eu partage ou licitation 
du dit usufruit, dans la dite cause Na 584 ; 

<* Maintient la dite opposition de Louise 
McNichol et vir, et ordonne que la saisie- 
ex^cution immobilidre, telle que falte en 
cette cause, soit suspendue jusqn'& ce que 
I'usufruit de Pimmeuble saisi soit Udt^ ou 
partag6 comme susdit, avec d^pens de la 
contestation de Topposition centre la deman- 
deresse mais sans prejudice au droit de 
cette demi^re de fairs vendre, s'il y a lieu, 
la nue-propriet6 de Timmeuble." 

Ce jugement fiit accompagne des observa- 
tions suivantes : 

Le grand moyen de contestation invoqu^ 
par la demanderesse centre Topposition afin 
de mreeoir faite en cette cause, pent se r^su- 
mer comme suit : 

'* Hon litre de cr6ance, dit la demande- 
resse, est ant^rieur ft celui des opposants; 
done, Us ne peuvent pas pr^judicier ft Texer- 



cice de men droit Maintflnir FoppoBitioD, 
ce serait soutenir que le dooure de i'oppo- 
sante prime mon privilege de baillear de 
fonds." 

Mais en raisonnant ainsi, la demandec^esse 
se m^prend sur la veritable port^e de Vappo- 
sition. Les opposants ne contestant pss le 
privily de bailleur de fonds de la deman- 
deresse ; lis ne mettent pas en qaestion Fan- 
t^riorit^ de ce privilege et lis ne prdtendeot 
pas ft une pr^(§renoe dans la revendicstion 
de lenrs droits. II ne peut pas mdoie €Ue 
question de pr^i^rence entre les droits res- 
pecti& des parties, parce que oes dioits ne 
sent pss de mdme nature. 

En effety la demanderesse reclame one 
cr^anoe, tandis que les opposants revendi- 
quent une part de propri^t^ 

Les pretentions des opposants peuvent se 
rteumer comme suit, en s'adressant ft la de- 
manderesse: 

'^Vous avez une criance personneUe contre 
Emile Labei^ d8-qualit6, et en m^me temps 
une hypoihtque prwUigik sur Timmeable que 
vous avez saisi en oette cause ; nous ne oon- 
testons ni votre erktnce perwMidU ni votre 
priviligef ni le jugement que vous ares ob- 
tenu, ai votre droit de faire saisir et veodie 
les biens qui appartiennent ft Emile Labeige 
^s-qualit& Mais, il y a one poxHon de l^m- 
meuble que vous avez saisi qui nous appar- 
tient, et cette portion est indivise : elle oom- 
siste dans Tusufruit de la moiti^ indivise du 
dit immeuble. Si cette portion 6tait diTiae, 
nous la reclamerions par une oppositioii o^ 
de dioraire, et vous series bien obUgife d'y 
consentir puisque vous n'avez pasde juge- 
ment centre nous, et ne pouvez pas fiahe sai- 
sir-ex4cuter nos biens. Si nous n^avions pas 
d^ft devant cette Cour, une action en partage 
et licitation centre Emile Laberge ds-qnalit^ 
r6clamant notre usufruiti nous poarrions 
aussi fure une opposition q^ de dicaye, de- 
mandant que rimmeuble saisi soit Viradn ft 
charge de notre usufruit Mais dans oe cm, 
on comprend quels inconv^nients bonnes il 
en rteulterait non-seulement pour les oppo- 
sants, mais pour I'adljudicataire, et par centre^ 
coup pour la demanderesse ; car I'lndiTisioa 
subsisterait aprds la vente et Ta^Jadicataire 
serait soumis aux ennuis et atix firaia d'une 
action en|>ana^e< licitation. Or cette actiQii, 
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qui devnit alors ^tre port^ contie Tadjudi* 
cataire, elle est aajoaid'hui pendante contie 
lea d^endeun ; et tout oe que nous deman- 
doDB par notre opposition, c'est que tob pro- 
c6d^ pour ffOTB vendre Pimmeuble soient 
suspenduB jusqu'ft oe que les droits respectifs 
des opposants et dee d^fendeurs dans le dit 
immeuble soient divisds ou licit^s par sen- 
tence de cette Cour. S'ils sent divis^, vous 
poanez fiure vendre alors la part des d^fen- 
dears ; s'ils sont lidt^, vous r^clamerez sur 
le prix le paiement de votre criance en fai- 
sant valoir alors votre privilege; et la ba- 
lanoe du prix sera paitag^e entre le ddfen- 
deur et I'opposante, suivant leurs droits res- 
pectifs." 

Je snis d'avis que oes pretentions des op- 
posants sont paiDsutement fond^ en droit et 
en 4quit6. Je ne vols pas en quo! la deman- 
deresse peut s'en piaindre. 

Sans doute eUe est retard^e dans sa proce- 
dure ; mais ce retard est necessity pour ^viter 
I'ilieg^te et rinjustioe qu'elle commettrait 
en faisant vendre sur le d^fendeur une part 
d'immeuble qui ne lui appartient pas. Ce 
retard peut lui etre pr§judiciable, mais c'est 
pour^viter un plus grand prejudice. Je pour- 
rais citer dans notre procedure un grand 
nombre de cas semblables, ot des moyens 
dilatoiree sont permis quoiqu'il en r^snlte 
certain prejudice & certaines parties. Qu'il 
me sufiiBe de rappeler les exceptions dila- 
toires pour appeler des garant8,qui retardent 
qnelque fbis beaucoup Faction principale. 

Le simple retard cause & la demanderesse 
me semble un pr^udice minime compare & 
oelui qu'epiouverait Toppoeante, si apr^ avoir 
fait une opposition aftn de charge, elle etait 
obligee de reprendre aprte la vente, une nou- 
vella action en portage et licitatUm centre Tad- 
judicataire. 

Au reste, c'est le droit de la demanderesse 
dintervenir dans Tinstanoe pendante en par- 
tage afin de hAter la procedure et de la sur^ 
veiller. Do fait, il appert au dossier, quoique 
Tissue ne soit pas jointe sur ce point, que 
telle intervention a eu lieu. 

La demanderesse soutient dans son factum 
que I'opposante, en sa qualite de douairidre, 
est tenue personnellement, oomme le defen- 
deur, aa paiement desa creance. Gelame 
paratt fort donteux ; mais suppose que ce 



soit exact, oela ne donnerait pas k la deman- 
deresse un tUre exicutoire oontre Topposante, 
et ne lui permettrait pas de faire vendre 
rusufruit qui lui appartient sans avoir prea- 
lablement obtenu jugement centre eUe. 

La demanderesse dit encore que la proce- 
dure adoptee par I'opposante n'est appuyee 
sar aucun texte de loi positif. 

Mais ce serait une erreur de croire que les 
seules procedures permises devant nos tribu- 
naux soient celles qui sont indiqueee et re- 
giees par notre Code de Procedure- 8'il de- 
vient necessaite pour faire reconnattre nos 
droits dans une cause, de reoourir ft des pro- 
cedes exoeptionnels que notre Code n'a pas 
prevus, la justice exige de les admettre s'ils 
ne sont pas incompatibles avec les disposi- 
tions de notre Code. Cest ce que declare 
d'aiUeurs Particle 21 de notre C P. C 

lei, d'aiUeurs, le precede n'est pas nouveau. 
n existait dans I'ancienne procedure fran- 
9aise d'oil la n6tie est tiree, et il a ete reoem- 
ment reconnu et conseilie par I'hon. juge 
Casault dans la cause citee par Tappelante. 

La demanderesse admet la justice du pro- 
cede dans le cas cite par Pigeau. Or ce cas 
est analogue k celui qui noos occupe. La 
seule difference c'est que dans le premier 
c'est le droit de propriete tout entier qui est 
indivis, tandis que dans le second cas c'est 
I'usufruit seulement qui est indivis. La (Ques- 
tion, d'aiUeurs, est identique, et la solution 
doit etre la m^me. 



En revision, la contestante dta les auto- 
rites suivantes : 

I. La rente reclamee garantie par privi- 
ly de baiUeur de fonds : 2014 et 2044, C. C. 
Dufreme & Dubord, 4 Qp L. R. 59, en appel ; 
Chapais 6c Lehel, 3 L. Q B. 477. 

IL Le douaire etant posterieur ft la creance 
de la demanderesse ne peut lui prejudicier : 
Art 1447 C. C, et les autorites sous cet article. 
Pothier, Douaire, Na 91,— Guyot, vbo. dou- 
aire, p. 303, coL 2, parag. 2 ; 2 Argou, Uv. 3, 
ch. 10, pp. 146 et 147 ; Code de Proced., Art 
710 ; Benusson, Douaire, p. 226, No. 11. 

IIL Le droit d'usufruit de I'opposante sur 
I'immeuble saisi, n'empechait pas de le saisir 
pour le tout sur le defendeur. Autorites ci- 
dessus et Hericourt, Decret d'immeuble, p. 
150 et seq. 
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IV. L'oppoBante n'ayait qne ropposition 
afin de charge. 

C. de Proa, Art 659; Pothier, ProcM., p 
234 ; Fipnidre, Ooutame de Paris, yoL 2, p. 
474 ; Ferridre, Diet de Droit, vbo. opposition, 
p. 296, col. 2. 

L'opposante dta : 2 Cbabot, Quest transi- 
toires, vba Droits acquis, pp. 88, 90,92,93, 
idem loc dt vbis. douaire ooutumier, pp. 
33, 34, 42, 61, 65 ; 4 Legal News, p. 71, opinion 
de llion. juge Rainvjlle, C & Biv ; Art 1427, 
G C ; 1 Pigeau, proc dv. pp. 762 et 763; 10 
Q. L. B. p. 136, VHopital OMral v. Gingrat, 
C. & Gasault, JJ; Boy v. Boy, 13 B. L., p. 
380, Mathieu, J. 

Jugement en xi6vision : 

" Considering that the plaintiff's judgment 
under which she has taken in execution the 
immoyeable in this cause seized, is for arrears 
of a life rent created on the said immoveable 
in her fiavor by deed of donation by her and 
her deceased husband to the opposant's de- 
ceased husband prior to opposant's marriage 
with him ; 

" Considering that the right of the oppo- 
sant in said immoveable is merely one of 
usufruct during her life and ought to be 
claimed by her by an opposition afin de charge 
and subject to the obligation on her part of 
giving to the plaintiff security that the said 
immoveable would be sold for a suffident 
sum to assure to the plaintiff payment of her 
life rent ; 

** Considering that the plaintiff is entitled 
to bring to sale forthwith the whole of the 
said immoveable without regard to the ac- 
tion enpartage brought by the opposant, and 
the opposition by the opposant filed to said 
sale is unfounded, and that there is there- 
fore error in the judgment rendered by the 
Superior Court for the district of Saguenay 
on the 3rd March, 1886, maintaining the said 
opposition ; 

''Doth hereby reverse the said judgment 
and doth hereby dismiss the said opposition 
with costs, as well of said (yourt of first in- 
stance as of this Court of Beview, distraits, 
etc" 

Charles Angers, proc. de la contestante. 

/. 8. PemxuU, proc. de Fopposante. 

(CA.) 



CIBCUIT OOUBT. 

Hull, (District of OtUwa), May 6. 1887. 

Before Wurthlb, J. 

Gunr V. Cablb & Dukn. 

Prooedure—C.C.P^ Arts, 34, edSummons- 

Matters purely personal, 

Hbld i—That the OowrU in the Provwct of 

Quebec have no jurisdicHon, in matUrt 

purely personal, over persons residing t« 

the I^rovince of Ontario, when they haw no 

property in the Province of Quthec, vken 

the cause of action did not arise therein^ cmd 

they have not been personally served mthin 

the territorial jurisdiction of such Courti. 

Per Ccbl\m.— This suit is founded upon a 

promissory note, made and signed by the 

defendant Carle, in the city (^Ottawa, and 

Province of Ontario, and endorsed there by 

the other defendant Dunn. 

The defendant Dunn resides in the dty of 
Ottawa, and the action was served upon him 
there. He has not filed a declinatory sxcep* 
tion ; but in his pleas to the merits he in> 
vokes the want of jurisdiction. 

Under article 34 of the CCP. our Cooits 
have jurisdiction in matters purely penonAl, 
when the defendant has his domidle in the 
territorial jurisdiction of the Court, when the 
defendant is personally served in such terri- 
torial jurisdiction, and when the right of ac- 
tion originates within such territorial jam- 
diction. Under article 68 the Courts have 
jurisdiction over non-residents who btv« 
property in this Province ; and under article 
69 the Courts have also jurisdictioQ over 
residents of the other Provinces of. the 
Dominion, when they have property in this 
province, or when the cause of action trose 
therein. 

In the present case the defendant Dano 
resides in the Province of Ontario, he had 
not been personally served within the 
limits of the county of Ottawa, which forms 
the territorial jurisdiction of this Court; it 
is not alleged, nor shown by affidavit or 
otherwise, that he has property within tbe 
county of Ottawa; and the cause of actioo 
arose without the province. He is there- 
fore not amenable to the jurisdiction of this 
Court 
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Begalarly the want of jnrisdictioii or in- 
competency of the Coart should be invoked 
by a declinatory exception; bnt article 114 
of the CC.P. enacts that, even when no such 
exception has been pleaded, the parties must 
be dismissed by the Court, if the action is 
maniiRastly beyond its jurisdiction. Here 
the facts brought under the notice of the 
Court establish manifestly that the defend- 
ant Dunn is not amenable to it I must 
therefore apply this article to the case, and I 
oonsequentiy declare the Court incompetent 
and dischaiige the defendant Dunn out of 
Court 

It has been established that the defend- 
ant Dunn was sued in the Province of 
Ontario for the note now in question, and 
that he has paid certain moneys on ac- 
count of the judgment against him. I 
therefore condemn the other defendant, 
Carle, to pay only the balance now due on 
the note with interest and costs. 

Defendant Dunn discharged out of Court 
and judgment against the other defendant, 
Carle. 
Arthur MeConnett, for Plaintiff. 
JRochon dk CKaimpagne^ for Defendants. 



COUR DE CASSATION. 
(Ch. gevilbl) 

(deux ABBftlB.) 

29 mars 1886. 

Prteidence de M. Babbibb, premier prteident 

Chetning de fer—Trantport de marchandiaes-- 
Avariei de route-'Tarif 9picial'--Clau8e de 
non garantie — Faute-^PretMfe. 

La dauM d^un tar^spicAal d^une compagnie de 
chemins de feff paw le iTan$pori de$ mor- 
chanditei poriarU que la compagnie ne ri' 
pond pas des avairies de route^ n*a point pour 
efflet d^affranchir la dite compagnie des 
faiutes qm seraient reconnues avoir iti comr 
mites par die ou ses agents ; mats eUe a 
pour effet de metUre la prewe de ces fautes 
d la charge de Vexpiditeur ou du destina" 
tain qui les invoquent (Ire et 2e esp^). 

En ccnsiqutnee, est nuZ, comfn^ manquant de 
ha» ligale, le jugement, qid, nonohstant la 
diU douse, didare laconq)agnieresponsable 



d^une afXLrie de route, sans constater aucun 
fait prkis et ditermini constUutif d^une 
favte imputable d la dite compagnie ou d ses 
agents (Ire espdce); 
Spidaiement le jugement, qui se borne d affirmer 
en neprenant en consideration que la natwre 
de Vobjet transports et les conditions mats' 
ridles du transport, que Vavarie survenue en 
cours de route, n^a pu Stre causSe que par 
unefauie de la compagnie (Ire esp^). 
Mais tm jugement a pu, d b&n droit, dSdarer la 
compagnie responsaUe, enreoofnnaissant que 
Vavarie provient de ce qu*en opSrant eux^ 
mSmes le chargement et le dSchargement des 
objets transportSs, ses agents ont omis de 
prendre les prSoavHons les plus dSmentaireh 
et que Vavarie notamment aurait StS SvitSe 
si les dits agents avaient placS et dSplacS 
avec sain les dits objets, et les avaient, au &e- 
soin, eioignSs lea uns des autres (2e esp^). 
Ire Espdoe — Ce. db feb P.-L.-M. v. BsNorr. 

liA CouB, 
Statuant sur le moyen unique du pourvoi : 
Vu le tarif sp^ial Na 41 du chemin de fer 
de Paris & Lyon et k la M^iterrante, le dit 
tarif ddment homologu6 ; 

Attendu qu'il est constats par Tarrdt atta- 
qu6 que les 98 tuyaux de fonte faisant Tobjet 
duprocte, avaient ^t^ exp^i^ par Benott, 
d'aprte sa demande, aux conditions du tarif 
special Na 41, de la compagnie demanderesse 
lequel affranchit la dite compagnie dee d^ 
chets et avaries de routes ; 

Attendu, d'une part, que ces dispositions 
sont g^n^rales ; qu'elles s'appliquent sans dis- 
tinction k toutes les avaries qui peuvent at- 
teindre en cours de route les marchandises 
transport^es et particulidrement k la casse ; 

Attendu d'autre part, que la clause sus- 
vis^, ins4r6e dans le tarif, avait pour e£fot, 
non de faire disparaltre la lesponsabilit^ de 
la compagnie k T^ard de ses propres £Eiutes 
ou de celles de ses agents, mais seulement 
de mettre la preuve de ces fiautes k la charge 
du propri^taire des marchandises, par dero- 
gation aux rdgles du droit commun en ma- 
tidre de transport ; 

Attendu que Benott n'a all^u^ k Tencontre 
de la compagnie I'existenoe d'aucune £Einte 
imputable soit k la compagnie elle-mSme, soit 
k ses agents ; que, pour accueillir la demande 
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en paiement de rsvarie, Tftrr^t aitaqu^ n'a 
constats aucon fiait prfcis et d^termin^ oona- 
titutif d'une faute; qn'il s'est born^ k dtelarer 
que le tuyan de fonte reoiis intact au depart 
6tait arrive bria^, et que la caasei autant par 
la nature de Pobjet que par lea conditions 
mat^rielleB du transport, avait 616 caus^ par 
une fiaute de la compagnie ; 

Mais attendu qn'il n'existe aucune corr^la- 
lation n^cessaireentre le faitrelev^ et la con- 
s^uenoe qui en est d^uite ; d'oCl il suit que 
la decision attaqu^e (Montpellier 25 Janvier 
1884) manque de base l^ale et qu'eUe ren- 
fenne la violation du tarif sus-vis^ ; 

Par oes motift, 

Casse. 

2e Espdce.— Ch. db fbr db l'Bbt v. Qboffroy- 

JOBABD. 

LaGour, 
8ur Tunique moyen du pourvoi : 
Attendu que si le tarif sp^ial P. V. Na 33 
des transports k petite Vitesse des chemins 
de fer de TEst porte que la oompagnie ne re- 
pond pas des avaries de route, oette clause 
ne sauralt avoir pour efifet d'affrancbir ladite 
oompagnie des fautes qui seraient reconnues 
avoir 6t6 commises par elle on par ees agents ; 
qu'il en r^ulte seulement que la preuve de 
oes fautes reste & la charge de ceux qui les 
invoquent ; 

Attendu que pour rendre la compagnie de 
TEst responsable des avaries ^prouv^ par 
les objets exp^^ pour le compte de Geof- 
froy-Jobard, le jugement attaqu^ declare qu'il 
est 6tabli et non d^i^ que la compagnie a 
elle-m^me op^r6 le chargemoDt et le d^har- 
gement de la buanderie et de la cuisinidre 
transport^es ; que ces objets, par leur nature, 
offraient une resistance suffisante pour que 
la simple trepidation du wagon en marche 
ne pdt les briser; qu41 suffisait, pour ^viter 
I'accident survenu, de prendre les precau- 
tions les plus eiementairea ; que ceremiltat 
edt ete atteint si les agents de la compagnie 
avaient place et deplac^ avec soin les articles 
de quincaillerie qui leur avaient et^ confies 
et les avaient au besoin eioignes les uns des 
autres : qu'en ne prenant pas ces precautions, 
la compagnie a oommis une faute engageant 
sa responsabilite*. 



Attendu qu'en tirant, par nne affirmation 
directe de oes faita et droonstanoes socve- 
rainement constates par le Tribunal, nctem- 
ment de la nature et de la resistance des 
marchandises, rapprochees du d^fautdeaoixifl 
des agents de la compagnie, la ooodaman 
formelle que les avaries epronvees parks ob- 
jets transportes avaient et6 occasionnees par 
Tabeence de precautions de la part de la dite 
oompagnie, le jugement attaqu6 (Trib. com. 
Chaumont 6 aodt 1888) asuffisamment etabli 
la faute qu'il reldve & la chaxge de oette do^ 
ni^ et n'a, par suite, vioie aucune des dis- 
positions de la loi vis§s par le pourvoi ; 

Par ces motifs, 

Bejette. 



THE LATE SIR JOHN MELLOB. 

Sir John Mellor, formerly a Justice of the 
Court of Queen's Bench, England, died April 
26, aged 78. He was the only son of t 
wealthy member of the firm of Gee, Mellor, 
Kershaw & Ca, Lancashire mannfactuTers. 
He was called to the Bar, June 7, 1838, and 
joined the Midland Circuit In 1849 he be- 
came Becorder of Warwick, was made Q.C. 
in 1851, and Becorder of Leicester in 18^ 
In 1857 be was elected to Parliament for 
Yarmouth. Four yeais later he was raised 
to the Bench by Lord Westbury. The fol- 
lowing notice of his career is from the Lax 
Journal (London) : — 

The career of Sir John Mellor exempUfies 
how often determination to succeed secaies 
success, and with how little learning or bril- 
liance a man may be a very aatis&ctory 
judge. He was one of those men who started 
at the bar under the favouring infiuenoe of 
friends, who managed to secure that fillip to 
professional progress— a seat in Parliament, 
and who was eventually appointed, with the 
usual professional murtamrs, on political 
grounds, to a seat on the bench. All these 
things would not have happened but for the 
resolve which he registered in the Castle 
Yard at Leicester, under the stirring infln- 
ence of the entry of the judges of assise, that 
he would be a judge himself, and for his hav- 
ing steadily kept that resolve in view thiongh 
life. He was far from being the firsts as he 
will not be the last, man who, being the son 
of a maker of hats or even of humbler origin, 
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has attained high judicial office. Sir John 
Mellor had above other men the art of get^ 
ting on, and had the good fortune or the good 
judgment to attach himself closely to 
fiethell. He was one of the few men who 
were Lord Westbury's Mends, and it was 
Lord Westbury's personal feeling for him 
which gave him his judgeship, while political 
aer\']ce served as a justification to the party 
if not to the profession. Lord Westbury had 
only been Chancellor a few months, since the 
death of Lord Campbell, and Mr. Justice 
Mellor was his first judge. Sir John Mellor, 
althongh he read in the chambers of Thomas 
Chitty, did not, like most of the lawyers of 
his day, practice the art of special pleading, 
which it is the fashion now to decry, but 
which has made most of our great lawyers, 
and the loss of which as a means of educa- 
tion is already showing itself* in the rising 
generation; but, recognizing the true bent of 
his talents and the direction of his opportuni- 
ties, he betook himself to quarter sessions 
and ciicuit in the Midland counties. The 
considerable business which he obtained as 
a junior was of a kind rather to be consoli- 
dated than imperilled by his becoming a 
Queen's Counsel, and, having in turn 
obtained two Becorderships and achieved a 
seat in Parliament, he, on the resignation of 
Mr. Justice Hill, and the refusal of Sir Wil- 
liam Atherton, Attorney-General, to take the 
vacant place, became a judge of the Court of 
Queen's Bench. 

Daring all the time that Mr. Justice Mel- 
lor was in that Court he sat beside Cockburn 
as Chief Justice, and nearly all the time be- 
side Blackburn as puisne judge. Shee, 
Hayes, Quain, Archibald, and Hannen came 
and went, but these seemed permanent 
Lcnnd Blackburn was then impiger iracimdtu 
acer, and Mr. Justice Mellor often had to 
throw the oil of his manner on the waters 
troubled by his vigorous colleague. He ontr 
lived the Court of Queen's Bench, although 
its destruction did not touch his feelings as 
it did those of the Chief Justice. What may, 
however, be called the apotheosis of the 
Qaeen's Bench, when the Common Pleas and 
the Exchequer were merged in it, did not 
occur until after Mr. Justice Mellor had left 
the bench and Cockburn was dead. By that 



time Lord Blackburn had been elevated to 
the Lords, leaving the Court very much as 
long a time before Mr. Justice Mellor left it 
as he had joined it before Mellor was ap- 
pointed. Mr. Justice Mellor had left the 
bench before the migration to the Boyal 
Courts of Justice took place, and the farewell 
which he took of the bar on June 12, 1879, 
was the last judicial farewell which took 
place in Westminster Hall, just as the fare- 
well to Vice-Chancellor Bacon was the first 
given in the Boyal Courts. Sir John Holker, 
as Attorney-General, delivered the address 
from the bar, and described the first appear- 
ance of the now retiring judge on circuit at 
Appleby, the critical attitude of the bar on 
that occasion, and the satisfactory way in 
which the new judge acquitted himself. The 
bar, said Sir John Holker, had been treated 
by Mr. Justice Mellor " not only with tour- 
tesy, but with a generous kindness." No one 
who saw the broad lines of the beaming £ace 
and the careless figure of Mr. Justice Mellor 
on the bench but would believe this testi- 
mony, still less any one, especially if he were 
a young counsel, who had practised in his 
Court Something has been said about the 
opinions of Mr. Justice Mellor in regard to 
religion. No doubt these opinions changed 
from time to time, but a story which is told 
of him at a period when Lush and Shee were 
bis colleagues on the bench shows the view 
taken at that time. The Court of Queen's 
Bench had to decide a question of ecclesias- 
tical law, and the judges were said to be 
variously qualified for the duty. Lush was 
a Baptist, Shee was a Roman Catholic, Mel- 
lor was nothing at all, and the Church of 
England was left to be represented by Cock- 
bum. Subsequently Mr. Justice Mellor and 
Mr. Justice Lush alone had before them the 
application of a Nonconformist to be admits 
ted as a fellow of Hertford College, Oxf(»rd, 
which they granted, to be overruled after- 
wards by the Court of Appeal, although no 
bias was ever suggested. As Mr. Justice 
Mellor's first judicial experience was on the 
Northern Circuit so was his last, A year 
after his retirement, in consequence of the 
indisposition of Baron Huddleston, he gal- 
lantly undertook to go the Winter CSrcuit in 
the North as a special commissioner. It was 
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argued in these oolamns at the time, and it 
has since been generally accepted as sound 
law, that his qualification was solely as a 
seijeant, and that a Queen's Counsel who has 
been a judge is no longer a Queen's Counsel 
Mr. Justice Mellor was perhaps best known 
to the public as a prominent figure in the 
trial at bar in the case of Begina y. OaOro. 
It fell to his lot to pass sentence in 
that case, and he addressed the defendant 
by his several aliases of Castro, Orton^ 
and Tichbome, and on awarding a punish- 
ment of fourteen years' penal servitude, added 
that it was " wholly inadequate to the of- 
fence." 

In his later days Mr. Justice Mellor suf- 
fered from the infirmity of deafness, which is 
the terror of judges, and he shared some of 
the aversion of Sir James Bacon to the beard 
on the upper lip. He used to take great 
trouble to hear what was said, and would 
insist on its being repeated in a louder tone 
if he did not hear. Sometimes in a criminal 
trial a witness would have to repeat words 
which he modestly spoke in a low tone. The 
judge, misunderstanding his motive, would 
sternly order him to speak out, whereupon 
the witness would in desperation shout out 
at the top of his voice words which no one 
would be proud of repeating. Mr. Justice 
Mellor was perhaps more at home in Crimi- 
nal Courts, where his knowledge of life, 
common sense, and genuinely kind manner 
were conspicuous. He was, with Mr. Justice 
Blackburn, one of the special commissioners 
who tried the murderers of Sergeant Brett at 
Manchester. An attempt was made to show 
that the prisoners in Brett's charge when he 
was shot in an attempt at rescue were held 
under an illegal warrant; but the judges 
decided against the contention without any 
doubt. The eighteen years during which 
Mr. Justice Mellor was in the Queen's Bench 
make him conspicuous in the history of the 
time ; but his role in banco was rather as 
moderator of the brilliance, learning, and 
vigour of his colleagues of that day than as 
contributing to the shining qualities of the« 
Bench. He did not illuminate the law by 
learning or originality, but he may safely 
be numbered among the good judges of his 
day. 



OENEIUL NOTES. 

Lmal Fosinov of FanioH Pmvns.— Soin« nk- 
appnhensioB provails in regard to the legal poaitioD 
of French ooins in Bntland. "By an Aet pimod ia 
1870(88 Viot 0.10,8. 6) it \b provided that'no pieee 
of gold, lilrer, copper, or bronie, or of anj metel or 
mixed metal, of any yalne whatoTer, ihall be nad« or 
iataed except by the Mint, ae a ooin or a token for 
money, or ae purporting that the holder theieof is 
entitled to demand any Talne denoted thereon ; evoy 
person who acts in oontravention of thii leotkni thill 
be liable on tammaiy oonTiotion to a penalty not ex- 
ceeding twenty poonde.' A person who payi a peaay 
omniboB fare with a French penny, ' imei a piece «f 
bronie as a ooin or a token for money,' and is liable to 
the penalty of the section. French pennies are, there- 
fore, not merely an illegal tender in the seaee that tbe 
oreditor may refuse to take them, bat in the sense thst 
it is penal to offer them and an abetting of a penal aet 
to take them. If the GoTemment oflioes were t« 
accept t^ese ooins the Qaeen's serrants would be 
assisting in the commianon of a penal offence of which 
they themselres would be guilty if they sent the ooiitf 
to the bank. Laao Journal, (London). 

Infbrekcis fbom Litkbabt Sttls.— In the Ckmrt of 
Appeal of Ontario, on March 1 an vpeal from the 
Common Pleas Division in a case of SooU ▼. Crtnr 
was heard. It was an action for a libel oontained in 
an anonymous letter circulated among memben of 
the legal profession in the city of H., charging the 
plaintiff with unprofessional oonduet No direct 
OTidence was giren to show that the defendant was the 
author of the letter, but the plaintiff relied upon 
several circumstances pointing to that conclusion. 
The trial judge refused to admit some of the evideooe 
tendered. It was held, reversing the judgment of the 
(^urt below, that evidence of the defendant being in 
the habit of using certain peculiar or unusual expres- 
sions which occurred in the letter was improperly 
rejected ; but SembU that a witness could not be asked 
his opinion as to the authorship of the letter; and per 
Burton, J. A., that evidence of literary style on which 
to found a comparison, if admissible at all, is not so 
otherwise than as expert evidence.— t^moKiwm low 

Thi Costs of JusTiFmro LzBiL8.^When Mr. 
Lever's trial ended in his acquittal, the prosecutor 
Mr. Hunter, was ordered to pay the costs of the 
def enoe. The costs which Mr. Lever had to pay to hii 
own counsel and solidtors amounted to £2^20^ Of 
this he recovers from Mr. Hunter, under the order of 
the Court, £56B, so that he is actually out of pocket to 
the extent of £1,647. The Liverpool DaUn Am< says 
that Mr. Lever's losses are not caused by any peculiar- 
ities of his case, but are the ne ce s sa ry consequence of 
the position which he took up. If a public-spirited 
man takes upon himself to expoee a bad system he must 
go to enormous expense in collecting evidence to sup- 
port his plea, while the prosecutor has, in general, but, 
few points, and those of the simplest nature, to prove. 
The result is that, even if the truth of the libel be 
established, the convicted man undergoes no punish- 
ment beyond the payment of costs ; while the defendanl. 
if found guilty, may be sent to gaol, and, if acquitted, 
has to face the certainty of heavy pecuniary loai.— toff 
Joyamal (London). 
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The Chicago Law Times, for April, contains 
a portrait and biographical sketch of Chief 
Justice MarshalL The articles take a wider 
range than the majority of legal periodicals. 
The Hon. Wm. Brackett contributes an essay 
on •* A Prescription for Poverty," Hon. C. B. 
Waite writes upon ''European Politics/* etc. 



The members of the Moral Beform Union 
have made the following representations in 
a memorial addressed to the Home Secret- 
ary:— ''It is not desirable that any public 
acts or utterances should by law be cut down 
to the level of the mental and moral capacity 
of children and the immature; their pro- 
tection in this, as in other matters, must be 
left to the care of their respective guardians. 
All adult citizens, whether men or women, 
must bear their share of the suffering which 
results from the wrong which may exist in 
their midst That they have no right to pro 
tect themselves from the knowledge of it by 
an interference with the general rights of the 
people; and that it is not desirable that they 
should remain in ignorance of it, as only by 
knowing of it can they be roused and fitted 
to help in its removal. The publication of 
useless and offensive details can be best 
prevented by appeals to the conductors of 
papers, and by such expression of public 
opinion as will support such appeal. The 
right of judges to clear their Courts ought to 
be strictly limited to the exclusion of minors. 
The rights of all adult citizens are equal, and 
women must not be treated as minors. Your 
memorialists pray that no prohibitory law 
be firamed to restrict the liberty of the press 
in the reports of trials of matters concerning 
the relations of men and women." 



The Queen's Bench Division, in HawhvM v. 
Shearer, had, at the end of last sittings, 
before- it, an interesting question of rural 
law, as to which there was an unexpected 
bareness of authority. The plaintiff was the 
occupier of the surface of land under which 



the defendant was entitled to quarry. The 
defendant did not fence, and the plaintiff's 
ox fell into the pit The County Court judge 
nonsuited the plaintiff^ but Mr. Justice 
Mathew and Mr. Justice Cave entered judg- 
ment for him. " The decision goes somewhat 
further," says the Law Journal, " than Qrou- 
colt V. WxUiavM, 32 Law J. Kep. Q. B. 237, 
which appeals to be the only other author- 
ity on the subject The danger in that case 
was an old shaft, the occupier of which had 
left it, not open, but insufficiently covered, 
and the horse of the occupier of the surface 
fell in. Chief Justice Cockbum said that 
' there was an obligation on the person who 
sank the shaft to render it harmless to the 
hoises and cattle feeding on the surface^' or, 
as Mr. Justice Blackburn expressed it, he 
must 'prevent injury.' In the case of the 
shaft there could have been no negligence or 
acquiescence on the part of the surface own- 
er, but in the present case there might have 
been. The expressions used by the Chief 
Justice and Mr. Blackburn seem, however, to 
show that the obligation is that of an insurer, 
and the Chief Justice points out that the 
owner of the soil does not know when, ot in 
what way, or to what extent, the shaft will 
be sunk and kept open." 



SUPERIOR COURT. 



Aylmer (dist of Ottawa), April 26, 1887. 
Before Wurtblk, J. 
Leduc v. Goubdinb. 

Obligation for the payment of money — Damages 
for inexecvHon^C. C. 1077. 

Hbld: — That in the case of an obligation for 
the payment of money , the damages resulting 
from the debtor's default are restricted by 
article 1077, C C, to interest on the sum, 
either at the rate stipuUUed, or, in the ab* 
sence of an agreement, at the rate fixed by 
law; and that the stipulation of a fixed sum 
in addition to the interest for costs of coUec^ 
tion, is illegal, 

Pbr Curiam. On the 14th May, 1888, the 
defendant signed, before a notary, an obli- 
gation in favor of the plaintiff for $200, pay- 
able in two years an£l bearing interest at the 
rate of 8 per cent 
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This obligation contains the following clanse: 
"Faute aussi par le dit d^biteur de rem- 
" bourser la somme ci-dessus mentionn^ 4 
'< son ^h^nce il payera en sus de I'int^r^t 
" dix par cent pour frais de collection/* 

By his action, the plaintiff asks for the ca- 
pital of the obligation, with interest, $20 for 
costs of collection, and 'the costs of suit 

The law gives him his costs of collection 
by allowing the costs of suit ; but he wants 
twenty dollars in addition to what the law 
so allows. He wants a double toll, which 
certainly does not seem proper nor right. 
But does the law sanction such a demand ? 

Damages incurred by the inexecution of 
an obligation other than for the payment of 
money are estimated in money ; in other 
words, the obligation is converted into the 
debt of a certain sum of money. In the case 
of an obligation to pay a sura of money, its 
inexecution cannot change its nature ; it was 
an obligation to pay money and it remains 
what it primitively was. 

In the case of such obligations, damages do 
not therefore accrue for inexecution, but only 
for delay in the payment 

In the case of the non-performance of an 
obligation other than for the payment of 
money, the damages are either fixed by 
agreement or estimated by the Court at a 
certain sum, which represents the loss or in- 
jury sustained. In the case of default or 
delay in the payment of money, a special 
rule as to the damages resulting therefrom 
is laid down by article 1077 of the C. C, 
which provides that such damages shall con- 
sist only of interest at the rate legally agreed 
upon by the parties, or, in the absence of 
such agreement, at the rate fixed by law. 
They are, however, due without it being ne- 
cessary for the creditor to prove that he has 
sustained any loss, and they accrue from 
day to day as long as the default lasts. The 
article is imperative, and prohibits anything 
being stipulated in addition to the interest ; 
but the damages are commensurate with the 
length of the default 

Sirey, in note 1, under article 1153, says : 
** Les dommages-int^r^ts dus & raison du ro- 
" tard apport6 H Tex^cution d'une obligation 
'^ qui se borne au paiement d'une somme 
** d'argent, ne consistent jamais que dans la 



" condamnation aux int^rdts fix6s par la loi. 
*' quelque soit d'ailleurs le prejudice que le 
** d^aut de paiement a caus^ au cr^ander." 
It may be observed here that article 1153, 
C. N., limits the damages to interest at the 
rate fixed by law ; whereas our Code allows 
of the rate being fixed by agreement as well 

Messrs. Anbry & Ran, in volume 4, page 

107, say : " Les dommages-int^ts 

consistent loujours, mais consistent unique- 
men t, dans les int6r^ts l^anx quelqu« 

soit d'ailleurs le prejudice que le d^faut de 

paiement a caus^ au c render Ainsi, 

le cr^ancier, qui, en stipulant le remboorse- 
ment & jour fixe de la somme & lui due, an- 
rait indiqu^ au d^biteur un dommage spe 

cial devant r^ulter pour lui du defaut 

du remboursement au terme convenUt ne 
pourrait, malgr6 cela, r^clamer que les int^ 
r6ts moratoires." 

In the present case, the ten per cent sti 
pulated by the creditor for costs of collection 
is nothing else than a special damage pay- 
able, in addition to the interest, in conse- 
quence of the debtor's default This is con- 
trary to the provisions of article 1077, C. C, 
and is therefore illegal and cannot be allowed. 
The article is prohibitive, and any agreement 
in contravention thereto is consequently null. 
(Article 14, C. C) 

Judgment for two hundred dollars with 
interest and costs : " And the Court doth 
" reject the surplus of the plaintiff's demand, 
" the same being contrary to the provisions 
" of article 1077 of the C. C' 

Rochon <fc Clvampagne for plaintiffl 



SUPERIOR COURT. 

District op Ottawa, October 25, 1886. 

Coram Wiirtblb, J. 

COSGROVB V. MaQURN. 

Aciiim en, Bomage—Old Bome—FreKripti'y^i 
—CoHs. 

Held : — That by law, a peacenbU |>(w««<V'^. 
as proprietary for thirty years, premUsour 
the limits indicated by titles, or by meapire- 
ment, and also over potts and boundfifv 
marks between lots and other tracts of land, 
and confers ownership of the lands so pcf- 
sessed upon the possessor. 
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2. That the plaintiff f having faikd to maintain 
his pretennons regpecting the line of divi- 
sion^ should he held for the costs of the suit ; 
but that the costs of the expert surveyor's 
operations, report and plan and affixing the 
bounds and placing the boundary marks, 
should be divided equally between tlie parties. 
The action waa in the ordinary terms for 
homage — assuming that no delimitation of 
boandary line in question had been made. 
The properties in question are the north 
halves of lots 10 and 11 marked in cadastre 
plan 10a and 11a respectively, in the fifth 
range of the Township of Buckingham, in 
the County of Ottawa, the plaintiff holding 
10a and the defendant llo. 

The facts and issues in the case appear 
in the considirants of the judgment : — 

"The Court, having heard the parties by 
their respective counsel on the merits, ex- 
amined the proceedings and proof of record 
and having deliberated thereon ; 

" Considering that the plaintiff alleges that 
the defendant refused to join with him in 
establishing and fixing the boundary line 
between his land, being lot number 10a in 
the fifth range of the Township of Bucking- 
ham, and the contiguous land of the defend- 
ant, being lot number 11a in the same range 
and township, and that he therefore brought 
the action in this cause to compel the de- 
fendant to do so; 

"Considering that the defendant pleads 
that about forty-five years ago, a division 
line was duly run by a surveyor between the 
contiguous lands in question ; that a fence 
was erected in such line for a portion of its 
length; that the defendant had, for over 
thirty years, been in continuous and undis- 
puted public possession of all land on his 
side of such fence and line, and that he has 
therefore acquired the ownership thereof; 
that the plaintiff has no right to disturb such 
established and existing boundary line ; and 
that he (the defendant) is willing to have 
bounds placed in such boundary line at 
common expense ; 

''Considering that it is in proof that the divi- 
sion line between the two lands in question 
was run in or about the year 1837 by a sur- 
veyor named Theodore Davis at the request 
of one Baxter Bowman, the owner at that 



time of both the lands in question ; that he 
built a fence in such line, for a distance of 
one-eighth of a mile from the south line of 
such lands— which fence still exists for a 
length of two chains, ninety-eight hnks; 
that at the time it was so run, the division 
line through the wooded part of the lands 
was picketed, and the trees were blazed to 
the line between the fifth and sixth ranges; 
and that the defendant has had continuous 
and undisturbed open possession of all land 
up or eastwardly to such division line for 
thirty yeais, and has cultivated undisturb- 
edly, during all that time, the land up to the 
fence in question ; 

" Considering that it is not proved that 
the defendant refused, before the institution 
of the action in this cause, to bound their 
lands on the above mentioned division line ; 

** Considering that the Expert Surveyor in 
this cause, after having ascertained the dis- 
tance on the fVont line of the sixth range of 
the Township of Buckingham, between the 
undisputed post between lota numbers one 
and two of the sixth range to the undis- 
puted post between eleven and twelve, 
which gave an average width of twenty -six 
chains, eight links and nine-tenths of a link 
to each lot, fixed a point on the range line at 
that distance eastwards from the post be- 
tween lots numbers eleven and twelve ; that 
he then ascertained the distance on the 
front line of the fifth range between the un- 
disputed post between lots numbers nine and 
and ten and the undisputed post between 
lots eleven and twelve, and gave to each of 
the lots ten and eleven, one-half of such dis- 
tance for its width, and that he afterwards 
ran a hne between the two points so estab- 
lished, which line, he states in his report, to 
be, in his opinion, the true line of division 
between lots 10a and 11a ; 

" Considering that the expert surveyor in 
this cause also ran another line according to 
the pretensions of the defendant, following 
the fence above mentioned and continuing 
on the same bearing a course of north five 
degrees forty minutes and thirty-eight 
seconds west astronomically, running for 
the greater part of the length through bush 
land to the rear line of the fifth range, as 
shown on the plan accompanying his report ; 
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" Coiuiidering that, by law, a possession of 
thirty years prevails over the limits indi- 
cated by titles, or by measurement, and also 
over posts and boundary marks between lots 
and other tracts of land, and confers owner- 
ship of the lands so possessed, upon the 
possessor; 

** Considering that the defendant has pre- 
scribed beyond the line of division indi- 
cated by the expert surveyor to the fence 
herein-above mentioned, and to a line of 
division continued therefrom to the rear line 
of the range, and that his possession prevails 
over such division line, and that in the pre- 
sent case, the rules laid down by the Statute 
respecting Land Surveyors and the survey of 
andt (45 Vic, ch. 16, 'Q.) for the verifying 
and establishing the range and side lines, do 
not apply, but that the defendant has the 
right to be maintained in his possession, and 
to have the line of division determined, fixed 
and bounded in accordance therewith ; 

" Considering, moreover, that the plaintiff 
has failed to maintain his pretensions re- 
specting the line of division, and that it was 
the groundlessness thereof which was the 
cause of the present suit ; and that the party 
in an action of boundary who fails to establish 
his pretensions, should be held for the costs 
of suit ; 

" Doth reject the motion of the plaintiff for 
the homologation of the report of the expert 
surveyor ; doth accept and homologate that 
portion of the report which defines the line 
of division drawn according to the preten- 
sions of the defendant in the line of the fence 
up to which, it has been proved, that the de- 
fendant's possession has extended for thirty 
years, and continuing therefrom, on the 
same bearing or course, to the rear of the 
filth range; 

" Doth adjudge and order that the bound- 
ary line dividing the lands of the parties 
shall be such line of division— which line is 
indicated and shown on the plan accom- 
panying the report of the expert surveyor and 
produced and filed therewith, by the letters 
C D, and runs from the stone boundary 
planted by Surveyor McLatchie on the bear- 
ing or course of north five degrees forty 
minutes and thirty-eight seconds west 
astronomically, to the rear line of the fifth 



range : doth further order that such line be 
run and laid out on the g^round, and that 
proper boundary marks be placed thereon 
according to law to determine, fix and estab- 
lish such line of division for the futare, by 
the expert surveyor in this cause, J. B. Iful- 
larkey , or in case of his refusal or de£aalt to 
act, by such other surveyor as may be 
agreed upon by the parties, or in default of 
such agreement, by such surveyor as maybe 
named by the Court; and that such snrveyor 
do draw up a statement of such operations 
and produce and file the same in this cause, 
with all due diligence ; and doth order that 
the costs of the expert surveyor's operationa, 
report and plan and of afiSxing the bounds 
and placing the boundary marks, be divided 
equally between the parties, and doth cod- 
demn the plaintiff to bear, alone, the costs of 
his action, and to pay the costs of the de- 
fendant, etc" 

AvthorUie9 of Defendant :— 

C.C. 2242, 604 ; 12 L.C.J. 39, Eglavgh v. 
The Society of the Montreal General Ho^pUalf 
Q.B., 1868; 17 LC.J. 185, Pattenavde v. ChoT- 
ran, S-C, 1873; 1 Rev. L. 713. Bkard v. 
FoLhriqae de Ste, Jeanne de Chantal ; 11 LCJ. 
129 (Privy Council) Herrick v. Sixhy; 1 Rev. 
de L. 354, Thh-Uiult v. Lederc. 

Statutes :— Quebec Act of 1872 (45 V., ch. 
16) sees. 71, 74, 75, 76 and 81 ; (Surveyors 
and Survey of Lands) ; Rule of Survey be- 
fore 24 Dec, 1875 ; Cons. St. Canada, ch. 77, 
sees. 47 (12 V., ch. 35, s. 20.) 

Evidence — Reference to Original Survey : 
—2 LCJ. 203, AdaiM v. Oravd. 

Road— Boundary :— 1 Rev. de L 354, Blan- 
chet Y,Jobin; Pandects, Lib. 10, Tit 1, i 2, 
par. V. 

Costs :— C.C. 504, 2nd clause, " In case of 
contestation, are in the discretion of the 
Court"; 2 LCJ. 81, Slack v. Short, Q.B., 
1857. 

r. p. Foran, for Plaintiff. 

Malcolm McLeod, Q,C*f for Defendant 

[ILH.] 
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SUPERIOR COURT, MONTREAL* 

Rmeuy-C. C, P. 494— Pe/trion /or mmination 
of notary to make inventory— C, C. P. 19. 

Held, 1. A review may be had upon every 
judgment or order rendered by a judge in 
sumroaiy matters under the provisions con- 
tained in the third part of the Code of Pro- 
cedure. 

2. The petition of heirs for the appoint- 
ment of a notary to make the inventory of 
the estate, should be made in the name of the 
parties themselves, and not by attorney. 

3. The judge is not bound to appoint the 
notary chosen by the majority of the heirs, 
but may, in his discretion, name another 
where he considers that the choice of the ma- 
jority is not the most advantageous. — Ex 
parte Pari et al. v. Pari et a/., In Review, 
Doherty, Loranger, Tait, JJ., March 31, 1887. 

Vente—Encan public— DetteB actives ou " book 

debts " — lAvres de comptes^ 
^ •%^, Que la vente des dettes actives ou 
" book debts " d'un commergant en faillite & 
I'encan public, ne comprend pas les livres de 
compte eux-m€mes, mais simplement la 
vente des cr^ances dufsdUi.—Guindon v. Fattj 
En Revision, Jett^, Wurtele, Tait, JJ., 31 
mars 1887. 



^^rocedure— Power of Attorney and security for 
costs. 

£«&/, That a non-resident plaintiff, con- 
testing the collocation of a third party in a 
report of distribution, is obliged to furnish a 
power of attorney and give security for costs. 
Somais Y.-Arpin & Merchants 5anifc, Tas- 
chereau, J., April 16, 1887. 



Evocation de la Cow de Circvxt—Jugement mr 
ivocaiionr—Rivision—Dilai. 
Jugi^ Que dans une cause de la Gourde 
Circuit 6voqu6e & la Cour Sup^rieure et jug^e 
finalement an m^rite, on ne pent, dans les 
liuit jours du jugement final au m^rite, ins- 
criiB la cause en revision tant sur le juge- 
ment au m^rite que sur le jugement decidant 
la validity de revocation, mais que ce dernier 
jugem ent, qui est un jugement final, doit fitre 
• To appear in Montreal Law Reports, 8 S. C. 



inscrit en revision dans les huit jours qu^il a 
6t6 rendu. — Seers v. j5(mr«€r, en revision, Do- 
herty, Loranger, Tait, JJ., 31 mars 1887. 



Diposition — Ratwes et renvoi non certifiis. 

Jugi, Que des mots ray^s et des renvois 
non constats au bas d'une deposition, ne 
rendent pas, dans les circonstances ordi- 
naires, cette deposition nulle. — Lord v. Olas- 
gow <fc London Ins, Co,, Mathieu, J., 23 mars 
1887. 



Injures— Quite dansViglise—Dommages—Frais 
— Rivision en questions defrais. 

Jtigi, 1. Qu'une personne charg6e de faire 
la quete dans une eglise pendant Toffice 
divin, et qui par premeditation neglige de 
presenter Tescarcelle k un paroissien, de 
manidre 4 attirer Tattention de ceux qui sont 
dans I'eglise, se rend coupable vis-&-vis de ce 
paroissien d'une insulte pour laquelle il est 
passible de dommages. 

2. Qu'un jugement accordant au deman- 
deur $20 de dommages et $20 de frais, mais 
condahinant le dit demandeur k payer au 
defendeur la difference de frais, c'est-H-diie, 
tons ses frais moins $40, est errone en autant 
qu'il detruit virtuellement Teffet du jugement 
prononce en favour du demandeur. — Ptimeau 
V. DemerSy en revision,Jette, Loranger, Brooks, 
JJ., 30juin 1886. 



COUR lyAPPEL DE DOUAL 

(Ire Chambre.) 

19 et 24 Janvier 1887. 

(deux ARKfers.) 

Presidence de M. Mazbaud, prem. president. 

Notaire — Responsabiliti — Prit hypothicaire— 
Initiative du pUicement— Estimation des 
immeubles — Exagiration — Erreur sur la 
propriit^ — Hypothjtqyes anttrievres—Pro- 
messe de radiation— Inexiculion—Dommor 
ges int&rits, 

Un notaire engage sa responsabiliti, lorsque, quit- 
tant le rdle qui lui appartient, tl s'entremet 
dans les actes que passent ses clients, lorsque, 
par exemple, ayant rcqu un acte de prit hy-^ 
pothicaire, U a cessi d^itre simple ridacteur 
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de la vohnU des parties^ apris luUmime 
VinUiative du placement, et i^egt fait Vagent 
acHf du placement, qui allait itre conwmmi 
(Ire et 2e espies.) 

II est d hon droit dSdari, en pareil cos, respon" 
sable de Vimuffisance des garanties hypoihi- 
caires foumies, lorsqu^ayant pridsS Im- 
m^me aux priteurs la valeur des immeubles 
hypothiquSs, son estimation s^est trouvie con- 
sidHvUemeiU exagMe (Ire et 2e esp^ces.) 

Ou lorsqu^ayant pris Vengagement personnel de 
faire radier les hypoOiiques, grevant les dits 
immeubles anthieurement auprH, il n^a pas 
satisfait d cct engagemerU (Ire esp^ce.) 

Ou loTsque Vacte portant que la somme pritie 
servirait par VintermSdiaire du notaire d 
libher Vemprunteur vis-d-vis des crianders 
antSrieures, de telle sorte quelepriteur restdt 
seul inscrii sur les immeubles, il n^apassur- 
veilli cet emploi, qui n^a pas eu lieu, et a 
laissS ainsi subsister des hypothhques, qui 
priment le ditpr^teur (2e espece.) 

Ou bien encore, lorsqu'ayant nigligi de se ren- 
seigner, U a compris au nombre des immeur 
bles affectis d la garantie duprit, une pHice 
de terre, dont Vemprunteur avait cessi d*6tre 
propriitaire au moment de la dite affectation 
(2e espece.) 

La reparation due par le notaire doit itre, en 
pareil cas, de tout le prejudice subi par le 
priteur auquel il peut itre tenu ainsi de rem' 
bourser le muntant inUgral du prit, en 
principal, inttrits etfrais fails pour parve- 
nir au recouvrement, d charge seulementpar 
le ditprSteur de le subrogcr, aprhs paiement 
dans ses droits contre Vemprunteur (2e es- 
pece.) 

Ire espece.— 19 Janvier 1887. 
Consorts Delahoddb v. HiRrrixRs db M. L. * 

La Coub, 

Attenda que la responsabilit^ deL.. ne 
saurait ^tre contests ; qu'il ne s'est pas ren- 
ferm^ dans §on r61e de notaire, mais qu'il 
s'est fait Tagent actif du pr^t qui allait ^tre 
consomm^ ; qu'il a pris I'engagement person- 
nel de faire rayer les hypoth^ques qui gre- 
vaient Timmeuble devant servir de garantie 
au pr^teur ; qu'il a lui-m^me d6termin6 la 
valeur de cet immeuble, et I'a fix6e A 18,000 
ou 19,000 fr. ; qu'il a ainsi engage les intim^ 
& preter une somme de 13,000 fr., qui devait 



dtre garantie trte saflOsamment par des im- 
meubles d'une valeur largement supreme 
et libres de toute inscription ; que rempnm- 
teur ne pouvant £aire fiaoe & ses engagements, 
les immeubles ont dd Stre vendus, et que la 
vente a atteint seulement le prix de 9,400 
francs ; 

Attendu, en outre, que ces immeubles 
^taient grev^ de deux inscriptions non ra- 
dices ; que L.. a done oommis une double 
faute, en donnant aux immeubles la valeur 
exag^r^ de 18,000 & 19,000 fr.y qui devait 
pleinement rassurer le prdteur, et en ne fai- 
sant pas op^rer la radiation des hypotbe«)ues 
ant^rieures ; 

Attendu que ces faits ont cansd un pr^ja- 
dice aux h^itiers Delahodde, dont les b^ri- 
tiers L. . leur doivent reparation ; 

Attendu qu'il n'y a pas lieu de s'air^ter i 
la demande d'expertise form^ par les appe- 
lants, laquelle est d^clarge inutile ; 

Par ces motifs, 

Dit n'y avoir lieu & expertise ; 

Confirme le jugement quant & la responsa- 
bilite du notaire et au chiffre de la repara- 
tion due par les consorts L.. aux consorts 
Delabodde. 



2e espfice. — 24 Janvier 1887. 

EpOUX PoUBBB-DbLPIBRRB v. HiSITUEBS DE L . . 

La Ooub, 

Attendu que par contrat re^u L.., notaire 
a X. ., le 14 octobre 1880, I'^pouse Fasquelle 
emprunta de I'^pouse Pourre-Delpierre, la 
somme de 23,000 fr. ; qu'elle hypoth^qua, 
pour garantie et sArete de sa cr^anoe, divers 
immeubles d^sign^s au contrat et d'une va- 
leur ^timative de 60,000 francs ; que les in- 
terets des annees 1884 et 1885 ont eteinutile- 
ment r6clam6s par la cr^anci^ ; qu'un tie« 
cr^ancier, le sieur Dallery, a fait i cette 
epoque pratiquer une saisie sur les immeu- 
bles de repouse Fasquelle ; que la vente de 
ces immeubles n'a paa d^pass^ le prix de 
18,705 fr. ; que les ^poux Pourre-Delpierre 
non-seulement n'ont pas trouv^ dans ce prix 
somme sufiisante pour couvrir le montant de 
leur inscription hypoth^caire de 23,000 fr. en 
capital, mais qu'ils sont encore primes sur le 
montant de I'adjudication par une h3rpotb^ 
que anterieuie ; qu'ila ont alors fait aasigner 
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le Dotaire L. ., ou quoique soit, ses h^ritiers, 
pr^tendant que laresponsabilit^de oenotaire 
est engag^e et qu'il doit ^tie tenu de r^parer 
le prejudice qa'ils ont 6prouv^ par sa faute ; 
Attendn que la responsabilit^ du notaiie 
est engage lorsque, quittant le rdle qui Ini 
appaitient, il s'entremet dans lea actes que 
passent ses clients, lorsqa'il cesse, par exam- 
ple, d'etre le r^acteur de la volenti des par- 
ties, et prend lui-mdme Pinitiative d'un pla- 
cement ; 

Attendu que le notaire L.. s'est fait Pin- 
terra^iaire du prfit ; que, suivant un usage 
quMl semble avoir depuis longtemps pratique, 
il a chercb6 un prSteur qui consentit ^ prater, 
h des conditions d^termin^, 23,000 fr. & 
r^pouse Fasquelle; qu'il a lui-m^me d^ter- 
min^ les conditions et les garanties de cet 
emprunt ; qu'il a pr^is^ que les immeubles 
k hypoth^quer en garantie avaient une valeur 
de 50,000 fr. sans les constructions ; de 60,000 
fr., si Ton y ajoute ces dites constructions, que 
la somme pr6t6e devait servir par son inters 
m^iaiPB & lib^rer compl^tement la femme 
Fasquelle, de telle sorte que le pr^teur restAt 
aeul inscrit sur Timmeuble ; 

Attendu que le pr^teur a pu et dd croire ^ 
oes garanties qui lui assuraient, pensait-il, le 
remboursement de Targent pr§t^, et le met- 
taient ft Tabri de toute mauvaise fortune de 
son d6biteur ; que cependant les immeubles 
saisis et vendus ont produit seulement 18,705 
fr., somme inf(§rieure au prlx effectu^ ; que, 
tout en reconnaissant que la propri4t6 fon- 
ciere a subi une diminution considerable, il 
n'est pas possible d'admettre que des immeu- 
bles d'une valeur de 50,000 fr., en octobre 
1880, sans les bAtiments, et de 60,000, avec 
ces b&timents, aient pu ^prouver une pareille 
depreciation ; que Testimation du notaire 
etait entacbee d'une grande exag^ration ; 
que c'est une premiere faute dont il est res- 
ponsable ; 

Attendu que le notaire a pris inscription 
pour le pr^teur sur les immeubles du debi- 
teur ; qu'il n'est pas contests que, parmi les 
paroelles immobili^s hypothequees, le Na 
10, une pi^ de terre de 1 hectare, 24 ares, 
13 centiaires, n'appartenait plus ft la femme 
Faaqnelle au moment de la redaction de 
I'acte ; que le gage etait ainsi diminue sans 
<iue le notaire qui, pour s'en assurer, avait 



seulement ft consulter Petat des transcrip- 
tions, ait cherche ft se renseigner ; que c'est 
1ft une faute lourde qui engage sa responsa- 
bilite; 

Attendu qu'il avait ete convenu que le de- 
biteur devait se liberer par les mains du no- 
taire, desinteresser les creanciers, de telle 
sorte que le preteur restftt seul inscrit ; qu'il 
n'en a pas ete ainsi ; que le preteur se trouve 
prime sur le prix des immeubles par un cre- 
ancier inscrit avant le prSt et non desinte-' 
resse ; que c'est une troisi^me cause de pre- 
judice, et une nouvelle faute du notaire ; 

Attendu, enfin, que L. . se considerait si 
bien comme responsable du placement qu'il 
avait menage, qu'au mois d'octobre 1881, le 
service des interets eprouvant quelque retard, 
il dedarait que, si I'epouse Fasquelle ne 
payait pas oes interets, il les servirait lui- 
meme ; que la responsabilite du notaire L... 
est done engagee ; 

Par ces motifs. 

Infirm e ; 

Dit qu'il a ete mal juge, bien appeie ; 

Condamne les beritiers L.. ft rembourser 
aux appelants : la la somme de 23,000 fr., 
principal de Tobligation du 14 octobre 1880, 
sous defalcation des sommes touchees de la 
Caisse des dep6tfl et consignations selon boi^ 
dereau deiivre en vertu de I'ordie ouvert ; 
2a les interets de la dite somme ft 6 p. c par 
an ft partir du 14 octobre 1884 ; 3a les frais 
faits pour obtenir le remboursement de la 
creance, les frais de production ft Fordre ou- 
vert et tons autres ; sous Tofifre, par les ap- 
pelants, de subroger, apr^ paiement, les be- 
ritiers L.. dans leurs droits resultant de la 
production a I'ordre ouvert 

Note. — V. conf. sur le principe et I'etendue 
de la responsabilite du notaire, qui a negocie 
un emprunt bypothecaire, et sur des appli- 
cations analogues ft eel les faites par les arrets 
ci-dessus de la Cour de Douai, de ce principe 
de responsabilite : Trib. civ., Nantes, 28 Jan- 
vier 1884 (Gaz. Pal. 84.1.827) ; Grenoble, 23 
Janvier 1884 (Gaz. Pal. 84.1.950) ; Chambery, 
23 juin 1884 (Gaz. Pal. 84.2.551) ; Paris, 11 
decembre 1884 (Gaz. Pal. 86.1.643); Bordeaux 
18 novembre 1884 (Gaz. Pal. 85-1.761) ; Cass., 
21 octobre 1885 (Gaz. Pal. 85.2.621); 25 Jan- 
vier 1887 (Gaz. PaL 87.1.287), et les notes.— 
Oaz. du Palais, 
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THE PARNELL LETTER. 
A critical examination of the letter attri- 
buted to Mr. PameU by its internal evidence 
alone is not favourable to its authenticity. 
The writer of the body dfthe letter, evidently 
a clerk, had undoubtedly, from the crowding 
of the lines and words at the bottom of the 
page, set himself the task of filling the first 
sheet of his paper so as to leave no room for 
the signature. No well-conditioned secretary 
or copyist would ever do this in the ordinary 
course of work, and it was evidently done 
with an object The comments of the Times 
on this and other points, did not clear up the 
suspicion. So far from its being " an obvious 
precaution to sign upon the back instead of 
the second page, so that the half-sheet might, 
if necessary, be torn off" and the letter dis- 
claimed," any such device would have been 
^ of no value whatever. If the writer wished 
to suppress the letter he had only to burn it; 
and to tear it in half so that it might be 
joined again would be folly, as neither half 
would be of any value without the other. 
Again, the erasure in the manuscript is 
claimed " as undesigned evidence of authen- 
ticity," when it has rather the suspicious 
look of a design to make the letter look 
genuine or suggests that the writer was writ- 
ing on paper already signed so that he could 
not begin over again. The document, in 
fact, looked very much as if the body of it 
had been prefixed to a signature given as an 
autograph or otherwise. Mr. Pamell, how- 
ever, pronounces the document a forgery — 
every letter of it — and, by so framing his 
denial, removes the suspicions suggested by 
the letter on its face. If the document was 
forged altogether, there was no object in put- 
ting the signature in so unusual a place, so 
that the matter now turns on a comparison 
of signatures and any external evidence 
there may be. The efiect of the publication 
of the letter will only be removed by Mr. 
Pamell taking proceedings with a view to a 
judicial inquiry. The most obvious course 
would be a prosecution for libel. According 
to the present practice in the Queen's Bench, 
a criminal information would not be granted, 
as Mr. Pamell is not an official person, and 
it waa refused in the case of Mr. Plimsoll 
when a member of Parliament was accused 



of sending ships to sea to sink. The Dire^ 
tor of Public Prosecutions would, however, 
at once give bis fiat for an indictment If 
Mr. Pamell distrasts an English jury, the 
Times is published in Ireland, and an indict- 
ment, with the permission of the Attorney- 
General, will lie. Whether or not the Britijih 
public would in its turn trust an Irish jorv, 
there would at least be a judicial investiga- 
tion upon which all the world could form itB 
own opinion. Almost the same result would 
follow an application to the House of Com- 
mons for a Committee of Privilege to hear 
evidence, with managers for and against 
For a newspaper to publish a letter showing 
that a member of Parliament secretly ap- 
proved what he publicly denied in his plaj^ 
is a breach of privilege ; and, although tbe 
Parliament sitting in 1882 no longer exists, 
there are precedents for a succeeding Parlia- 
ment punishing contempts of a predecessor.— 
Law Journal (London). 



INSOLVENT NOTICES, ETC- 

Quebec Offteial GazeUtt Ma» 14. 

Judicial Abandowment»' 

Tdle&phore &el&g« dit Larifttear, Got«Aa SuMoo. 
May 10. 

CurcUor§ appointed. 

lie Albert P. Benoit.— J. J. Griffith, Shttbrooke. 
ourator, May 6. 

He Louis Odilou Paradis, Sorel.— Kent A Tnreotu. 
Montreal, curator. May 6. 

M. R. SpiDelli, Moutreal.— Kent Ac Tareot*^e, Mon- 
treal, curator, May 7. 

Dividende- 

Re Chas. Cadott©. -- First and final dividend. A- 
M. Caasili>, Montreal, oarat^r. 

Rf Henriette Daboaa, milliner and trader.— Bin- 
dend. Scath & Daveluy, Montreal, ourator. 

Re Dame J. B. Vaine, milliner — Dividend. Seaii^ 
Sr Daveluy, Montreal, curator. 

Re Narciase Pilotte, Wotton. — Dividend, payabl* 
May 31. Kent & Tureotte, Montreal, oarator. 

Separatum at to property. 

CC'oileDufourrfi^« Latour tb. Tertulien Di««D«i^ 
cooper, Montreal, April 28. 

Jubilee qfthe Queen. 

June 21, proclaimed as a day of pablio thankagiviof. 
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The work of the late Mr. Justice Ramsay, 
to which Teferenoehas already been made, 
and of which we have received some ad- 
vanoe pages from the publisher Mr. Periard, 
differs from an ordinary index of decisions 
in that it embodies definitions of ciyil and 
criminal law as well as a synopsis of points 
held. In some cases the definition is not 
accompanied by any reference to a decision. 
These notes, which may be assumed to em- 
body the result of a study of the subject, will 
be found valuable and interesting owing to 
the high reputation of the learned author, 
but they detract to some extent from the 
methodical arrangement of an Index of 
Decisions. The profession will look eagerly 
for the appearance of a work to which no 
small portion of time was devoted, and not- 
withstanding some defects which would 
have been remedied if the lamented judge 
had lived to see it pass through the press, 
there can be no doubt that it will take a 
high place in our local jurisprudence. 



The resignation by Mr. Gladstone of his 
seat on his becoming Commissioner of the 
Ionian Isles, remarks the Law Jounyd, is no 
precedent in the case of Colonel King-Har- 
man. In that character Mr. Gladstone was 
' a governor of plantations ' within the mean- 
ing of 6 Anne, c. 41, and therefore disquali- 
fied to sit in Parliament, notwithstanding 
that no profit was attached to the office. Mr. 
Gladstone might have supplied a better 
precedent from his own experience of 1873, 
when, on adding the ofi^ce of Chancellor of 
the Exchequer to that of First Lord of the 
Treasury without salary he declined to re- 
sign his seat The legality of this course 
could not be questioned in Parliament 
because of the dissolution, but the better 
opinion was that the seat was vacated ; and 
in 1881, when Mr. Herbert Gladstone was 
appointed a Lord of the Treasury without 
salary, be resigned his seat The difference, 



howeveri between these last two cases and 
the case of Colonel King-Harman's appoints 
ment is that the former were cases of the 
acceptance without salary of an office which 
by usage was an office of profit under the 
crown, whereas, when a new office is created 
without salary, it is not an office of profit at 
all. If it were, Colonel King-Harman would 
not only have to resign his seat, but could 
not be re-elected without an Act of Parlia* 
ment The statute 41 Gea III. c. 52, apply- 
ing to offices under the Lord Lieutenant, 
puts them practically in the same position 
as offices under the Crown provided for by 
the statute of Anne. These statutes, how- 
ever, do not apply, and there is no other 
reason why the new Under-Secretary should 
not sit in the House. By a statute passed in 
1858 (21 <& 22 Vict c. 108, s. 4) it was pro- 
vided that not more than four principal 
secretaries and four undersecretaries shall 
sit in the House of Commons. Colonel 
King-Harman will make the fourth Under- 
Secretary in that House, as the Secretary to 
the Board of Trade is not an Under-Secret- 
ary of State. 



CIRCUIT COURT. 
Laghutb, (Ca of Argenteuil,) May 18, 1887. 

Before WiisTBLs, J. 

liAGHFTB Town Corporation v. MoConnbll. 

Tax impoBed by Municipal By-La/io-^How 
enforced, 

BsLD i~-That the payment of a tax impoeed by 
a municipal by4aw cannot be enforced by 
fine or impriwnmenL 
Per Curiam.— The Charter or Special Act 
of Incorporation of the Town of Lachute (48 
Vict, ch. 72) gives power to the town-council 
to impose and levy an annual tax or license- 
fee upon all animals kept within the limits 
of the town. Under the power thus con- 
ferred, the town-council passed a by-law on 
the 14th July, 1886, which imposed an an- 
nual tax on dogs kept within the limits of 
the town, payable on or before the Slst Jan- 
uary in each year. This tax is imposed in 
the following terms : — " Every owner or 
" keeper of a dog in the Town of Lachute, 
" shall annually, on or before the 31st day of 



no 



THE LBOAIj news. 



" January, cause it to be registered, num- 
" bered, described and licensed for one year 
" from the Ist day of the month of February, 
" in the office of the Secretary-Treasurer of 
" the town, • • • • and shall cause it to wear 
" around its neck a collar to which shall be 
** attached by a metallic fastening a metallic 
** plate, having raised or cast thereon the let- 
<' ters T. T. P., and the figures indicating the 
" year for which the tax has been paid, and 
'' number corresponding with the number of 
" the registry, .... and the owner or keeper 
" shall pay for such license, $1.50 for a male 
'' dog and $2.50 for a female dog. " 

The by-law contains also other provisions 
under the power conferred by section 275 of 
the ** Town Corporations' General Clauses 
Act," which authorizes the town-council to 
pass by-laws to cause dogs to be muzzled or 
tied up, and to prevent them being permitted 
to go at lai^e or without some person to take 
charge of them, and to authorize municipal 
officers to destroy vicious dogs or those found 
contravening the municipal regulations. It 
contains moreover a clause imposing a fine 
or an imprisonment for enforcing its provi- 
sions. 

The plaintiff represents that the defendant 
was, on the first day of February-last, and still 
is the owner of a dog kept within the limits of 
the town, and that he had neglected to cause 
such dog to be registered and to comply with 
the requirements of the by-law, and prays 
that in consequence of this contravention, he 
be condemned to pay a fine not exceeding 
$20.00 or to be imprisoned for a period not 
exceeding thirty days. 

The evidence proves the defendant's pos- 
session of the dog and his omission to pay 
the tax for the current year. 

The defendant pleads, among other things, 
that the plaintiff has no right to enforce the 
collection of the tax in the manner and form 
attempted. 

The power given by the legislature to the 
town-council by the Special Act is clearly one 
to impose taxation on animals for the pur- 
pose of revenue, and not one to license the 
keeping of animals within the limits of the 
town for the purpose of police regulations. 
There is in the section referred to a misap- 
plication of the word ''license-fee ** ; and it is 



evident that it is used as synonymons to the 
words " annual tax " (Dillon on Municipal 
Corporations, 2nd. Ed., No. 609). The town- 
council does not therefore possess the power 
to license animals within the limits of tbe 
town, but merely to impose and levy an an- 
nual tax upon them. The phraBeolog} of 
the by-law is peculiar, but, althoogh the 
town-council has no power to force the 
owners of dogs to register them and to cause 
them to carry a metallic receipt for the an- 
nual tax, it seems to me that the words osed 
are sufficient to express the intention of im- 
posing an annual tax upon dpgs and to an 
thorize the levying of the same. 

How is the payment of this tax to be en- 
forced ? Where a mode to enforce the pa.^- 
ment of taxes is prescribed by statute, thai 
mode and no other is to be pursued (Dillon 
on Municipal Corporations, 2nd. Ed., No. 653; 
Cooley on Taxation, page 300). In the case 
of the Town of Lachute, the collection of taxes 
is regulated by the *' Town Corpoiauons' 
General Clauses Act," which prescribes ^at 
municipal taxes may be levied by the seizoie 
and sale of the goods and chattels of a rate- 
payer in default under a warrant signed bv 
the mayor, or may be claimed by an action 
brought in the name of the corporation. No 
power is given to enforce payment by fine or 
by the arrest of the person taxed. 

In the present case, however, the corpora^ 
tion instead of asking by its action that tbe 
defendant be condemned to pay the amount 
of the tax upon his dog, asks that he be con- 
demned to pay a fine or to be imprisoned for 
his breach of the by-law. This is not levy- 
ing and is moreover not the mode proscribed ; 
and the suit is therefore illegal and nnten- 
abla 

That by-laws may be enforced, it is neces- 
sary that some penalty should be imposed 
for the breach of them ; and the legislature 
has therefore empowered Municipal Councils 
to enact penalties by fine or imprisonment 
But this applies to the breach of a role of 
conduct laid down by a by-law and not to 
the neglect or refusal to pay a tax imposed 
by a by-law. In the first case, when a ma- 
nicipal corporation prosecutes, it seeks to 
punish an infraction which has been com- 
mitted of its by-law; but in the other, it seeks 
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to collect its revenue, and that cannot be 
attained by punishment, but by compulsion 
under a judgment, for the payment of the 
tax. 

Were the plaintiff to complain that the 
defendant had allowed his dog to go at large, 
the violation of the by-law could be punished 
by fine or imprisonment; but where the 
complaint is of the non-payment of the an- 
naal tax upon his dog, the remedy is not 
attained by fine or imprisonment, but by a 
judgment under which the payment can be 
enforced by the seizure and sale of the de- 
fendant's goods and chattels. 

Althongh the amount involved in this suit 
is small, the principle involved is important, 
for If the defendant can be fined or imprisoned 
for the non-payment of the tax upon his dog, 
auy rate-payer could equally be fined or im- 
prisoned for the neglect or refusal to pay a 
municipal tax upon his moveable or immo- 
veable property. 

The plaintiff's recourse is by action of debt 
and not by prosecution for fine or imprison- 
ment; and I consequently dismiss the ac- 
tion, with costs. 

Action dismissed. 

i?. C. de Larondef for plaintiff. 

Joseph Palliser, for defendant 



(X)UR DE CIRCUIT. 

MoNTRBAL, 19 avril 1887. 
Coram Mathieu, J. 
TiiBORET V. MEiiOCHB, & Mbloche, opposaut. 
Art 479 a P. a—TaxaHan dea frais— Oppo- 
sition — DifaiU de taxation des frais avant 
rimanation d*tm bref d*exScvUion. 

JuflB : — Qu'iin bref d'exlcution qui hnane pour 
fraiSj sans taxation prSalabie de ces frais, 
est nulf et qu'une opposition invoquant cette 
nuUiti sera maintenue avec dSpens» 
Dans cette cause et en cinq autres sem- 
blables, le demandeur avait fait ^maner un 
bref d'ex^ntion pour des frais du jour que 
les d^fendenrs avaient 6X6 condamn^i Sl lui 
payer. Son fiat, 4crit sur le mdmoire m^e, 
reqn^rait I'^manation d'un bref d'ex^cution 
pour Us frais taxis d^ autre part, maiB aucune 
taxation n'kvait €\Jk faite par les ofi&cien de 
la Cour. Les opposants demandant la nul- ' 



lit^ du bref d'ex6cution et de la saisie par 
suite de ce d^aut de taxation dee frais. 

PfiiH Curiam. Le jugement que le deman- 
deur cherche ^ faire executor condamne les 
ddfendeuis au paiement de certains frais non 
liquid^, appel^s frais du jour. La liquida- 
tion de oes firais ne pouvait se faire que par 
la taxation r^ulidre du m^moire de frais. 
A Qu6bec, on a d6cid6 que les frais devaient 
dtie tax^s contradictoirement, aprte avis & la 
partie adverse. Sans aller aussi loin, il 
parait certain que le jugement qui condamne 
la partie aux frais, ne pent §tre ex^cut^ qu'en 
autant que ces frais ont 6t6 dtUnent liquid^. 
II appert, ^ la face m^me des proc6d68 en ces 
causes, que les frais en question n'ont jamais 
^te liquid^s, n'ont jamais ^t6 tax^ tel que 
voulu par I'art. 479 du code de proc^ure 
civile. Le bref d'ex^cution est done nul et 
la saisie doit ^tre mise de c6t& 

Oppositions maintenues avec d^pens.* 

Q. A. Morrison, avocat du demandeur. 

ArchamhauLty Lynch, Bergeron & Mignatdt, 
avocats des opposants. 
(p. B. M.) 



SUPERIOR COURT'-MONTREALA 
Agent — Responsabiliti personneUe — Preuve. 

Jugi, Que lorsqu'une action est bas4e sur 
un ^rit du d^fendeur, oe dernier, s'il pretend 
n'avoir alors agi quo comme I'agent d'un 
tiers, doit prouver l^alement que le deman- 
deur connaissait, lors de la signature de 
r6crit, que le d^endeur agissait comme agent 
seulement —iflnard v. Leroux, en revision, 
Doherty, Gill, Loranger, JJ., 31 Janvier 1887. 

Entrepreneur en sous ordre — Privilege — Radia' 
tion. 

J^iy Qu'il n'y a que Tentrepreneur princi- 
pal qui puisse acqu^rir le privilege du cons- 
tructeur, et que Tentrepreneur en sous-ordre 
n'a pas ce droit 

2. Qu'un entrepreneur en sous-ordre qui 
aura fait inscrire un pr^tendu privily sur 
un immeuble, sera condanm6 & en faire fiedre 
la radiation & ses frais et d^pens— ifot«an v. 
ThMauU, Wurtele, J., 31 mars 1887. 

• Voir auni Leipi» et at, r. MeCfi$Uey, 6 Q. L.a. 61. 
t To appear in Montreal Iaw Beporta, 3 S. 0. 
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THE LAW OF THE FRONTIER. 

The following dlpbmatic note, dated April 
28, 1887, wa« addieflsed to the French Am- 
bassador at Berlin on the release of M. 
Schnaebele :— 

On the strength of commanications made 
to me by his Excellency the Ambassador of 
the f^nch Bepabllc with regard to the 
judicial arrest of the French police commis- 
sary Schnaebele, as well as of communi- 
cations from the French Minister of Foreign 
AiQurs to the Imperial Chaig^ d'Afbires at 
Fkuis, the undersigned has given the afiOur 
his careftal consideration. For this purpose 
the judicial authorities concerned were re- 
quested to furnish the documents relating to 
the arrest of Schnaebele and its attendant 
circumstances. 

Copies of the most important of these docu- 
ments, especially the statement made by 
Schnaebele after his capture, and all the 
depositions of witnesses officially examined, 
have been communicated to the Ambassador 
of the French Republic ; and from these it is 
beyond doubt that ihe arrest in each of its 
sti^^ was made exclusively on German 
territory, without any crossing of the French 
frontier. 

The judicial proceedings against Schnae- 
bele were taken on information that he had 
committed the crime of treason within the 
territory of the German Empire, and were 
based on complete evidence of his guilt, 
consisting of the confessions made by the 
German subject Klein, similarly accusedt 
and of autograph letters posted at Metz by 
Schnaebele, and afterwards acknowledged by 
him. On the ground of the proved guilt of 
Schnaebele, and his own subsequent con- 
fession, the Imperial Court issued an order 
for his arrest whenever he set foot on Ger- 
man soiL This was done on the 20th inst^ 
on the occasion of a business meeting at the 
frontier between Schnaebele and the German 
police commissary Gautsch. In these cir- 
cumstances, therefore, it is not possible to 
doubt that Schnaebele would be convicted, 
and that his punishment would presumably 
be all the more severe seeing that in acting 
criminally, as be did, he abused the confi- 
dence reposed in him in an especial degree 



from the very fact of his being a froote 
official. Schnaebele did harm to the trust 
which is so indispensable for international 
intercourse in that he used his official 
position as a frontier servant to bribe Ge^ 
man subjects into the commission of crimin- 
al actions against their Fatlierland. This 
abuse of his office aggravates Schnaebele's 
offence in the eyes of the Court, apart fix>m 
the question whether or not he acted on 
higher instructions. The undersigned takes 
the liberty of pointing out this view of the 
case, so as to meet the contingency of 
Schnaebele, after his present liberation, being 
again found on German territory, witboat 
being secured against seizure by pieTioos 
official agreement 

The undersigned ventures to hope that the 
documents communicated will convince the 
Ambassador that the judicial order for the 
arrest of Schnaebele was well justified, and 
that in executing it the German Government 
was within its right, and that French rights 
were not infringed. 

Nevertheless, the undersigned thought it 
his duty to beg the Emperor, his most grac- 
ious Master, to command the liberation of 
Schnaebele. He was guided in so doing by 
the doctrine of international law that the 
crossing of a frontier, when done on the 
strength of official agreement between the 
functionaries of neighbouring States, must 
always be looked upon as carrying with it 
the tacit assurance of a safe-conduct It is 
not credible that the German official Gautsch 
invited Schnaebele to a conference with the 
object of facilitating his arrest; but theie ars 
letters which prove that Schnaebele, when 
seized, had come to the spot where this was 
done in consequence of an agreement with & 
German official to meet and transact common 
official business* If on such occasions Arontier 
officials were exposed to the danger of being 
arrested on the strength of the claims pre- 
ferred i^ainst them by the tribunala of the 
neighbouring State, the caution thusei^joined 
upon them would carry with it a cause of 
hindrance to current border business, which 
would not harmonise with the spirit and 
traditions of present international relatione 
The undersigned is, therefore, of the c^union 
that such official meetings should always be 
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looked upon as enjoying the mutual protec- 
tion and assoranoe of a safe-oondnct Thas^ 
while fnlly acknowledging the right of; the 
German tribunals and ofBcials to act as they 
did, he has submitted all the facts of the case 
to His Imperial Majesty the Emperor, and 
His Imperial Majesty has been graciously 
pleased to decide that, in consideration of 
the reasons of international law in favour 
of the unconditional security of international 
negotiations, the aforesaid Schnaebele shall 
be set at liberty, notwithstanding his arrest 
on German territory and the evidence there 
is of his guilt 

While bringing this to the knowledge of 
the Ambassador of the French Bepublic, the 
andersigned begs to add that the necessary 
instructions have been issued for the release 
of 8chnaebele, and at the same time prays 
his Excellency to accept the assurance of his 
most distinguished consideration. 

Yon Bismarck. 

To his Excellency M. Herbette, Ambassa- 
dor Extraordinary and Plenipotentiary of 
the French Bepublic. 



THE BERNINA No. 1. 

The cajse of The Bemina No. 1, 56 Law J. 
Bep. P. D. & A. 17, {anU, p. 68) which in the 
future will be cited as exploding the doctrine 
of Thorogood v. Bryan, 18 Law J. Bep. C. P. 
336, is reported in the April number of the 
Law Joumai BepcrU, The case was so fully 
commented on in these columns on May 8 
last year, and the criticisms then passed on 
Thorogood v. Brytirr^x^ so fully borne out by 
the present decision, that littie remains to be 
said. It ia a littie remarkable that a month 
after the decision of Mr. Justice Butt was re- 
ported, and the week after those comments 
were made, there appeared in full in these 
columns the report of lAttle v. Hackett * in the 
Supreme Court of the United States. It was 
thus promptiy brought before the profession 
in a manner which contributed to the result 
of the appeal, although, doubtiess, in the end 
the industry of those concerned would have 
brought the case to the sui&oe. Decisions 
extending over a greater space no doubt 
have been previously reported, but the pre- 

*9Lec N«ws. p. 106. 



sent decision may well be considered a tour 
deforce on the part of the Court of Appeal 
which with exemplary keennees and in- 
dustry runs to earth and kills an error which 
has troubled the law of England for five-and- 
thirty years. 

The interesting judgment of the Master of 
the Bolls apparently discloses what was the 
tons et origo mali. It appears to have been a 
dictym of Baron Parke, interpolated in the 
course of the argument of the case of Bridge 
V. The Grand Junction Railway Company, 3 
M. & W. 244, heard in 1838. The declaration 
in that case was for injury by the negligence 
of the servants of the defendants in the 
conduct of a train of the defendants. The 
plea was that the train in which the plaintiff 
was did not belong to the defendants ; nor 
was it under the care and management of 
them or their servants, but under the care 
and management of others ; that the persons 
who had the control and management of the 
train in which the plaintiff was were guilty 
of negligence; and that in part by and 
through the negligence of the last-mentioned 
persons, as well as in part by and through 
the negligence on the part of the servants of 
the defendants., the collision took place. To 
this there was special demurrer on the 
grounds that the plea amounted to not guilty, 
and that it was argumentative and alleged 
evidence. During the argument Baron 
Parke said: 'The question is whether the 
plea is not altogether bad in substance. It 
is consistent with all the fects stated in it 
that the plaintiff, or thote under whose guidance 
he vxu, was guilty of negligence, and yet 
that the plaintiff is entitied - to recover. Can 
it be said that because a carriage is on the 
wrong side of the road a party is excused 
who drives against it? It ought to have 
been shown that there was negligence in not 
avoiding the consequences of the defendants' 
default' Upon this dictum Mr. Justice Wil- 
liams, who was one of the judges responsible 
for Thorogood v. Bryan, says that he and his 
colleagues founded their decision. If so, it 
must be confessed they had a very slender 
basis to rest upon. What Baron Parke 
meant was that it was not enough to plead 
joint negligence, but contributory negligence 
must be pleaded, because it is consistent with 
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joint negligence that the defendant was 
guilty of negligence in not avoiding the con- 
sequences of the plaintiff's negligence. The 
argument appears to have heen that, even 
supposing negligence in the plaintiff to be 
alleged (and he takes the pleader's view of 
the extent of the plaintiff's responsibility for 
negligence in respect of persons for the 
moment), yet the plea was bad because, be- 
sides alleging that the plaintiff was guilty of 
negligence, it did not allege that the defend- 
ants were not guilty of -negligence in not 
avoiding the plaintiff's negligence. The 
distinction was in itself put in a way so 
difficult to follow that there is no wonder 
that the learned judge in his effort to make 
it clear neglected to let his mind go with the 
premisses on which he was basing it It 
would be irreverent to reflect on the learned 
reporters, but if they had repressed this care- 
less expression of Baron Parke's, which he 
did not repeat in giving judgment, they 
would have conferred a service on mankind. 
Mr. Justice Williams, however, followed it at 
Nisi Prius, and his brethren — ^Justices Colt- 
man. Maule, and Cresswell — upheld him. 
Before Tfiorogood v. Bryan was argued the 
editors of ' Smith's Leading Cases,' then Mr. 
Willes and Mr. Keating, had criticised the 
dictum of Baron Parke, and that learned 
judge seems early to have repented of it, for 
in his own copy of * Eighth Common Bench ' 
he put a quare against the case, which fact 
was brought to the attention of the Courts 
as long ago as 1875. Still the doctrine ap- 
pears to have been accepted, and its fallacy 
escaped even the acuteness of Baron Bram- 
well, for in Childs v. Heam, 43 Law J. Rep. 
Exch. 100, if we are to believe the * Law 
Reports,' that learned judge said, * I think in 
such a case ' — that is, the case of * a person 
riding in a rotten carriage ' — * the person 
riding in the carriage would be identified 
with the carriage in which he was riding.' 
Tliere is external evidence that something of 
this sort was said by the learned baron, but 
it is only fair to add that this ' somewhat 
startling figure,' as the Master of the Rolls 
calls it, is not given in the Law Journal 
report of the case. A better idea of Baron 
Bramwell's opinion in the matter is to be 
obtained from Armstrong v. The Lancashire 



and Yorkshire RaUvxty Company ^ 44 Law J. 
Rep. Exch. 89, in which he and Baron Pol- 
lock held that the travelling inspector in the 
train of a railway company, whose driver 
had contributed to a collision by his negli- 
gence, could not recover from the other com- 
pany, which had also been negligent Baron 
Bramwell followed Tfiorogood v. Bryan, with 
the observation that in that particnlar in- 
stance there was strong reason for the role, 
'however unreasonable it might seem at 
first sight.' Notwithstanding the teamed 
judge's opinion that it would be prepostertrtij- 
that the servants of one railway company 
should sue another for the n^ligent acts of 
their servants, it would not seem easy to 
reconcile that decision with the present But 
the first 'stout disagreement,' a^ the Master 
of the Rolls calls it, with the decision came 
from Dr. Lushington in 1861, when be d«?- 
clined to be bound by it, as wrong in prin- 
ciple and contrary to the practice of the Ad- 
miralty Court 

Of the earUer decisions on the other side 
of the Atlantic the most important is Cftopman 
V. The Newhaven Railroad Company, b Smitlrs 
Rep. 341, in which the Court of Appeals uf 
New York, in a case of a collision between 
the trains of different companies, prononnotd 
Thorogood v. Bryan 'based on fiction and 
inconsistent with justice,' although a major- 
ity of the judges of the same Court shortl} 
afterwards, in Brown v. Tlie New York Crutr-jl 
Company, 5 Tiflany, 597, a case of collision 
between a stage coach and a railway train, 
thought that ' in a case of this kind ' Tfiop- 
good V. Bryan applied. American lawyers 
found some difficulty in reconciling these 
two cases until, in 1868, in Webster v. 77.. 
HunJson River Railroad Company, 11 Tiffany 
260, the same Court pronounced boldly in 
favour of the former against the latter decis- 
ion. The Supreme Court of tlie United 
States, as we know, has recently expn:s*Hl 
the same opinion. The history of legal opiih 
ion on this subject on both sides of the 
Atlantic shows that there must be something 
inherently puzzling in the subject Baron 
Pollock, in Armstrong v. Tfie Lanoaskirt and 
Yorkshire Railway Company, made a gallant 
effort to grapple with the word 'identified/ 
which he explained did not mean that the 
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passenger constituted the driver his agent, 
but that <ander all the circumstanoes the 
plaintiff must be taken to be in the same 
position as the driver.* A rule which to 
support it could only be stated over again 
was not likely to stand, and witli the great 
weight of authority now supporting the view 
taken by the Court of Appeal, Enghsh 'Law 
has probably said its last word on the sub- 
ject,— Zaw Journal, (London). 



APPEAL REGISTER— MONTREAL. 
Monday, May 16. 

Baker v. J5ro««n^— Petition for leave to 
appeal from interlocutory judgment Re- 
jected without costs. 

Rrjan V. Sanche. — Motion to dismiss appeal. 
Granted for costs. 

Oilman & Gilbert, — Motion to complete 
record. Granted by consent 

CayoUe Lasciserai & The. QM^en.— On the 
writ of error the plaintiff asks to be heard 
by counsel without the prisoner being pre- 
sent, as the proceedings are had in forma 
pok/peris. Application withdrawn. The 
plaintiff in eiror then files a petition for a 
writ of habeas co)7>iu addressed to the Warden 
of the Penitentiary. Petition granted. 

Dorian <fc Dorion.— Case struck. 

Chawomu <fe BenoiL — Case struck. 

Senlcal <& Beet Root Sugar Co.— Case struck. 

Barnard dt Mohon, — Heard on merits. 
C.A.V. 

JFtetcher & Chevrier. — Heard on merits. 
C.A-V. 

Tuesday, May 17. 
The Court adjourned for want of a quorum. 

Wednesday, May 18. 

The Mayor et cd. & Brovm, — Motion to dis- 
miss appeal granted for costs only. 

North Shore Railvxiy Co. <& McWillie et al— 
Motion to dismiss appeal granted for costs 
only. 

CayoUe Lasciserai v. Uie Queen.— The par- 
ties having been heard, the plaintiff in error 
was remanded until the 23rd inst 

McTavish dc Fraser.^Ko&Td. C.A.V. 

Ryan <& ^ndi€.— Called, struck. 

Jodoin dc Lanthier.—^eoLT^. C.A.V. 

Wade et al. ds Mooney et a^— Heard on 
merits. C.A.V. 



Friday, May 20. 

Dorion dc Dorion. — Heard on appeal from 
interlocutory judgment C.A.V. 

Canadian Pacific Raiiimy Co. ds Chalifoux. 
—Heard on merits. C.A.V. 

Archambavlt dc Lalande. — ^Heard. C.A.V. 
' Saturday, May 21. 

Ryan ds iSnnc^— Called, struck again. 

Stephens & Chaussi.—Be&rd. C.A.V. 

City of Montreal dc Ecclesiastics of Seminary, 
— Continued to next term by order of the 
Court 

Redfield dc La Banque d^Hochelaga.— Galled, 
struck. 

Allan ds Merchants Marine Ins. Co. — Called, 
struck. 

Canadian Pacific Railway Co dc Cadieux. — 
Heard. CA.V. 

Monday, May 23. 

Joseph Cayotte dU Lasdsserai v. The Queen. 
— Judgment reversed, and conviction 
quashed. 

Gilmour dc Lapointe, Paradis, Daou^, Para' 
dis, Boismenu, Panxdis, Allaire, Brouillette, 
Mauroit. — Nine appeals. Heard. CA.V. 

The Montreal City and District Savings 
Bank & Exchange Bank.—C»ae settled out of 
Court 

OgUvie et al. dc Exchange Bank. — Case setp 
tied otft of Court. 

GUy of Montreal dc Labelle.—EeBxd. CA.V, 

Kdly dc Holiday. — Submitted on factums. 

aA.v. 

Baxter ds McDonald. — Struck from the roll. 
Wednesday, May 26. 

Lemieux dc i^bMmier.— Motion to dismiss 
appeal Ordered to be heard with the merits. 

Newton dc Sealc—HeBid. C.A.V. 

Nevjton dc Hammond — Heard. CA.V. 

Palliser dc Strong.— Hesad. CA.V. 

Rivet dc City of Montreal — Motion for sub- 
stitution granted. 

Lemieux dc Foumier. — The appellant not 
appearing, the appeal was dismissed. 

Beckett dc La Banque Nationale. — ^Heard. 
C.A.V. 

Monette ds Poirier. — Heard. Judgment 
confirmed, each party paying his costs in the 
three Courts ; Tessier, J., diss. 
Thursday, May 26. 

Oie Mxnitre de Colraine ds McGauvran^ — 
Judgment confirmed. 
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Brywn d* Cannavon. — Judgment oonfirmed. 
RUchie & 7buroi2fe.-^adgiiieiii Tevenied; 
action diflmiBSed. 
Ron A i^rtit^.— Bevenied. 
Joyce & City of ifofKreoZ.— Confirmed. 
Wheeler & Dupavl, — Confirmed. 
Bradsbreet <fc Cardey et a/.— Confirmed. 
Leave to appeal to Privy Cooncil granted. 

Bradslreet & Oxr«2ey.— Confirmed. Leave 
to appeal to P. C. granted. 
Jodoin ds Lanihier. — Reversed. 
Cie du Grand Tronc A OorporatUm VUle de 
St, /ean.— Heard on motion to dismiss ap- 
peal C.A.V. 

SocUU de Onwerticfum MiiropoHlaine d' 
MoUons Bank & Rea, — Heard on petition for 
leave to appeal C.A.V. 

Ryan A <SancAe.— Heard on interlocutory 
appeal C.A.V. 

CU du Grand Tronc & Lebeuf et at.— Heanl 
on merits. C.A.V. 

Friday, May 27. 
Canadian Pacific Railway Co- & McRae, — 
Heard on motion for leave to appeal from 
interlocutory judgment GA.V. 

CorporaHon Roxton FaUs etal,& Poirier.^ 
Motion for dismissal of appeal ; appellant 
not present C.A.V. 

Joyce dc City of Montreal — Motion for leave 
to appeal to Privy Council Rule ordered to 
issue, returnable first day of next term. 
Broueau & Forgues. — Heard. C.A.V. 
Gadoua d; Pw/eon.— Heard. C.A.V. 
Ulster Spinning Co. dc l^o«eer. — Heard. 
C.A.V. 

Saturday f May 28. 
Cie du Grand Tronc <fe Corporation VUle de 
St. Jean. — Motion for dismissal of appeal 
granted. 

SociitS de ConstracHon Metropditaine d 
Molsons Bank. — Motion for leave to appeal 
rejected. 

Corporation of Roxton Falls & Poirier.— 
Motion for dismissal of appeal granted. 

CanrnbeU & The Dominion of Canada Free' 
hold Estate and Lumber Co. — Interlocutory 
judgment reversed ; Cross, J., dies- 

Candie <fe Coaticook Cotton Co. — Confirmed. 
M08B & Banque de St Jean. — Confirmed. 
McTavish d: Fraser. — Reversed. 
Exchange Bank de Montreal City and District 
Savings Bank. — Heard on merits. C.A.V. 

Papineau de De Belief ewUe. — Perimie. Ap- 
peal dismissed. 



Berg dc ExehasMe BanL^Lpa&tl dismised. 

ExAange Ban£ dt Gkititt.*— Appeal dismis- 
sed. 

Monday, May 30. 

McKercher dc ifervter.— Petition for leave to 
appeal from interiocatory judgment aUowiog 
certain questions in intezrogatories on faiu 
et artiofes.— Petition rejected. 

Downie dc Francis. — Motion for lum prw. 
Withdrawn with the permission of the Coort. 

Oilman dt Gilbert.— Bssid. C.A.V. 

Shea dt PrendergasL—Beaid. GA.V. 

Bulmer & Exchange Bank.-''Beai± CAV. 

Mail Printing Co. dc Zo/Zamme.— Part heard. 

TucBday, May SL 

Cie du Grand T\ronc dc CorporaHon, de h 
ViUe de SL /eon.— Petition for leave to appeal 
from interlocutory judgment granted. 

Murray dc Burtand d ttwran.— Motion to 
dismiss appeal Appeal to be dismissed bj 
consent, unless reasons be filed within eight 
days. 

Canadian Pacific Railway Co. dc McRae.- 
Motion for leave to appeal from interlocatoi? 
judgment rejected. 

MaU PrnUing Co. dc Xq/lam»i&— Hearing 
resumed, and continued to Sept 15. 

Fraser d ifelhtM^.— Motion for leave to 
appeal fh>m interlocutory judgment rejected. 

Joyce & City of MontreaL—R&BpojAeoito 
shew cause, June 28, instead of Sept 15, whv 
appeal should not be allowed. 

The Court adjourned to June 28, 



INSOLVENT NOTICES, ^Uu 



CuraUin (tt/pointed. 

Be T^lMphon DelAge, OotoM da Lm.-C. Dei- 
nuteau, Montreal, curator, May 18. 

/?« Alexia Boberge, St. Franois Dirtrict-C. Milliw, 
Bherbrooke, curator. May 18. 

Be UUment Berthiaume, Oontreooear. — A E. 
Gervais <k A. L. Kent, Montreal, curator. May li. 

Dimdendt. 

Be Maurile Besner, Beauvoir. — Application, Hay 
^,fpr order upon sheriff to pay partiei coUooeted. 
Kent A Turcotte, Montreal, curator. 

Be Andr6Bouniue.St. diet— Application, May 8^ 
for order upon sheriff to pay partiei ooUooatod, Em 
& Turcotte, Montre^ curator. 

Be F. X. Larin.— Pirrt and final dlndend, paptUt 
June 4, C. Dennarteau and B. G. Phanenf , curator. 

BeL.J. Latour, Laaoraie.— Seath & Baveluy^Ioa- 
treal, curator. 

Be Nicholas R. Mudm.— First and final divideiid* 
payable June 1. F. M.^Ie, Montreal, curator. 

^c P. J. A . Np€l.— Rrst and final diridoBd. piy- 
able June 9. B. Begin. Quebec, curator. 

Be James Smith.— First and final dividend, payaUs 
June 9, £. B«nn, Quebec, curator. 

BeB. St. Pierre & Co., Nicolet— Fitrt and final 
dividend, payable June 6, C A. Sylvestie, Nicoiet, 
curator. 

Separfxiion om to pnpertif. 

Emilie Coutu vs. Alfred Allard, mariner, Sard, 
May 9. 

Tharcile Cusson^vs. Alphonse Racette. barber, 
Montreal. March 12. 

Marie Turcotte vs. Narcisse Grenier, fanner SU 
Gr^goire le Grand, Biay 14. 
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In contraflt with the three years' arrears 
before the Supreme Court of the United 
States^ it may be mentioned that there are 
only eleven appeals before the House of 
Lords, and only three of these are last year's 
cases. Of course, this does not imply any 
reproach to the membeifs of the American 
Court ; on the contrary, the amount of work 
dispatched by the latter is enormous, but 
the number of cases which go up to them is 
overwhelming, and it is questionable whether 
at the present rate of progress — ^nearly two 
cases per working day — the questions which 
arise can always receive that careful consi- 
deration which is expected from an ultimate 
Court of Appeal 

The May Term of the Appeal Court in 
Montreal had considerable effect in breaking 
down the list, more than thirty cases being 
disposed of notwithstanding the occurrence 
of two holidays and the loss of a third day 
owing to the illness of members of the Court 
It seems probable that the September list will 
contain not more than eighty cases, a laige 
majority of which will be heard before 
Ciiristmas. 



It is stated by the special correspondent of 
the OazeUe that the question of judicial sala- 
ries will not be considered this session, but 
that next session a measure wiU be intro- 
duced dealing with the subject. Something 
not onhke this has, we believe, been said 
before. In connection with the subject of 
judicial salaries, it may be remarked that 
the vacancy in the Superior Court caused by 
the death of Mr Justice Torrance has been left 
too long unfilled. While complaints are 
constantly heard as to the difficulty of get- 
ting cases tried, no chair in a court of origi- 
nal jurisdiction should be left empty for a 
month, much less six months. We have had 
occasion to remark several times that in this 
respect a faulty deviation is made from the 
practice in England. 



SUPERIOR COURT'-MONTREAL.* 

^rocedure^Poioer of cUtomey and security 
for costs. 

Held :— That a non-resident plaintiff, con- 
testing the collocation of a third party in a 
report of distribution, is obliged to furnish a 
power of attorney and give security for costs. 
Bamais v. Arpin, & Merchants Bank of Canada, 
Taschereau, J., April 16, 1887. 



COURT OF QUEEN'S BENCH— 
MONTREAL,^ 
Municipal Corporation — Be^onrnMity^-^Con- 
dition of Streets— Extraordinary Circum* 
stances — Servient SuppUtaire. 
Hbld : — 1. That a municipal corporation is 
not bound to make extraordinary exertions, 
out of proportion to the means at its dispo- 
sal, in order to keep the streets free from 
snow and ice, but only to such extent as is 
reasonable, taking into consideration the 
means at its disposal. 

2. Where there is no evidence of the cause 
of the accident, it is not a proper case for 
submitting the serment suppUtoire, and thus 
permitting the case to be proved entiroly by 
the plaintiff's oath. Corporation of Sher^ 
broohe & Short, Feb 22, 1887. 



N&mtMm — Extinction of obligation by granting 
a term to substituted debtor— C C. 1169. 

The appellant, being indebted to the res- 
pondent, settled by giving his own note (paid 
at maturity) for part of the debt, and for the 
balance he gave an order or draft on the St. 
H. Company, which was accepted. But, in- 
stead of exacting immediate payment of the 
draft (which was payable forthwith), the res- 
pondent took from the St H. Company their 
two promissory notes payable at one and 
two months respectively, and before these 
notes matured the >t H. Company became 
insolvent. 

Hbld : — That novation was effected by the 
acceptance of the new debtor in the room of 
the old, whom it was intended to dischaige, 
as evidenced by the term granted by the 
creditor to the substituted debtor without the 

* To appear in Montreal Law Reports, 3 6. 0. 
t To appear in Montreal Iiaw Reports, 3 Q. B. 



mrm i 



ns 



THE LBGAL NEWS. 



concnirenoe of the former debtor. O^Brim 
<k Semple, Feb. 22, 1887. 



Promiuory Note — Signature obtained by Fraud 
— Aciicm by Tran^eree — Knowledge of 
Fraud — Proof of Condderation. 
Held : — ^Where defendant's signature to a 
promissory note was obtained by fraud un- 
der circumstances which, in the opinion of 
the Court, were matter of public notoriety at 
the time the note was transferred to B. (for 
whom the plaintiff was prSte-nom), that it 
was incumbent on the plaintiff to prove that 
B. gave consideration for the note. Exchange 
Bank of Canada <Sc Carle, Feb. 22, 1887. 



cx)UR sup*:rieure. 

JouBTTB, 16 Janvier 1884. 

Coram Cimon, J. 

Gadoury v. Bazinet et aL 

C. proc arts. 81 et 82 — D^avi d^entrer racHon 
au jour fixi—Congi'dSfaut—Le demandeur 
a^tril droit de procSder star la copie d^action 
diposSepar le dSfendeur pour congS-difaut f 

JuQ^: — lo. Que le demandeur ne pent plus 
rapporter son axition aprh lejourfixi; 

2. Que le difendewr qui dtpose sa copie d^acHon 
povar obienir congi-d^faut, aura droit d ce 
congi-dSfaut, bien que le demandeur didare 
Hre prH d procSder sur cette copie, 

CmoN, J., s'exprime comme suit : 
Le href de sommation ^tait rapportable le 
22 d^cembre 1883, et, ce jour li, les d6fen- 
deurs, par leurs procureurs, se pr^ntent au 
greffe,suivant Vassignation faite,et produisent 
une comparution ; mais & 4 heures p. m., le 
demandeur n'ayant pas rapports le href de 
sommation, les d^fendeurs d^posent au 
greffe leurs copies d*action pour obtenir un 
cong6-d^aut, et font de suite signifier au 
demandeur un avis que le 10 Janvier 1884 — 
premier jour du terme — ils pr^enteraient 
une motion pour cong6-d6faut Le 24 d6- 
cembre, & 2 heures p. m., le href original ftit 
rapporte au greffe. Maintenant le deman- 
deur, en r^ponse & la motion pour cong6- 
d6faut, dit qu*il avait le 21 decembre 
adress^, par la malle, au protonotaire le href 
original, mais que la malle ayant ^t6 retar- 



ds, le protonotaire ne I'a re^u que le 22 
d^mbre entre sept et huit heures dn soir, 
et que le bureau du protonotaire 6tant slots 
ferm^, et le 23 decembre 6tant un dimanche, 
le protonotaire ne Fa ensuite entr^ que le 
lundi, 24 decembre. Le demandeur pretend 
lo. que, sous les circonstances, son href a ^t^ 
entr6 l^galement le 24 decembre, et 2o. qu'il 
pent obligor les d^endeurs k proc6der an 
m6rite sur leurs copies d'action qu'il accepte 
comme 6tant oelles de Tonginal. 

lo. Le demandeur a-t-il pu rapportex 
utilement son action apr&s le jour fix6 dans 
le href? Uart 81 nous dit: "Tout bref 

" d'assignation doit Hre prodwt an 

*' greffe pendant les heures de bureau le on nrt^ni 
" le jourjixi pour r^pondre & la demande. ••" 
Le bref en cette cause ^tait rapporta5le le ^ 
decembre, un jour juridique. Or il appert 
parleparaphe du protonotaire et le r^stre 
de la Ck)ur Sup^rieure qu'il n*a 6t6 produit au 
greffe que le 24 decembre. Dans la caiue de 
Ross <t- Marceau, en appel (24 L. C J. 143), le 
juge en chef Sir A. A. Dorion, prononcant le 
jugement de la Cour, a dit : " Uintim^ a 

"poursuivi Pappelante pour $104.72 

" L'action etait rapportable le 12 sept 1877, 
" mais le paraphe du protonotaire et Pentr^ 
" au r^istre font voir que le writ n*a ete 
" rapports que le lendemain, 13 sept Le 
"procureur de Tappelante avait fait, avant 
*'le rapport de Taction, quelques propo- 
"sitions d'arrangement de la part de sa 
"cliente. Ces propositions ne furent pas 
" agreees par Pintim6 et son refus a ^tk com- 
" muniqu^ au procureur de Tappelante, avec 
" intimation qu'il eut & plaider k Tactioii. H 
" n*en a rien fait, et l'intim6 a obtenu juge- 
" ment par d^faut pour le montant de sa 
"demande. L'appelante se plaint de Vin«- 
"gularit^ du rapport de Taction. Le8pp> 
" cureurs de Tintim6 ont produit des aff- 
idavits pour ^tablir que le bref de sommation 
" et la declaration avaient 4t6 produits aa 
" greffe le 12 sept. 1877, quoiqu'ils n'eosseni 
*' ete entres au r^gistre, et paraph^s par le 
" protonotaire comme ayant ete raf^rt^s le 
" 13. Le registre de la Cour Superieure et le 
"oertificat du protonotaire que le brefn'a 
"ete rapporte que le 13 sept. 1877, ne 
"peuvent etre contredits par affidavit 
" Nous avons dej& decide une question aoa- 
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" logue dana la cause de Brooks et al <fc Dalli' 
" more, 20 Jurist, 176, et aussi dans celle de 
" MaUeUe & Lenoir^ 21 Jurist, 84. L*action a 
"done 6t^ irr^liftrement rapport^e, et 
" comme oette irregularity n'a pas 6te cou- 
" verte, Tappelante n'ayant pas comparu, le 
"jugement qui a ^t^ prononc^ centre elle 
" doit Stre infirm^." L'art 81 C. P. est bien 
positif, et ne laisse aucune discretion au 
tribunal, et le demandeur ne pouvait utile- 
ment rapporter son action le 24 d^cembre. 
n eBt done en d^faut 

2a Venons au congi-difaut, L'art 82 dit : 
"Si le bref n'est pas rapports tel que ei- 
"dessus r4gl6, le d6fendeur pedt obtenir 
'*congi contre le demandeur et congS de 
" Tassignation avec d^pens, en diposant la 
"copie du bref qui lui a ete signifi6e." Boitard 
dit que le cong^ est un relaxes une dicirion qui 
Hent pour non avenu Vexploit d^ajoumement. 
Vide Carre & Chauveau, vol 2,Q, 617, p. 24, 
qui citent Boitard. En demandant un cong^- 
difaut, le d^fendeur ne fait rien autre chose 
que de demander d s'en alter. En effet, il a 
re^u assignation ^ un jour fixe ; il se presente 
au jour fixe; celui qui Pa assigne n'y est pas. 
II fait constater qu'il, le d6fendeur, s'est 
rendu & Vassignation, que le demandeur n'y 
est pas, et il demande d f^en aller, c'est-i-dire 
a ne pas etre oblige de repondre ulterieure- 
ment iL cette assignation. VoilA ce que e'est 
que le cmg^^fauL Notre art 82 est trte 
clair, et il dit deux choses : lo. que le defen- 
deurpctrf obtenir difavl contre le demandeur 
et congi de Tassignation ; 2o. que pour ob- 
tenir ce defaut et ce conge, le defendeur 
devra deposer la copie du bref qui lui a ete 
signifiee. Ainsi done, si les defendeurs out 
depose leur copie d*action, ce n'est pas pour 
donner au demandeur Topportunite de pro- 
ceder sur cette copie, mais seulement pour 
obtenir le congedefaut, et ce n'est que pour 
cette seule fin que la Cour doit considerer 
cette copie d'action. En consequence la 
Cour donne aux defendeuis conge-defaut de 
Passignation. 

Motion poor conge-d6faut accordee. 

Boisvert <fc LeUanc, pour le demandeur. 

/. N. A. McCwvUle, pour les defendeurs. 



OOUR DE CIRCUIT. 

FBASBRvnxB, 18 mai 1887. 
Coram Cimon, J. 
Damibn et al. v. Dbmhrs, et Saindon, oppt. 
C. proc, art. ^2Sa%9ie'gagerie-'Oppo9Uim 
par le locateur d la vente des meubles affecUs 
d son gage^C. proc. art, 578— i>rote du 
premier saigissant d'empicher la vente d I a 
pawrsvite d^un second saigissant 
JvQ± :— lo. Que le locateur ne peut plus ff op- 
poser d to saisie et vente des meubles affecti s 
d son gage ; 
2o. Wune saisie-gagerie n'est pas une sai^- 
exScuHm et que le demandeur sur saisie- 
gagerie ne peal empicher la vente d la 
poursidte d'un second saisissant quiproc^de 
par saisie-^xiouHon. 
Cimon, J., s'exprime comme suit: 
Uopposant a pris une saisie-gagerie contre 
la defenderesse et a saisi ses efifets mobiliers. 
Alors que cette saisie-gagerie etait pendente 
— avant qu'elle fut validee— le demandeur, 
qui avait obtenu un jugement contre la de- 
fenderesse, fit saisir les memes eflTets mobi- 
liers et les annon^^ en vente. L'opposant a 
produit une opposition & cette demiere saisie 
pour qu'elle " soit suspendue jusqu'i ce que " 
sa saisie-gagerie soit jugee, et il alldgue les 
deux raisons qui suiyent : lo. il est locateur 
et a un privilege sur ces effete ; 2a il est le 
premier saisissant 

Sous Tancien droit, la premiere pretention 
de Topposant etait fondee. En effet, Pothier, 

louage, No. 269, dit : " si un creancier 

" du locataire saisissait les meubles, le loca- 
'* teur est fonde ^ s'opposer & Tenldvement et 
" & demander la main-levee de la saisie, si 
" mieux n'aime le saisissant se charger de 
" toutes les obligations du bail, tant pour le 
" passe que pour Tavenir, et d'en donner 
** caution...." La raison en est,— comme 
le dit Pigeau, proc. du chatelet, vol. 1, p. 618 
— que " le proprietaire ou principal locataire 
** a interet, s'il lui est dt des loyers, que Ton 
** ne saisisse pas les effets de son locataire, 
" lorsqu'ils ne sont pas considerables, parce- 
" que la saisie et les frais qu'eUe occasionnerait 
" pourrait en consumer le prix; oette saisie, 
" d'ailleurs, depossedant le debiteur, il ne 
*^ peut vendre ses meubles & Tamiable pour 



180 



THE LEGAL NEWS. 



" payer lee loyers sans fraiB. ni les donner en 
" palement, faculty dans lesquelles il est 
*' important qu'il soit maintenapourrint6rdt 
" du propri^taire qui pent, par 1&, fitre pay6 
''plus pzomptement et sang qu'il lui en 
** codte." Et Pothier, proc. civile, ed. 1809, 
p. 188, dit: ''Lorsque le second saisissant 
" est le mattre d'h^tel on de m^tairie, qui 
^'saisit les effets exploitant son h6tel ou 
" m^tairie, pour les fermes et loyers qui lui 
" sont dta, cette saisie doit pr^valoir ft une 
** pr6c6dente qui aurait ^t6 faite par un 
" cr^ancier, et la saisie de cet autre cr^ncier 
" doit dtre convertie en opposition H cello du 
" seigneur d'h6tel ou de m6tairie." Cela 
semble tout juste et Equitable. Mais la loi 
a ^t6 chang6e d'abord par la sec. 96 de 12 
Vict. ch. 38, laquelle section 96 est reproduite 
a la sec. 146 du ch. 83 a R. B. C. qui se lit 
ainsi: ''Chaque fois que des meubles et 
" effets sont saisis en vertu d'un bref ^man6 
" d'une cour quelconque dans le Bas Canada, 
" et que le locateur reclame un privilege ou 
" droit de gage pour son loyer, le dit locateur 
** ne pourra emp^cber la vente des dits 
" meubles et effets par une opposition, mais 
" il pourra mettre ou d^x>o(^^ ^^^ opposition 
" afin de conserver entre les mains du sh^rif 
*• ou de I'huissier qui aura saisi les meubles 
" et effets, soit avant, soit apr6s la vente ; et 
"si Popposition est ainsi d6poB^ avant la 
" vente, le sh^rif ou Thuissier n'en procMera 
'' pas moins ^ la vente des dits meubles et 
" effets par lui saisis et il en fera son rapport, 
" et sur ce rapport le locateur conservera son 
" privil^e ou droit de gage sur les deniers 
"provenant de la vente detels meubles et 
" effets, et sera colloquy en consequence." 
Et I'art 682 du code de proc. a maintenu ce 
changement dans les termes suivants : **Le 
** locateur ne pent cependant s'opposer A la 
** saisie et vente des meubles affect^s k son 
" gage, et il ne pent exercer son privilege que 
" sur le produit de la vente." La loi actuelle 
est done contraire & la premiere pretention 
de Popposant. 

Beste le deuxidme point. Uopposant est 
le premier saisissant! H invoque la vieille 
maxime : saisie sur saisie ne vaut, Et Pothier, 
proc., p. 188, appliquant cette r^gle, dit: 
** Ainsi tm cr^ancier ne pent saisir les effets qui 
" se trouvent d^ji saisis par un autre cr^an- 



*^ cier, et, s'il le fait, la saisie de oe seoood 
" saisissant ne doit point valoir oomme 
" saisie, mais se doit convertir en oppositioii 
'' & la premiere saisie." Pigeau, proc. do 
chatclet, p. 618, vol. 1, dit: "s'il y auue 
" saisie dej& faite, le gardien ou le premier 

" saisissant pent s'opposer & la seoonde 

'' Lorsque la premiere est une saisi&'exicatUm, 
*' et comprend tous les meubles, elle a la pr6- 
" f6rence parceque leplus diligent mhite tau- 
" jovTS d'itre favorisL La seoonde est cqd- 

" vertie en opposition & la premie " 

Cest encore & pen prds notre loi. £n efiet, 
si Part. 577 permet une seconde saisie, il &at 
que le second saisissant nomme le meme 
gardien, si le d^biteur a 6te d^possMe, et 
Part 578 ajoute : *^ Le premier saisissant 91a 
" ne fait pas diligence ne pent empdcber la, 
" vente & la poursuite du second saisissant," 
— ce qui veut dire qae le premier saisissant 
qui fait diligence pent en^cher la ffente d la 
poursuite du second saisissant Mais remsu^ 
quons que cet art 578 se trouve dans la 
partie du code de proc. traitant des «nn«9- 
exicuHons, et que Pigeau a le soin de dire : 
" Lorsque la premiere saisie est one saitie- 
** exicution. ..." La saisie-gagerie n'est pas 
une saisie-execution, oe n'est qu'une saisie 
conservatoire qui a besoin d'etre valid^ 
avant que le locateur puisse obtenir de pro- 
c^der & la vente. La saisie-gi^rie se trouve 
au titre du code de proc qui oonoeme let 
mesures provisionnelles qui accompagnent rat- 
signation. L'art 611 du code de procedure 
en France dit: "L'huissier qui, se prdsen- 
" tant pour saisir, trouverait une saisie diji 
" faite et un gardien etabli, ne pourra saisir 
" de nouveau; n^is il pourra proc6d^r au 
*' r^colement des meubles et effets sur le 
** proc^i-verbal que le gardien sera tenu de 
" lui repr^senter : il saisira les e^ts omis et 
" fera sommation au premier saisissant de 
" vendre le tout dans la huitaine ; le proo^ 
" verbal de r^colement vaudra opposition 
''sur les deniers de la vente." Or, sous 
Pempire de cet art 611, Boitau, Colmet- 
Daage et Glasson, dans leurs Lemons de 
procedure civile, vol. 2, p. 294, disent: "Si 
^* Phuissier qui se pr^ente pour faire une 
" saisk-exicution trouve, il est vrai, une saisie 
" d6ji faite et un gardien ^tabli, mais que 
'' cette premiere saisie ne soit qu'une saisie 
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" de pr^uiion {tame-gafferie, saisie foraine, 
" saisie-conservatoire), I'huissier pourra 
''passer outre & la iaine-^xicuUon. L'art. 
" 611 est ici saiis application : la saisie de 
"pr^atioii, qui ne peut etre imm^iate- 
" ment suivie de vente, ne met point obstacle 
" k une saisle-ex^cution qui m^ne directe- 
'' ment 4 la vente/' Vide aussi 4 Carr^ & 
Cbauveau, p. 764, Q, 2078 bis. Rien de plus 
correct que oela. L'opposant n'a done pas 
droit, pour les raisons qu'il alldgue, d'obtenir 
que la saisie des demandeurs en cette cause 
soit suspendue. H yiendra par opposition 
snr le prix, pour ^tre pay^ par privilege, si 
les frais de vente n'absorbent pas tout 

Opposition renvoy^e. 

PauHot dc Pouliot, pour Fopposant. 

L. B. Dionne, pour les demandeurs. 



COURT OF REVIEW. 

Quebec, March 31, 1887. 
Coram Casault, Caron, Andrews, JJ. 
Tremslay v. Lbs Cxtr^ bt Marguillibbs de 

L'CEDTBfi BT FaBRIQUB DB LA PaROISSE 

DB St. lRi:N]^E et al 

Pew in Catholic Church — Droit de Retrait — 
Rights of Children — Inscription in Review, 

Held : — ^1, 2 & 3 (affirming the decision of 
Cdcon, J., 10 Leg. News, 82). 

4. That one of two defendants who pleaded tO" 

gether in the Court below, and were con- 
demned to give the plaintiff possession of a 
pew in a church, may inscribe alone in 
Review, 

5. An action by aparoissien against a Fabrique, 

daiming possession of a pew, is not a real 
action, thu right of property being in the 
Fabrique, 

Casault, J. Feu Francois Tremblay, p^re 
du demandeur, poss^ait ^ sa mort, en 1885, 
dt)ux bancs dans T^lise paroissiale de St 
Ir^n^ I'un depuis pr^s de trente ans et 
Tautre depuis environ vingt Le premier 
6tait le No. 9 de la troisi^me rang^e du c6t^ 
de r^vangile, et le second le Na 1 de la troi- 
siemo rang^ dans le jub^. II n'avait pas 
d'autre titre ^crit & oes bancs que son ins- 
cription sur les legistres de la£a.brique comme 
conceBsionnaire de chacun d'eux, inscription 



qui consistait, pour tons les conoessionnaires 
de bancs, dans la mention de la rang^e et du 
num^ro du banc, du nom du oonoessionnaiie 
et du prix de la location, sans m^me la date 
de cette demidre. H n'a jamais ^t^ accord^ 
d'autres titres pour les bancs dans cette pa- 
roisse. 

Aprfis la mort de Frangois Tremblay, ces 
deux bancs furent, le 31 d^ 1885, vendus & 
Tench^re, et adjuges, le premier & un nomm6 
Gauthier, le second au d^fendeur, Alexis 
Girard. Le fils atnS de Francois Tremblay 
d^lara, immMiatement, qu'il prenait, au 
prix de Tadjudication, le premier des dits 
deux bancs, savoir le "No. 9 de la troisi^me 
rang^e du c6te de T^vangile dans la nef, et le 
demandeur fit une semblable declaration 
pour le second banc, ou mieux celui qu'avait 
toujours poss6d6 feu Frangois Tremblay dans 
le jub6 et qui, au lieu d'etre le premier de la 
sixidme rans^, ^tait de fait le Na 1 de la 
troisidme rang^e. Cette difi(§rence dans la 
description du banc telle qu'entr^e dans les 
registres et telle que Tavait toujours poss^d^ 
feu Francois Tremblay n'est pas expliqu^ ; 
mais Tremblay n'avait jamais poss^^ d'autre 
banc dans le jub^, depuis la construction de 
celui-ci, et Tacquisition qu*il avait faite d'un 
banc 14; et c*est son banc, rendu vacant par 
sa mort, qui 6tait mis aux ench^res. 

Le cur6 et les marguilliers avaient alors 
des doutes si plus d'un banc pouvait 6tre 
ainsi retrait par les enfants du concession- 
naire originaire. lis n'h^itdrent, non plus 
que son adjudicataire, k donner le banc de la 
nef au fils atne de Francois Tremblay, mais 
refiisdrent d'accepter et de Tadjudicataire et 
du demandeur les $5 prix du banc du jub6. 
Quelques jours plus tard, n^anmoins, dans la 
visite faite par le cur^ et les trois marguil- 
liers, ceux-ci dirent au demandeur que le 
banc du jub6 ^tait 4 lui et qu'il pouvait en 
prendre possession; et, le meme jour, en 
avertirent le d^fendeur Girard. Mais celui-ci 
d^lara qu*il garderait le banc : et, le diman- 
cbe suivant, il en prit possession avec deux 
autres personnes et refusa, en ne bougeant 
pas, quoique requis, d'y laisser entrer le de- 
mandeur. 

Ce dernier a pris Taction en cette cause et 
contre Girard et centre la fabrique. qui se 
sont joints pour la defense ; mais la fabrique, 
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apr^s le jugement en premiere instance en 
faveur du demandeur, n'a pas voula peisister 
dans la contestation des droits du deman- 
deur, et a laiss^ Girard inscrire seul en revi- 
sion. 

Le demandeur a demand^, par motion, le 
rejetde cette inscription, pr^tendant qu'un 
seul des deux d^fendeurs poursuivis ne pou- 
vait pas inscrire en revision quand la fabri- 
que, qui Tavait joint dans une defense com- 
mune en premiere instance, acquiescait au 
jugement, et aussi que le dep6t de $20 fait 
par le d^fendeur n'^tait pas suffisant,et qu'il 
eutdti 6tre de $40 parceque Paction, dit-il, 
est d'une nature r^lle. 

L'action n'est pas r6elle ; car les bancs d*^- 
glise ne peuvent pas 6tre la propriety d'autre 
que la fabrique ; ils ne sont pas susceptible 
d'une possession animo dominij et ne peuvent 
etre accord^s, ou vendus, qu'& titre de loca- 
tion. Ce n'eat pas la propriety mSme du 
banc que reclame le demandeur, il n'y a au- 
cun droit ; c'est la possession de la chose & 
laquelle la location lui donne droit. Son ac- 
tion n'est pas plus r^Ile que ne leseraitcelle 
du locataire d'une maison, contre le propri6- 
taire et une personne qui I'occupe, pour faire 
reconnattre son bail et se faire mettre en 
possession. 25 Laurent, Nos. 9 et 10. Le 
retrait lignager autoris6 par Particle 129 de 
la Coutume de Paris, ne pouvait etre exerc^ 
que pour des immeubles,neanmoins Ferri^re, 
Petite Coutume, vol. 1, p. 290, enseigne que 
Taction en retrait est mixte, plus personnelle 
que r^lle, et que, pour cette raison, Tassigna- 
tion en retrait devait etre donn^ par devant 
le juge du domicile de I'acqu^reur. 

Le d^fendeur Girard pouvait seul soutenir 
le bail qu'il pretend avoir obtenu de la fabri- 
que, mdme si celle-ci ne reconnaissait pas 
ses droits. II eut pu d^endre seul h Taction, 
et, par \k m^me, pent seul demander la revi- 
sion du jugement La motion du deman- 
deur doit 6tre rejetde avec d6pens. 

Au m^rite, le d^fendeur propose deux 
moyens contre le jugement : le premier que 
la location des bancs doit se faire par 6crit, 
et que le demandeur, n'en repr^sentant pas 
un de la concession du banc & son p^re, ne 
justifie pas d'un titre en faveur de celui-ci ; 
le second, qu'un paroissien ne pent obtenir 
la concession que d'un seul banc dans T^glise 



paroissiale, que celle d'un second est nulleei 
ne permet pas, aux enfants de celui qui I'a 
poBS^de sans droits et contrairement i h hi 
d'etre pref^r^s & Tadjudicataire, lorsqne le 
banc est vendu. 

n est, comme je Tai d^ji dit, prouv^ que, 
dans la paroisse de St Irgn^e, on ne donee 
pas d'autre titre ^crit aux conoessionniuivs 
des bancs que leur inscription comme tel nit 
les registres de la fabrlqua Get ^crit est an 
titre suffisant Ce tribunal Pa d^cid^, eo 
d^cembre 1884, dans la caose de Champa'iv 
V. Ooukt (10 Q. L. R. 379). Quant k rerreor 
dans la designation du banc, elle n'a f<a^ 
d'importance. II est clairement etabli t^ae 
le banc qui fait le sujet du proc^ est celj: 
dont le p^re du demandeur a M mis en r*>a- 
sesflion, et dont il a toujonrs joui eft vertu Jf 
ce titre. Une erreur de designation da bsnc 
dans le titre, qui ne lui a pas ete conamimi- 
que et qu'il n'a pas pu faire corriger, ne pen: 
pas priver Tacquereur de ses droits au ban- 
qu'il a acquis et possede pendant 20 aii> 
Cette longue possession ne permet pas ri^ 
doute sur Tidentite du banc, qui,dureste. t.'a 
ete vendu que parce que la mort de son 1 ••a- 
taire, le p^re du demandeur, Ta rendu vac:ui- 

L'objection que le p^re du demandeur na- 
vait droit qu'i un banc dans Teglise aun': 
pu lui etre opposee, lorsqu'il a acquis le .mt 
cond banc. Les paroissiens eussent alon [ ■ 
s'en plaindre et empecher la fabrique de v\ii- 
sentir cette seconde concession. La rkr 
que les paroissiens ne peuvent posseder «^u. 
chacun un banc dans I'eglise n'e^t pas telle* 
ment absolue qu'elle fasse nullela concez^^i <•• 
d'un second banc au m^me individu. LVut* 
elle ete en France, elle n'aurait pas cet eCci 
ici, od une coutume contraire a toujoure ex- 
iste et se justifie par la neoessite, dans ui. 
pays nouveau, de construire des eglises (>.'^- 
tenant plus de bancs que n'exigent les >- 
soins presents de la population et celle tlV.: 
retirer de suite un revenu. La fabriiiu-: 
m6me en France, pent en conceder plus »i'i'n 
& la memo personne quand aucon autre ov.-> 
ceesionnaire ne se presente. Elle a le «Ir ' 
de s'y refuser et les paroissiens meme \* ■ 
vent I'y forcer. Ce n'est U qu'ime null*- 
relative qui n'a rien d'absolu. Dans Vtz'^^' 
de St Irenee, il est prouv6 que, aprlsU c'^iJ? 
traction d'un jube, il y a une vingtaine d ic- 
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n^s, plnsieors personnes, qui po686daient 
des bancs dans la nef, en ont acquis un se- 
cond \^ et qu'il y a encore, pr^sentement, 
douze k quinze personnes quipossMent deux 
bancs dans T^glise. La declaration du 9 
jain 1^23, sp^ciale pour le Canada (1 Edits 
et Ordonnances, p. 480), autorise cette cou- 
tnme existante dans le pays, en faisant la 
rt)gle qu'elle cr^ applicable aux bancs au 
phiriel, conc^^ aux p^re et m^re au singu- 
lier. Et, lorsque la fabrique a consenti la 
conceesion d'un second banc & celui qui en 
avait d^j^ un, que les pai^pssiens y ont donn^ 
un consentement tacite, et que le concession- 
naire a poss^d^ deux bancs, de Tagr^mentde 
tons, pendant les vingt ans qui ont pr^c^^ 
sa mort, que personne n*a, jusque U, contests 
ses droits aux deux bancs, peut-on, lorsqu'ils 
Hont mis aux ench^res, apr^ la mort du con- 
cessionnaire, objecter aux enfiants, qui sont 
plnsieurs et r^clament la pr^figrence 4 la- 
quelle leur donne droit le r^lement, d^ji 
cite, du 9 juin 1723, qui oblige de les pr^l^rer 
aa dernier encherisseur des bancs de leur 
f^ere, leur opposer une objection qui n'a 
jamais ete faite au p^re ? Peut-on leur dire 
que leur p^re n'^tait pas concessionnaire des 
deux bancs quand il P^tait de fait 7 £t de 
quel droit leur en assignera-t-on un plut6t 
que I'antre, comme celui pour lequel ils doi- 
vent etre pref^r^s? Si le concessionnaire 
dt^o^de n'avait laiss^ qu'un enfant, on pour^ 
rait lui objecter qull n'a droit qu'A un banc 
ct le forcer jL opter pour Tun des deux que 
poss^dait son p^re. Mais, s'il a laiss^ plu- 
sieurs enfants, Tobjection ne vaut plus, sur- 
tont quand deux sont, comme dans le cas 
present, des r^sidants dans la paroisse oil ils 
Ix^sMent des propriet^s immobili^res et 
n'ont pas d'autre banc dans I'^glise. 

M. le juge Cimon a, dans ses notes qui ont 
ete publi^eB dans le Legal News, vol. 10, p. 
82, donne une r^ponse complete & ces deux 
objections sur lesquelles il n*est pas neces- 
saire dUnsister. 

On trouve, au deuxiSme volume de la Re- 
vue de Legislation, p. 276, la mention d'une 
cause oil il aurait ete decide par la Cour du 
Banc de la Reine, iL Quebec, en 1819, que le 
Ills atne du concessionnaire d'un banc y avait 
<lroit, apres le convol en secondes noces de la 
veuve de son p^re {Borne v. Wilson), Cette 



attribution du banc au fils atne est contraire 
k la declaration susmentionneequidit *' qu*& 
regard des ^enfants dont les p^re et mere 
seront deoedes, les bancs concedes 4 leurs dits 
p^re et mdre seront cries en la maniere ordi- 
naire et adjuges au plus offrant et dernier 
encberisseur, sur lequel ils auront cependant 
la preference en payant les sommes portees 
par la derniere enchere, et que lorsqu'il n'y 
aura ni veuve ni enfants de ceux & qui les 
dits bancs auront ete concedes, ils soient 
cries et publies comme vacants, en lA ma- 
niere ordinaire, et adjuges au plus offrant et 
dernier encberisseur." 

Ce reglement ou mieux cette loi. car les 
reglements faits par le roi, & cette epoque de 
la monarchic fran^aise, etaient des lois qui 
obligeaient tout autant que les Edits ou les 
Ordonnances, ne distingue pas entre les en- 
fants : elle les comprend tons quelque soient 
leur dge et leur sexe. lis peuvent se reunir 
et redamer ensemble la preference sur I'en- 
cherisseur, qui leur est attribuee, et qui leur 
permet de reprendre, au prix de la dernidre 
enchere, le banc concede k leur p^re. Mais, 
aussi, cette preference n'est que celle de se 
substituer au dernier encberisseur, en reda- 
mant le banc de suite et avant que Tenche- 
risseur ait obtenu son titre. Elle est un re- 
trait qui est permis, mais pour lequel il n'est 
accorde aucun deiai et qui doit, par 14 mSme, 
s'exercer au moment m^me de Tad judica- 
tion, qui, sur leur declaration qu'ils la pren- 
nent, doit leur etre faite & eux-memes. 11 y 
a preference dans Toctroi du titre, mais il 
fiaut que le banc soit reclame par les preferes 
avant qu'il soit, par Voctroi du titre, devenu 
la propriete de Tacheteur. 

Dans le retrait que la loi permettait & tous 
les lignagers, sans distinction d'dge, de sexe 
ou meme de degres, c'etait, quoique il put 
retre dans Tan et jour, celui qui Texer^ait le 
premier qui etait prefere. Egalement la pre- 
ference accordee aux enfants appartient k 
ceux qui I'exercent les premiers, sMls ne la 
ledament pas tous concurremment, ou en- 
semble : et si un seul Tinvoque elle n'appar- 
tient qu'& lui. Le frere atne du demandeur 
a, seul pour lui-meme, demande cette prefe- 
rence pour le banc No. 9 dans la nef qui a 
ete vendu le premier. II avait ainsi seul 
droit & la concession du banc, non pas & titre 
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d'aln6, mais parcequ'il 6tait seul & r^clamer 
la pr^i§r8nce que la loi accordait & lui et & 
668 fr^res et sceun ; et, lorsqae le No- 1 de la 
troisiSme raiig6e> dans le jub6, a 6t6 adljag^, 
le dexnandeur, aosai seal des enfants de 
Fran9oi8 Tremblay, a demand^ sa substita- 
tion au dernier ench^risseur. U devait aussi 
seul, pour la zn^me raison, 3tre pr6f6r^« D'oCl 
il suit qu'il a pu, seul de tous ses fr^res et 
soeurs, les actes au dossier indiquent qu'ils 
sont plusieurs, poursuivre en justice pour ob- 
tenir le banc qu'on lui conteste. 

Mais, mdme en supposant que Taction qu'il 
a prise fut hdr^ditaire, les auteurs ensei- 
gnent, presque k runanimit^, que chaque 
h^ritier pent, pendant Tindivision, revendi- 
quer la totalit6 de rh^r6dit6| bien qu'il ait 
des co-h^ritierS) et que le tiers, centre lequel 
il agit, ne pent pas se pr^valoir de oe que le 
demandeur n'est pas seul h^ritier. 

Vindication des autorit^ & oe sujet, se 
trouve dans le rapport de la cause de Bell v. 
Savard, 11 Q. L. R. 318, oii j*ai d6cid6 cette 
question qui y ^tait soulev^e. Cette r^Ie de 
droit autorisait le demandeur & poursuivre 
seul la revendication du banc en question. 

Je crois que le jugement doit dtre confirm^. 
Judgment confirmed. 

J. S. Perrault for the plaintiff. 

Chs, Angers for the defendant 



INSOLVENT NOTICES, ETC 
Quebec Official GazeUe, May 2S. 
Jttdicial Ab<mdonment9' 
David Riouz, trader, Trois Pb^toles, May 23. 

Curators appointed. 
Relu 0. Braiseur, St. Polycarpo. — Kent & Tur- 
cotte^ Montreal, curator. May 20. 

Be Georgiana Desmeulea (C. Turcotte «& Co.)— Kent 
& Turcotte, Montreal, curator. May 26. 

lie Solomon Goldstone, pawnbroker, an absentee.*— 
Kent & Turcotte, Montreal, curator, May 26. 

Ke Louis Lambert.— L H Miucau, Three RiTers, 
curator, April 18. 

Be Hubert Pronovost, trader, St. Felicien.— H. A. 
Bcdard, Quebec, curator. May 16. 
Dividench- 
Re Adam Darling.— First and final dividend, pay- 
able June 16, P. S' Ross, Montreal, curator. 

Be Lab6e & Co.— First and final dividend, payable 
June 6, G, Picb6, Montreal, curator. 

Be J. A. Rolland & Co.— Dividend, C. R. Black, 
Montreal, curator. 

Temu of Court altered, 
Superior Court, diatriot of Iberville. Every judicial 
day to be a term day. 



Oirooit Court, eo. of VsadreniL Tenu to beh«ld 
from 10th to 14th of Bfiarob, Jane, Septeaibsr asd 
December. 

Separatum aa to pnpertif. 
Ellen Walsh vs. Jamea IawIot, hotel keeper, Urn, 
May 35. 

Minviet vf Notary tnm/rftmd. • 
Minutes of late L. B. D. Oartier, Sorel, transferred 
toW.L. M.D68y,SoreL 



GENERAL NOTES, 

Thb Cakesb ofa Law Rxpostcb.— Ihebenehcnof 
the Middle Temple have done well in ehooong Mr. W. 
F. Finlaeon a bencher of the Inn. Mr. KnlasoD do« 
not condnet trials or ^gne points of law, bat he re- 
ports those who do, and from the lowest motirtf 
honour should be done to the wfat 9acer. This rM<«- 
nition has been earned by a lifetime of industry ud 
self-denial. Mr. Finlason beyan his work in tb« 
Courts as long ago as 1831, and in 1841, when he bsd 
saved enough to pay his fees, he enterwl the Middk 
Temple. In 1844 he took oat a certificate as a tpfciil 
pleader, and had a considerable practioe, with bust 
papils, several of whom are now in distioru^beii 
positions. His nights he spent with his note-book is 
the gallery of the House of Commons. From diawinc 
special demurrers he became in 1851, when be wu 
called to the bar, competent to argue them, and wbea 
the Common Law Procedure Act was pasMd in ISSH. 
he broaght out an edition of it in eonjanetira with 
Mr. Morrist and later an edition by him alone of tb« 
Acts of 1854 and 1860 was published. Mr. Finlvoo' 
legal praotice appears, however, to have deeajed 
under the innovating influence of those times, and he 
applied himself closely to legal literature and repiirt- 
ing. In 1853 he joined the * Common Law and Bqaitj 
Reports,' taking the Common Pleas sin^e-hinded- 
On the demise of these reports in 1855 Mr. Bnlswc 
joined the Law Journal Reporte, and remained witii 
us five years in the Exchequer. Meanwhile, he vu 
engaged with the late Mr. Campbell Foster in bring- 
ing out the four volumes of their Nisi Prias Report, 
and in 1869 he published his edition of Reere?'? 
' History of English Law.' Several other works aod 
editions bear his name. Mr. Finlason is now well 
known as the chief representative of the Timm in th« 
Law Courts, and may well be considered the davt^ of 
reporters. Law Journal, (London). 

Esprit di corps in thb Polick Fobc?i.— ConstaW' 
Warren, lately of the Cardiff police foroe, deserrec 
the thanks of the world for the neatness and force 
with which he expressed the constant atUtnde of the 
police constable in the witness-box. Warren admitted 
that he had perjured himself to screen a brother ooo- 
stable, thereby fastening a charge of assault upon u 
innocent man,, and he explained that there wa5U 
i'*prit de corpt in the force Dy which every man w 
bound to perjure himself in the interests of hii feliov 
on pain or being odious to the whole hoAf- ^* ^"' 
that this is only too true elsewhere, and it is enconri^- 
ed by an indolent habit of magistrates to treat thf 

Solioeman's evidence as a trump oard, and when it* 
oubt, to believe it. No one who has had mneh tc- 
quaintance with the inside of criminal Oourt« b'.r 
knows that the evidence of a constable, when the con- 
duct of another constable is conceroed* must be viewM 
with the greatest suspicion.— iib. 
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The OazetU du Palais (Paris) mentions the 
following interesting question relative to the 
administration of the sermerUjudidairef which 
arose before the Tribunal civil d'Agen : ''Deux 
religieuses carm^lites de la ville se virent in- 
tanter un proc^ par M. B. . ., n^ociant, au 
Bujet d'une bande de terrain dont lesdeux 
parties se contestaient la propri^t^ II ne 
s'agiflsait, pour que ces dames eussent gain 
de cause, que d'affirmer par serment leur 
droit de possession ; or, d'apr^ les prescrip- 
tions du Code de proo^uie civile, ce serment 
devait 6tre pr^t6 en audience publique, ^ la 
barre du Tribunal. Mais les deux carmdlites, 
invoquant la rigoureuse claustration impos^e 
k leur Ordre, demandaient 4 prater le ser- 
ment H Pint^eur m§me du couvent. Leur 
avocat, M. de Grousson, exposa que la juris- 
prudence frangaise n'avait jamais eu I'occa- 
sion de se prononoer sur ce point, mais que 
les quakers, & qui leurs croyances interdisent 
toute espdoe de serment, ont souvent obtenu 
raison des Gours anglaises et am^icaines. 
Le Tribunal civil ne tint aucun compte de 
cette assimilation, et son jugement, confirm^ 
par arr^t de la Cour d'appel, condamna les 
rehgienses & prater le serment exig6 par le 
Ckxle. Grand embarras pour les carm^Utes 
qui, apr^ de longues hesitations, obtinrent 
des dispenses en cour de Rome et purent 
ainsi ob^r H la loi, sans enfreindre les r^les 
de leur congregation.'' 



In the present issue will be found an ar- 
ticle upon the revision of the statutes, con- 
tributed by Mr. G. W. Wicksteed, who, we 
think, is the senior Q. C. of this Province. 
Mr. Wicksteed was himself on the first revi- 
sion, for Lower Canada only, with Mr. Bu- 
chanan and the Hon. H. Henry, — Mr. (now 
Justice) Johnson being the secretary of the 
CommiBsion. Mr. Wicksteed was also a 
member of the second Commission, for the 
Province of Canada, with five con&dres from 
Lower Canada and six from Upper Canada. 



It may be observed that in a third volume of 
the present Revision (still in the hands of the 
printer), it is intended to insert the articles of 
our Civil Code which relate to matters sub- 
ject to the exclusive jurisdiction of Canada, 
together with certain Acts of Quebec and 
other Provinces, which for various reasons 
the Commissioners did not think proper to 
include in volumes I and U. 



On the 6th of May, in the English House 
of Commons, the Attorney Greneral made a 
statement on a question which has frequent- 
ly arisen in the course of investigations by 
coroners. He said : " It has been a subject 
of controversy whether a coroner's inquest 
ought necessarily to be a public proceeding, 
but the weight of authority seems to be 
decidedly in favour of the view that a coro- 
ner has an absolute discretion to exclude 
whom he wilL There is no statute regulating 
the practice on coroners' inquests as far as 
regards the presence of reporters." 



The vacancy in the Superior Court referred 
to last week, and which has existed since 
January 2, is to be filled by the appointment 
of Mr. C. p. Davidson, Q.C., who, for some 
years, with Mr. Ouimet, Q.C., has conducted 
the Crown business in Montreal. Mr. 
Davidson's reputation as a sound and pains- 
taking lawyer is well established, and he is 
young enough to look forward to a long 
career on the bench. We fail to see any sa- 
tisfiactory reason why the appointment should 
not have been made five months ago. 



SUPERIOR COVRT—MONTREAL* 

Actum de $100 d $200— -Barcgption d laf(yrme— 

Dtpdtr-DHai d^asngnation, 

Jugiy 1. Que dans les causes de la Cour Su- 
p^rieure, depuis $100 & $200, le dep6t qui doit 
accompagner une exception & la forme est de 
$4 seulement. 

2. Que dans une action & la Cour Sup^ 
rieure de $100 & $200, le d^ai d'assignation 
est de dix jours, sinon Taction pent ^tre ren- 
voySe sur exception k la forme, sauf & se 
pourvoir. — Brvchisi v. DeniBf Mathieu, J., 20 
avril 1887. 

*To appear in Montreal Law Reporta, 3 S. C. 
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Jwidictum---Ordre par kttre cPexpSdier des mar- 
chandixs^Cause d^ action. 
Jugi, Que dans le cm oil un commer^&nt 
exp^die des marchandises snr nne commande 
contenant nn ordre formel, le contrat estpar- 
fait par rex^cntion qu'en fait le commer- 
Qant 4 qui la commande est adress^e sans 
autre d^laration de sa part, et la cause d'ac- 
tion origine alois k Tendroit oil le contrat a 
^t6 ex^ut^ — Oration y. Brennanf Mathieu, 
J., 30 avril 1887. 



tiff, for such damages, $225, interest and 

costs of both courts." 
Laurier 6c Lavergne, for plaintiffl 
Oripeau & C6ti, for defendant, 
(j. o'f.) 



COURT OF REVIEW. 

QuinsBc, November 30, 1886. 

Before Gabon, Andrews, and Larue, JJ. 
Fee v. Killbtt. 

Evidence—C, C. 1233. 

Held : — {Beverting the judgment of the Court 
below)^ that a covenant to sell and deliver 
kemtoch-bark is a commercial matter, and 
can he proved by oral testimony, noiunJlhr 
standing Article 1233 of the C C. 

The judgment of the Court is as follows: — 
"Considering that the plaintiff has duly 
and legally proved the material allegations 
of his declaration, and more especially that 
about the 5th November, 1879, the defend- 
ant sold to the plaintiff the quantity of 300 
cords of hemlock bark, for the price of $4.75 
per cord, and covenanted with the plaintiff 
to deliver the same to him during the course 
of the then ensuing winter, at any one of 
the Grand Trunk Railway stations of Acton, 
Danby, or Durham ; and that, in pursuance 
of such covenant, the said defendant did 
deliver, to the said plaintiff, a portion of such 
bark, to-wit 10 cords thereof, but refused to 
deliver the rest of such bark to the plaintiff, 
and sold and delivered the rest of such 
bark to one Goodhue at $5 .50 per cord : and 
that, by the non-delivery of such bark, the 
said plaintiff suffered a damage of at least 
$225 ; 

"Considering, therefore, that there is error 
in the judgment rendered at Arthabaskar 
ville, on the 21st of May, 1886, dismissing 
the plaintiff's action, the said judgment is 
hereby reversed, and the said defendant is 
hereby condemned to pay to the said plain- 



COUR SUP^RIEURE. 

Malbaib (Saguenay), 2 sept. 1884. 

[bn chambre.] 

Coram Routhibb, J. 

McNicHOLL et vir v. Laberge, et Lambgb, in- 
tervenante. 

HoThoraireB d^avocats — Action renvoyie tw ^ 
fense en droit 

Jcofe : — Que dans une action diboutie sur d^fns/ 
en droit, Vhonoraire des procwreur$ cM // 
TnMne que si Paction est soumise c^fr^fprem 
et audition finale au mirite, (Item 10 du 
tarifdeG S.) 

Taxation du M^moire accordant $50.0«t 
d'honoraires au procureur de PintervenAnt^ 
maintenue. 

/. S. Perrault, procureur des demandeuR. 

Charles Angers, procureur de TintervenAiite. 

(CA.) 



COUR DE CIRCUIT. 

Malbaie, 3 sept ISSo- 
Coram Routhikr, J. 
Bouchard v. Charbttb. 
Action— Phre — Injures faites d,fille vdnem. 

JuGfe : — Que le phre pevt, en sonnompef^onnfl 
poursuivre pour in jures faites A » filU mi- 
neure. 

Action de $50.00 bas6e sur ce que ledf 
fendeur avait soufflet6 la fille minenre *h 
demanJeur. All6gu6 special que le demsn- 
deur avait souffert dans sa sensibility, ^ 
sentiments, etc., des dommages au mont&ci 
r^clam^. 

Le d^endeur plaida d^ense en fait, et en 
droit que le demandeur ne pouvait pour- 
suivre personnellement, et qu'il aurait dfi se 
faire nommer tuteur. 

Sur preuve des faits ci-dessus, Taction fot 
maintenue pour $10.00, avec d^pens. 
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Antorit69 cities par le dem&ndear : Da- 
rean, traits des injures, p. 68 et seq. et p. 408 
et seq. ; 15 L. G. B., p. 102. Un p^ peat 
maintenir one actdon en dommages poor 
injures faites 4 son enfant mineure, s'il est 
en cons^uence priy6 de ses services ou 
souffre autrement des dommages. 

Charles Angers^ procureur du demandeur. 

/. S. Perravlt, procureur du d^fendeur. 

(CA.) 



COUR DE CIRCUIT. 
Malbaib (Saqubnay), 4 novembre 1885. 
Coram Routhibb, J. 

La BERG B V. BocGHABD, et Chabbttb, tiers 
saisi, et Bouchard, contestant 
Dommages — SaisissabilUi, 
JcGE l—Q^e les dommages accordis comme rS- 
paration civile dans une action d^injure 
parce que le difendeur aurait sovffleU la 
fiUe minewe du demandeur, sont insaisis- 
fables. 

Saisie renvoy^ avec d^pens. 

/. S, Perraidtf procureur du demandeur 
saisissant 

Charles Angers, procureur du d^fendeur 
contestant 

(G A.) 



THE REVISED STATUTES OF 
CANADA, 

The revision and consolidation of the Sta- 
tutes of Canada having been completed by 
the incorporation therein of the Acts passed 
in the session of 1886, and brought into force 
on, from and after the first day of March, 
1S87, by proclamation of His Excellency the 
Govemop-General, issued on the24tli of Jan- 
uary last, under the Act 49 Vict, ch. 4, as 
'' The Revised Statutes of Canada," and being 
printed and distributed in English, in two 
volumee containing 185 Acts or chapters, in 
2;246 pages, with a table of contents, a general 
index, and an index to chapters appended to 
each volume, some account of the revision 
will be interesting and useful to the readers 
of the Legal News, the revisers having pre- 
fixed no preface or introduction to their 
work. 



The Commission for the revision was issu- 
ed in June, 1883, to the following Commis- 
sioners, viz: — Sir Alexander Campbell, K.C. 
M.C., Minister of Justice ; James Cockbum, 
of Ottawa, Q.C ; Joseph Alphonse Ouimet, of 
Montreal, Barrister; Wallace Graham, of 
Halifax, Q.C. ; George Wheelock Burbidge» 
of Ottawa, Barrister and representative of the 
Minister of Justice; Alexander Ferguson, of 
Ottawa, Barrister, and William Wilson, of 
Ottawa, Assistant Law Clerk to the House of 
Commons of Canada. 

Mr. Cockbum died before, or soon after 
this commission issued, having done some 
preparatory work only ; the other six gentle- 
men made the report of the commission on 
the 31st December, 1884. 

After the formal opening, the commission 
reads as follows :— 

Whereu, it haTing beoome necessary to reside and 
oonflolidate the Statutes of Canada, 

And whereas each of the Provinces of Canada before 
Confederation possessed legislative authority over, and 
passed laws with respect to matters now within the 
exclusive legislative control of the Parliament of 
Canada, 

And whereas, the British North America Act, 1867» 
continued these laws in force until repealed or altered 
by the Parliament of Canada, some of which have 
been so repealed or altered, some remain still the laws 
of the Province in which they were enacted, some are 
local in their nature, not being capable of being ex- 
tended to the whole of our Dominion of Canada, while 
others might properly be extended to the whole or 
other parts of Canada, and it is probable that some 
should be entirely repealed ; 

And whereas, certain schedules of Acts requiring 
examination having been previously prepared, we 
deemed it necessary that further examination, collec- 
tion and classification of the several Statutes of Canada 
should be made, preliminary to the proper revision and 
consolidation thereof, and for the purposes aforesaid 
did cause a commission under the Great Seal of Can- 
ada to issue to the said James Cockbum, bearing date 
the 16th day of November, in the year of our Lord 1881, 
constituting and appointing him to be, from the Istday 
of July then last past, our commissioner to complete 
the said Schedules already prepared, and to examine 
the Statutes passed by the Parliament of Canada since 
the first day of July, in the year of our Lord 1867, and 
to collect therefrom all those enactments which are 
still in force, and to note the enactments of the Old 
Provincial Statutes which have been repealed or alter- 
ed ; also to classify all unrepealed enactments accord- 
ing to subjects, care being taken to distinguish those 
applying to one or more provinces only ; and generally 
to make such examinations, classifications and collec- 
tions of the said Statutes as might be necessary pre- 
liminary to the proper revision and consolidation 
thereof* 
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Andwhereu, We deem it adTisable that theoom- 
misrion, which it was proposed to oonstitate after the 
preparatory work of consolidation as aforesaid had 
been completed, should be constituted without delay. 

Now> therefore, know ye, etc, that reposin* etc., by 
and with the advice of our Privy Council for Canada, 
etc.. We do hereby constitute and appoint you the said 
ituunu qf ComnUttumert) to be our oommissioners to 
tonsolidate and revise the Statutes of Canada. 

To have and to holdi etc., the said office of, etc., 
with all powers, etc., duiing pleasure. And we do 
hereby appoint you, the said the Hon. Sir Alexander 
Campbell, to be chairman, and you, the said William 
Wilson, to be the secretary of this our commission, 
and hereby authorise and require you to report to our 
Privy Council for Canada from time to time as they 
may require, what may have been done by you in the 
premises, and to transmit to them all such tables, 
schedules, annotations, classifications, collections, re- 
visions, and consolidations as may have been prepared. 

In testimony, etc 

Dated 7th June, 1883. 

On the Slst December, 1884, as aforeBaid, 
the CommlBsioners made the following re- 
port:— 

To Hi* Excellencvthe Mott Honourable the Marque$t qf 

Lanfdowne, Oovemor-Oeneral qf Canada, etc. 
BIat it Pleass Todk Exoxllenct;:— 

The Commissioners appointed to consolidate and re- 
vise the Statutes of Canada, have now the honour to 
submit a draft of the work entrusted to them. 

In preparing the several chapters, care has been 
taken to preserve uniformity of language throughout, 
to remove redundancies, and to arrange the provisions 
of the law in the most natural sequence. To effect 
this it has, in very many instances, been necessary to 
divide chapters, and divide and transpose sections. 
The Interpretaion Act provides that the law shall be 
considered as always speaking, and for that reason the 
present tense has been used in the consolidation. 

Among the Statutes of the several Provinces, passed 
previous to Confederation, there are certain Acts in 
respect to which doubts have arisen as to the author- 
ity with which the legislative power rests. There are 
also Acts, both among the Statutes above relerred to 
and the Statutes of Canada, which it has not been 
considered advisable to consolidate, although their re- 
peal is not recommended. These include Acts author- 
izing the raising of loans by Government, Acts of in- 
demnity. Acts relating to specific localities less than a 
whole Province, and Acts of a temporary character. 
These Acts have been collected in a separate sche- 
dule. 

Another class of provisions, which make violations 
of Acts within the legislative power of Provincial 
Legislatures indictable offences, and provide for their 
punishment, have also been collected in a separate 
schedule. It is suggested that provision should be 
made that these should be repealed in each Instance, 
from the time when the punishment of the offience, by 
fine or imprisonment, is provided for by the proper 
Provincial Legislature. 

A table is appended to each chapter, showing what 
Acta are proposed to be consolidated therein, thepor* 



tion consolidated, the portion which it is piopoaed to 
repeal, the portion to be consolidated elsewfaen, and 
a note of the Act with which such latter portion is to 
be incorporated, and to each seetioo is attached a 
reference, showing the corresponding Act and eectififfl 
of the Statutes now in force. 

When material changes have been found imwiiy, 
a note in smaller type haJi been inserted, showing the 
nature of the change, or the new matter is printed ia 
italics. 

Ottawa, 3Ut December, 1884. 

This report, with the draft of the work 
therein mentioned, was laid by order of His 
Excellency the Governor-Genera], be&ne 
both Houses of the Parliament of Canada, 
and by them referred to a Joint Committed 
of the Senate and House of Commons, of 
which the Minister of Justice was chaizman, 
and examined and reported by the said Comr 
mittee with certain amendments. 

These amendments were attended to by 
the Commissioners in their final Report made 
in the following year. They will be foond 
in the Minutes of Proceedings of the Senate 
of Monday, 6th July, 1885, with the repeat 
of the Committee. They relate mainly to 
changes made, not in the substance, but in 
the expression of the law, to render it clearer 
and to better ensure the accomplishment of 
its intent They extend to the Schedule A 
annexed, providing for the repeal of certain 
Provincial enactments ; and their most ai^ik- 
ing effect is to reject the suggested repeal of 
enactments respecting the observance of the 
Lord's Day. The report of the Committee 
contains the following passages: ** rhe Com- 
mittee have carefully examined the ocHisoli- 
dation and revision submitted to them.'* 
** Without retracing the whole labour of the 
Commissioners in preiMiring the draft of the 
proposed consoHdation and revision, it was 
impossible for the Committee to compare 
with the original each of the sections reioe- 
sented to be transcripts of sections now in 
force, to verify absolutely the completeness 
of the consolidation, or to ascertain beyond 
doubt that no statutory provisions have been 
omitted or repealed provisions included. The 
time at the disposal of the Committee did not 
allow more than a general examination and 
the application of tests to ascertain the char> 
acter of the work in these respects. In the 
opinion of the Committee it has been well 
and carefully dona** 
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" The chapters of the draft were apportion- 
ed among sub-committees, who made a care- 
ful examination, comparison and verification 
of all those sections of existing Statutes, 
which are noted in the draft as having un- 
dergone any changes in arrangement or lan- 
guage, as having been repealed, or in regard 
to which any change is suggested by the 
CommissioBers.'' 

"The general arrangement and execution 
of the proposed consolidation and revision 
are, in the opinion of the Committee, con- 
venient and satisfactory." 

The Commissioners having thus performed 
the work entrusted to them, Messrs. Wilson 
and Ferguson, who had been members there- 
of, with Mr. A. Power, of the Department of 
Justice, and a barrister of the Province of 
Kova Scotia ; and Mr. J. G. Aylwin Creighton, 
a barrister of the Province of Quebec, the 
Law Clerk of the Senate, were instructed by 
the Government, after the close of the Ses- 
sion of 1885, to incorporate the Public Gen- 
eral Acts of that Session with the reported 
work of the Commission, to superintend its 
translation into French, and generally to 
prepare it for publication. 

The French version was prepared by Mr. 
CoursoUes, chief French translator to the 
House of Commons, or under his immediate 
supervision. 

It was found, however, that it would not 
be possible to have the work ready for pub- 
lication before the commencement of the then 
next session : and on the 31st December, 1885, 
the gentlemen last named made the follow- 
ing report : — 

7b the Hommrable the Minitter ofjuetice pf Canada ;~ 
Sui»— Pareuant to the hutruetions wMoh we receiTod 
from you, we hare iBooxpoiated with the draft sub- 
mitted by the Commisnonen appointed to oonsolidate 
and revise the Statutes of Canada, such of the Acts 
passed dnzing the last session of Parliament as appear- 
ed to be proper subjects for consolidation therewith, 
and abo the amendments suggested in the report of 
the Joint Committee of the Senate and House of Com- 
mons appointed last session to consider that draft. In 
the execution of this work we hare adhered closely to 
the system and rules adopted by the Commissioners in 
the performance of the duties assigned to them. 

We have also carefully revised, and made the addi- 
tions to the Schedules to the report, rendered necessary 
by the legislation of last session, and we have com- 
pleted the ehrosological and analytical table, showing 
in what manner each Act of Ouiada, and of each of 



the Provinces, which relate to matters within the con- 
trol of Parliament, have been dealt with by the Com- 
missioners and by ourselves. 

We have also in course of preparation for publica- 
tion, according to your instractions, a collection of all 
the statute law of a public general nature, relating to 
subjects within the legislative authority of the Parlia- 
ment of Canada, now in force, but which in the opinion 
of the Commissioners could be more conveniently dealt 
with in this way than by consolidation. 

Ottawa, 81st December, 1885. 

This report was accompanied by a draft of 
the work in its then state, which was laid 
before Parliament, submitted to a Joint Com- 
mittee of both Houses, and reported with 
amendments, and being approved by Parlia- 
ment as so amended, the Act now 49 Vict c. 
4, was passed, authorizing the Governor^ 
General to cause such Public General Acts 
of the Session as he should deem proper to 
be incorporated with it, and to bring it into 
force on and after such time as he should 
appoint. 

The work as now published consists of one 
hundred and eighty-five Acts, each forming 
a chapter, on some subject within the ex- 
clusive jurisdiction of tlie Dominion Parlia- 
ment ; and printed separately with the Royal 
Arms and the imprint of the Queen's Print- 
ers, and from stereotype plates kept by him, 
so that he can furnish copies of any required 
Act or number of Acts, or the Acts relating 
to any subject or class of subjects can be 
taken out of the volumes and bound or 
stitched separately, a great convenience to 
professional men or officers of departments, 
or others, requiring to have the Statute Laws 
on any matter in a handy and portable form. 

In this portion of their work the Commis- 
sioners have followed generally the order 
and lines of the Consolidated Statutes of the 
old Province of Canada, and of Upper and 
Lower Canada, and have indicated at the 
end of each section the sources from which 
it has been taken or derived, thus affording 
easy means of finding the date at which any 
provision became law, a facility not given in 
the Bevised Statutes of the Maritime Pro- 
vinces or British Columbia; and they have 
also here given effect to the provision in 
their commission empowering them to col- 
lect and classify Provincial enactments still 
in force on subjects under the exclusive ju- 
risdiction of Parliament, by inserting such 
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enactments in the chapters on the matters 
to which they respectively relate, distin- 
guishing them clearly as applying only to 
the Provinces by the Legislature whereof 
they were passed. When such Provincial 
enactments contain provisions of like effect 
with those of sections of tlie Revised Sta- 
tutes, they are incorporated with them, and 
referred to as being so ; otherwise, if they are 
intended to apply to the whole Dominion, 
they are made separate sections, and their 
origin indicated ; but if, though they relate 
to the subject of the chapter, they are not so 
to apply, the Province or Provinces to which 
only they are to apply are indicated. Pro- 
vincial enactments thus extended to a Pro- 
vince or Provinces to which they did not 
before apply, will, of course, be so extended 
only from the coming into force of the Re- 
vised Statutes (l8t March, 1887). Many 
such Statutes are repealed, such appeal 
taking effect from the same date. 

Schedule A, hereinafter mentioned, con- 
tains a list of all Acts so repealed, whether 
of the Dominion of Canada or of any of the 
Provinces thereof. The following chapters 
will be found to extend, or to act as extend- 
ing, to the Dominion, or to set forth and 
declare as applicable only to a Province or 
Provinces named, enactments of Provincial 
Legislatures : — 

Chap. 123. Bills of exchange and promis- 
sory notes. 

Chap. 127. Interest 

Chap. 144. Application of criminal law of 
England to Ontario and British Columbia. 

Chap. 147. Riots and unlawful assemblies. 

Chap. 148. Improper use of weapons. 

Chap. 162. Peace at public meetings. 

Chap. 157. Offences against public morals 
and convenience. 

Chap. 159. Lotteries and betting. 

Chap. 161. Offences relating to the law of 
marriage. 

Chap. 163. LibeL 

Chap. 164. Larceny and similar offences. 

Chap. 165. Forgery. 

Chap. 168. Malicious injuries to property, 

Chap. 173. Threats, intimidation, etc. 

Chap. 174. Procedure in criminal cases. 

Chap. 179. Recognizances. 

Chap. 180. Fines and forfeitures. 



Chap. 181. iSinishments. 

Chap. 183. Public and reformatory |»isaD& 

After the chapters, Volume IL contains 
Schedule A :—^ Acts and parts of Acts re- 
pealed, from the date of the coming into 
force of the Revised Statutes of Canada, so 
far as the said Acts and parts of Acts relate 
to matters within the legislative authority 
of the Parliament of Canada." Of the Con- 
solidated Statutes of [the Province of] Can- 
ada, it repeals the whole or parts of 44 Acts; 
of the Consolidated Statutes for Upper Can- 
ada, 39; of the Consolidated Statutes for 
Lower Canada, 31 ; of the Acts of the late 
Province of Canada, 101 ; of the Acts of 
Nova Scotia (revised and since revision), 86: 
of the Statutes of New Brunswick (revi^ 
and since revision), 147 ; of the Revised Sta- 
tutes of British Columbia, including those of 
the former colonies of Vancouver Island and 
British Columbia, 61; of the Statutes of 
Prince Edward Island (revised and since 
revision), 173 (all these being, of course, Sta- 
tutes respecting matters now subject to the 
exclusive control of the Parliament of Can- 
ada, and passed before coming into force of 
the B. N. A. Act. 1867, after which no such 
Provincial Statute could be legally passed) : 
and of public general Statutes of the Pariift- 
ment of Canada, 612 ; making the total nmn- 
her of Statutes so repealed, in whole or in 
part, 1294. 

Schedule B :— " Acts and parts of Acts of 
a public general nature, which affect Canada, 
and have relation to matters not within the 
legislative authority of Parliament, or in re- 
spect to which the power of legislation is 
doubtful, or has been doubted, and which 
have in consequence not been consolidated ; 
and also Acts of a public general nature^ 
which for other reasons have not been con- 
sidered proper Acts to be consolidated." In 
this table, the portion of each Act as to which 
the Commissioners entertained the doubts 
mentioned is given in the outer column, and 
the subject of the Act is shown by the title 
given in the centre column, except as to the 
Act 29 Vict (1865, 2nd session) of the Sta- 
tutes of the late Province of Canada, as to 
which the outer column indicates only the 
numbers of the Articles of the Civil Code of 
Lower Canada brou j(ht into force by prods- 



THE LEGAL NBWS. 



191 



mation under the said Act, which the Com* 
misaioners, for reaAons other than those 
mentioned in the heading to the said Sche- 
dale B, have not considered proper Acts to 
be consolidated. It may be useful to men- 
tion here the subjects of said Articles, which 
are as follows : 

Arts. 12 to 21. Interpretation of laws and 
terms used in them. 

Art 23. Status of alien woman married 
to British subject. 

Pars. 6, 7 of Art 36. Legal effect of civil 
death. 

Art 108. Legal presumptions of death 
from absence. 

Arts. 115 to 127. Qualities and conditions 
necessary for contracting marriage. 

Arts. 135 to 156. Opposition to marriage 
on grounds of nullity. 

Arts. 185, 206. Dissolution of marriage. 
Separation from bed and board. 

Art 367. Corporations not to carry on 
business unless authorized to do sa 

Art. 369, Par. 2. How only corporations 
can be dissolved. 

Arts. 400, 402, 403. Public roads, gates 
and walls of fortifications. 

Art 803. Gifts by insolvents. 

Art 1569. Sale of registered ships. 1573. 
Sale of notes, checks, etc 

Arte. 1676, 1678, 1679, 1681, 1682. Common 
carriers. 

Arts. 1785, 1786. Loans on interest 

Art 1886. Claims of special partners in 
bankruptcy cases. 

Art 1989. Privileged claims of Crown. 
1998, 1999. Do. of vendors 

Art 2007. Gaims on ships and cargoes 
and freight 

Art 2022. What moveables are suscepti- 
ble of hypothecation. 

Art 2032. Legal hypothec of the Crown. 

Art 2090. Hypothecs created within thirty 
days before bankruptcy. 

Art 2151. Form of consent to discharge 
of hypothecs by Crown, etc 

Arts. 2211 to 2216. Prescription, and rights 
not preecriptible. 

A rtB. 2279 to 2354. Bills, notes and cheques. 

Arts. 2355, 2356, 2359, 2361, 2362, 2373, 2374. 
Merchant shipping. 



Arts. 2383 to 2403. Privileges and liens on 
vessels, cargo and freight 

Arts. 2406 to 2462. Affreightment of ships. 

Arts. 2464 to 2467. Passengers in ships. 

Arts. 2582 to 2558. Contribution by aver- 
age 1 n case of losa 2560 to 2567. The same. 

Arts. 2594 to 2612. Bottomry and respon- 
dentia. 

All the Acts and parts of Acts, or of the 
Code, mentioned in Schedule B will be found 
in a third volume, prepared by the Commis- 
sioners and in the^ hands of the printer, but 
not yet ready for distribution. 

The articles respecting bills and notes are 
referred to by the Commissioners in a note 
on chapter 123, p. 1655. All the articles above 
mentioned are unquestionably law in the Pro- 
vince of Quebec, and those on bills and notes 
and shipping are more especially interesting 
to commercial men, as rights may exist or 
be affected by them or under them in any 
Province. The articles of the code relating 
to shipping have been largely amended by 
the Dominion Acts, 36 Vict chaps. 128, 129. 
The articles respecting bills and notes are 
referred to in chap. 123, but none of the 
articles of the code or of the Acts and parts 
of Acts in Schedule B have been printed in 
Volumes I. and II., the insertion of Provin- 
cial enactments being confined to such as it 
was thought right to incorporate in the Re- 
vised Acts (and so extend to the whole 
Dominion) or such as related directiy to the 
subject of any chapter, and could therefore 
be conveniently printed with it, though dis- 
tinguished as applying only to one or more 
named Provinces. But Schedule B is a most 
important portion of the revision, as indicat- 
ing the Provincial enactments, including 
those of the Code, on subjects under the 
exclusive legislative authority of the Domin- 
ion Parliament, and therefore demanding 
the most attentive consideration in any at- 
tempt to make the law of Canada uniform 
on any such subject The Civil Code, more 
especially, is deserving of attention as hav- 
ing been framed by a Commission composed 
of a Chief Justice and Judges, who gave 
their whole time to the w^ork for several 
years, with most able secretaries and assist- 
ants, and the authorities relied on are stated 
at the end of each article. The fourth book 



192 



THB LBGAL NBWS. 



relates entirely to commercial law, and the 
authorities cited are from the best English 
as well as French authors. This book, and 
indeed the whole Code, is well worth the 
attention and study of lawyers of the other 
Provinces of the Dominion, and yet more 
especially of legislators who wish to make 
the law uniform throughout Canada, as in 
commercial cases, at any rate, it ought cer^ 
tainly to be. 

Schedule C, appended to Vol. II., contains 
a list of ''Acts and parts ^ Acts repealed, so 
far as they constitute indictable offences, 
from and after a day when the proper Legis- 
lature makes provision for the punishment 
of the offence by fine or imprisonment or by 
both, under the British North America Act, 
1867." This Schedule is founded on sub-sec- 
tion 15 of the 92nd section of the B.N.A. Act 

There are also appended to VoL II. : " A 
Table of Acts passed prior to Confederation 
by the diffsrent Provinces now comprised in 
the Dominion of Canada, and of Acts of the 
Dominion of Canada, showing how much of 
each is in force, and how each has been 
dealt with;*' and "A Table of Acts and 
parts of Acts consolidated, showing where 
each section, or part of a section, is consoli- 
dated." These two schedules embody a full 
and detailed account of the work done by 
the Commissioners, and enable the reader 
to judge of the care and labour bestowed 
upon it ; and with the tables we have men- 
tioned, and the full and detailed index re- 
peated in each volume, afford every facility 
for using the work and testing its correct- 
ness ; and though we have not been able to 
give to the examination of their work the 
time which the Joint Committees of the 
Senate and House of Commons were able to 
bestow upon it, yet we have given it no slight 
attention and consideration, and feel safe in 
saying with that Committee that *'it has 
been well and carefully done." W. 



How TO GET OUT OF A Steamship bebth.— A variety 
of opinioo appears to prevail amomr Her Majesty's 
judges, OB evidenced by the case of Andrtw v. Little, 
upon the grave qaestion how to get oat of a berth at 
sea. Mr. Justice Grove appears to think that one 
must get out anyhow, because he proposed to nonsuit 
a lady who oomplained that she was allowed only a 
chair to step upon. The Master of the Rolls and Mr. 
Justice Day appear to think that the right way to get 



out is front foremost, while a learned judge, who ii u- 
president of the Alpine Club, and ought to know, de^ 
dared that he should have hesitated long befon 
deciding whether to get out forwards orbaekwirds 
when the ship was roUins. l%e jury w«i« for the 
hMly, who had stepped out forwards on the top nil of 
a chair which the stewardess had put for her* and hid 
fallen and hurt herself. The prevalent opinioo oq 
the bench shows how oivilisation has blunted the pre- 
hensile faculty in man. We venture to say that tbm 
is not an omnibus conductor in London who will ooi 
affirm confidently that the right way to come down 
from the top of an omnibus is with the faee inwardi, 
and they have not abandoned this view since the verr 
general substitution of a staircase for a hMlder. The 
attitude is not dignified, and would be inadmissible on 
the Matterhom, where the eyes have to be used; but 
it is favoured by arboreal apes, the schoolboy olimbini 
trees and the hodman carrying loads. Whether alsd; 
whose mode of leaving her berth is by stepping fo^ 
wards on the top rail of a chair is entitled to rsoover 
damages from the owners of the steamboat, is oae of 
those great questions which, like Mr. Jackson's thimb, 
seem specially reserved for the oonsideration of the 
House of Lords. It will then be for the Lords to My 
whether placing a chair beside a berth for a lady to 
step on is evidenoe of negligence proper to be left to 
a jury. — Law Joununl. 

INSOLVENT NOTICES, ETa 

Quebec Oiffieial OoMeite, Jwte 4. 

JtuiicieU Abandonmenft. 

Napoleon Fauteux, St. Hyaeinthe, May 27. 

Joseph Parent, Quebec, llay 5. 

Andrew B. Sommerville, trader, Kinnear^s M1U5. 
May 31. 

Cvraton Appotnttd. 

Re Nathaniel Chaffee, hotel keeper, Montieal.-F. 
Jacob! , Montreal, curator, June 1. 

Re Arline Filteau (Mrs. J. A. Th^rien), Three Rit- 
ors —Kent & Turcotte, Montreal, curator. May 31. 

Re Klio Dufresne, St. Barthelemy.— Kent A Tsr- 
cottc, Montreal, curator, June I. ^ 

Re Fournier A Guertin. Danville.— Kent A Tsr- 
cotte , Montreal , curator. May 31. 

Re George Washington Murray, Montreal.'-C D»- 
marteau, Montreal, curator. June 2 . _ 

Re Blie Dufresne. SU Barthelemy.— Kent A Tur- 
cotte. Montreal, curator. 

DtcidendM. 

Re Andr6 Bourque, St. Clet— Final dividend, vv- 
ablo June 25, Kent A Turcotte, Montreal, curator. 

Re Georse Darohe, St. Matthias.— Dividend, payable 
June 25, Kent A Turcotte, Montreal, curator. 

ReC. E. Dion A Co., Tincwick— I^nt and final diri- 
dend, payable June 14, H. A. Bedard, Quebec, eorator- 

i^f MelodieLeoIaire(A. Amyot A Cie.),Berthier- 
villo— First and final dividend, fienry Ward, Moot- 
real, curator. 

Re Olivier Lefebvre.— First and final dividend, pa^ 
able Juno 20, J. 0- Dion, St- Hyacinthe. curator 

Re Thomas Lavoie,— First ana final dividend, pay- 
able June 15. L. N. Paquett Riviere dn Loup Station, 
curator- 

Reh.O Paradis.Sorel.— Dividend, payable June 2>, 
Kent A Turcotte, Montreal, curator. 

Re Eutrope Rousseau ^Quebec— First and final divi- 
dend, payable June 14, H. A. Bedard, Quebec, cnntor. 

Re M. K. Spinelli, Montreal —First and final din- 
dend, payable June 25, Kent A Turcotte, Montreal, 
curator. 

APPOINTMENTS. 

L- W. Sicotte. Montreal, advooate. to be Q«(k of 
the Crown, and Clerk of the Peace and Sessions of the 
Peace, for the district of Montreal. 
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Mr. Justice Chitty, in Twogood v. PirUj 56 
U T. Bep. (N. &).394, has decided that 
"Jubilee" is not a valid trade mark. He 
said : — ^" It is not obviously meaningless or 
not descriptive with reference to note paper, 
because it may be note paper which is pro- 
duced in the Jubilee year. I have said the 
Jubilee year. Mr. Aston argued at some 
little length that the word * Jubilee' was not 
a good English word, but it is plain it is a 
common Enghsh word, and used also with- 
out reference to the term ' year.' The term 
'Jubilee' is used by several writers of 
authority, not of the present day, but of times 
past, such as Dryden and Sir Walter Scott, 
and 1 could give many others, but I only 
mention these because 1 happen to have be- 
fore me Webster's Dictionary which gives 
quotations from both these authors." 



gratification and use. When he has ' said 
or sung' the ode commanded his duty is at 
an end. The right to multiply copies of it 
belongs to himself." 



In these days of large payments to authors 
for copyrights, the sums allotted to ancient 
positions like that of the Poet Laureate are 
utterly insignificant, and the office would be 
more onerous than profitable if the Laureate 
were unable, like other authors, to dispose of 
the title. The Law JowmaL on this subject, 
says: — ^'•A weekly contemporary, who pro- 
fesses to be at the bottom of the well in re- 
spect of his facts, states that Lord Tennyson 
has received 7002. from a publisher for his 
' Jubilee Ode,' and suggests that as the Poet 
Laureate receives 200/. a year' and a butt of 
wine for his services, this sum should be 
accounted for to the Crown. The butt of 
wine picturesquely introduced, and the other 
gifts in kind to the Laureate have long been 
commuted for lOOi. a year, which Lord Ten- 
nyson duly receives less income tax. If the 
statement as to the 700/. is more accurate* 
the comment on it shows a not uncommon 
confusion as to the law of copyright The 
Poet Laureate is retained by the Queen, not 
to produce copyright for the benefit of the 
Crown, but to write odes for her personal 



An article in the Law Quarterly Review^ for 
April, on Preventive Jurisdiction, says, in a 
note referring to the prohibition of indecent 
publications : — " The Louisiana Criminal 
Code (513) enacts that * any person who shall 
publish any account of any trial for rape, 
adultery, offences against decency, etc, con- 
taining any indecent or wanton details, shall 
be fined not exceeding two hundred dollars, 
and imprisoned not exceeding sixty days, if 
tJm account be mbstanlially true ; but if it be 
false the punishment shall be doubled-' If 
there were some such law in England, the 
trial of celebrated divorce cases would not 
inflict the harm they now do on the morality 
of the people. The French and Belgian penal 
codes prohibit the sale, distribution, etc., of 
publications which are * contrary to good 
morals' {contraires aux bonnes mcrurs.)" 



In a treatise upon insanity, by Mr. J. H. 
Lloyd, M.D., of the University of Pennsyl- 
vania, the writer says : — " The class of 
lunatics from whom are recruited most of 
the criminal insane comprises the patients 
with elaborate, systematized delusions. These 
are the monomaniacs, or, as the Germans 
call them, the cases of original insanity, or 
Primdre Verrucktheit, This has sometimes 
been called the * insanity of character.' Its 
roots are deep in the very construction of 
the man's brain ; he was born with a bad 
brain, which is bound not to perform proper- 
ly its function of ideation. It will not elab- 
orate good thought or sound sentiment in 
whatever environment it is placed, and 
whatever sensations stimulate it to its 
special reflexes of comparison and action — 
at least thus we are taught to believe of these 
congenital fools. Here is where a fallacy, 
I think, creeps into the admirable logic of 
those who have described this class. While 
it is true, in every sense, that there is a class 
of men born with poorly constructed brains, 
it is not so applicable a truth that they 
must necessarily be forever in the grip of a 
fate which holds them all equally irrespons- 
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ible lunatics. Men are bom with every 
grade of brain-power, from the micr9cephalic 
idiot to the sage whose cerebral masses 
weigh sixty ounces. Character is a varying 
quality, not always strictly in proportion to 
the amount and quality of a brain, but also 
in proportion to the character of the environ- 
ments of that brain. If there is any truth 
in the doctrine of evolution, or any force in 
our systems of education, it seems to me to 
rest upon this truth. Otherwise we are all 
the most unfortunate fatalists, and in a 
literal sense, the sins of our great-grand- 
fathers are visited upou us without amend- 
ment or expiation ix)ssible on our parts. 
Hence this doctrine of original insanity} 
while attractive to the ear and eye, bears a 
fallacy with it if extended too far. Insanity 
is not a mere peculiarity of character, else 
this doctrine may extend its long arms until 
it embraces all the oddities, and eccentri- 
cities, and notions, and fallacies, and sins of 
mankind, or until one-half the human race 
is caught by this octopus of the extreme 
school of alienists. Insanity must be con- 
ceded to be something more definite than 
this, especially criminal insanity, wherein 
arises the question of responsibility under 
the law. If Erskine's test of delusion is 
applicable at all, it is certainly to this class 
of lunatics, for insane delusion, fixed and 
logical, is the essence of their disease ; it 
supplies the motive, usually, of their crimes 
(whether its connection with the crime can 
be traced or not) ; it dominates their lives 
and perverts all their conceptions of moral, 
social and legal relations. Unless such a 
positive perversion of cerebral activity can 
be shown, it seems very doubtful if these 
* primary cranks * have passed from the 
borderland of folly and wickedness into the 
neighboring field of irresponsible lunacy. 
. . . The writer cannot but feel, in com- 
mon with his profession, a prejudice against 
hard and fast dogmatic tests of insanity. It 
is in tliis respect that the physician has all 
along been apt to part company with the 
lawyer. This arisfss in part from the direct- 
ly opposite positions taken by the two in 
regard to the case in issue. The physician, 
searching for disease, may be too apt some- 
times to construe slight and irrelevant 



symptoms as indicative of what he seeks, 
while the lawyer, upon the bald assertion of 
the law that every man is in normal health 
until he is proved to the contrary, is always 
too prone to resist anything but the most 
glaring and unmistakable signs. It thus 
happens that the medical definition has 
sometimes been stretched so wide that it 
includes cases which shock the common 
sense of the most intelligent, while the legal 
tests have b^n made so narrow and un- 
scientific that it is difficult to include in 
them some of the most patent cases of 
insanity." 



COUR DE CIRCUIT. 

Malbaib, 26 Janvier 1S81. 

Coram Routhier, J. 

Savard v. Lbs Cohmissaires d'Eoolb db la 
Malbaib. 

Exception d la forme — Amendemeni — ^gni- 
fiooHon, 

Jug* : — Que dans Its causes en Cour de Circv^t 
non appelables, U n^est pas nhesmre dr 
/aire signifier copie du href td qu^amn^di. 
Mais qu^en Cour SupSrieure, telle signincu' 
Hon est rcquise. 

Les d^fendeuis plaid^rent H lafoime que U 
demanderesse, ddnomm^ en Taction : ^ £1- 
mina," s*appelait : " Marie-Louise-Elmlna.'' 
La demanderesse obtint permission d'amen- 
der, et fit signifier au procureur des d^en- 
deurs un avis les informant qu'elle avait 
amende son href et sa d^laration conform^ 
ment & la permission obtenue, sans faire si- 
gnifier nouvelle copie du bref et de la d^b- 
ration. 

Les d^fendeurs firent ensuite motion de- 
mandant le renvoi de Taction parce que telle 
signification n'avait pas eu lieu ; que Tavis 
informait bien que Tamendement avait 4le 
fait, mais ne le prouvait point 

Motion renvoy^e avec d^pens, la Cour fai- 
flant remarquer qu'en Cour Sup6rieure la r^le 
est difii^rente. 

J. A, Martin, procureur de la demanderesse. 

J. S, Perraultj procureur des d^fendeom. 
(c. A.) 
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COUR DE CIRCUIT. 

Malbaib, 26 Janvier 1881. 

Coram Routhier, J. 

Labrboque y. Perbault. 

Tarif des nUdecins — Control tadte de ces der- 
ninTS avec ceux qui orU couttmie de les cm- 
ployer — Congultation et remides, 

Jcg6 : — Qu*un midedn qui a coutume de soigner 
une personne pour id priXf ne petU p<u, sans 
avU prSalable, attgmerUer ses charges pour 
^en ienir au tarif. 

Qu^on ne doit pax entendre par " consultation et 
remtdeSf^ le fait qu*un midedn aprls avoir 
auacuUi une personne pour conriattre sa ma- 
ladie, lui envoie ensuite les mimes renitdes 
pour cette maJadie qu^U a C(/nstatie, 

J. A. Martin, procureur du demandeur. 
J. S, Perraxdtf procureur du d^fendeur. 

(C. A.) 



COUR DE CIRCUIT. 

Malbaib (Saguenay)i 27 Janvier 1887. 

Coram Rocthier, J. 

Bois V. Qbrvais. 

BiUet promissoire-^Pinaliti, 

Jug A : — Que le billet promissoire consenti auper- 
cepteur du revenu par un difendeur pour- 
suim pour vente de boisson sans licence qui 
confesse jugement, et ce pour le montant de 
la pSnaliti, est valable. 

A Taction basee sur tel billet, le defendenr 
plaida que oe billet ^tait nul, ayant pour con- 
sideration une p^nalit^ ; que I'amende ne de- 
vant pas letoumer en entier au percepteur du 
revenu, le billet ne i)ouvait, dans tous les 
cas, lui 6tre consenti que pour sa part 

Jugement tel que demand^ et declarant le 
billet valable—laCourfaisant remarquer que 
!ii le demandeur a agi illdgalement, ce n'est 
point au difendeur ^ s'en plaindre, mais au 
tr^sorier de la province. 

J. A* Martin, procureur du demandeur. 

J. S. Perravlt, procureur du difendeur. 

(CA.) 



CHANCERY DIVISION. 

London, April 6, 1887. 

Before Stirling, J. 

In re Cooke's Trusts. 

Domicile — Acquisition of New DomicUe—Domi-' 
die of Choice—Abandonment of Domicile of 
Origin. 

This was a petition for payment out of 
Court of certain funds which represented 
one moiety of the residuary estate be- 
queathed by the will of W. H. P. Cooke in 
favour of Charlotte S. Nicholson, the fund 
having been paid into Court under the pro- 
visions of the Trustee Relief Act Charlotte 
S. Nicholson, the legatee, was the child of 
English parents, and was, by her domicile of 
origin, English. In the year 1839, being 
then an infant, she married in France a 
Frenchman named the Viscount d*Argeavel, 
and by a notarial contract entered into in 
France previously to the marriage it was 
agreed that the property should be separate. 
There were three children of this marriage, 
two of wbom were living. In 1845, the 
viscountess separated from her husband, 
taking her children with her, and went to 
live with her father in Jersey, and thence- 
forth ceased to reside in France. In 
the year 1846 the testator died. In May, 
1849, a decree for separation, as regards the 
property of the viscountess, was made in 
the Royal Courts, Jersey. 8ome time in the 
year 1852 the viscountess observed in the 
paj ers an announcement of tbe death of her 
husband (who, however, did not in fact die 
until 1877), and on July 4, 1853, she went 
through the ceremony of marriage with the 
petitioner, and with him and her children 
went to New South Wales, where they re- 
sided until the death of the viscountess in 
the year 1879. In 1878 the viscountess made 
a will, by which she left all her property 
to the petitioner. Under this will the peti- 
tioner now claimed. The claim was opposed 
on two grounds. First, it was said that from 
the time of her marriage down to the time of 
her death her domicile continued to be 
French ; and, secondly, that, whether or not 
that were so, at all events she had so dealt 
with her property by the notarial contract 
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entered into before her marriage as to pre- 
clude her from saying that she was able to 
deal with it otherwise than in accordance 
with French law. 

Stirling, J., held that during the period be- 
tween the death of the viscount in 1877, and 
that of the viscountess in 1879, there existed 
the two elements necessary for the acquisi- 
tion of a domicile of choice, viz., actual resi- 
dence and intention i)ermanently to reside, 
and consequently that the viscountess was 
at the time of her death domiciled in New 
South Wales. But, even if this was not so, 
she had during the last two years of her life 
animo et facto put an end to her French 
domicile, and her English domicile of origin 
had consequently revived. HiH Lordship 
further held, on the authority of Sottomayor 
v. De Barron, 47 Law J. Rep. P. D. & A. 23; 
L. U. 3 P. D. 1, that the validity of the nota- 
rial contract must be decided by her domi- 
cile of origin at the time when the contract 
was entered into, and therefore that it had 
no greater effect than a similar contract 
would have had if entered into by the viscoun- 
tess previously to, and in contemplation of, 
an English marriage. There was nothing to 
show that (She ever took the benefit of the 
contract, or adopted or confirmed it. His 
Ijordship therefore held that the petitioner 
was entitled to the order for which he asked. 
Lav Journal. 



COUit DE CASSATION. 

(C^. CIVILE.) 

10 novembre 1S8C. 

Pr^sidencede M. Baruibr, premier president. 

C'oMMUNH i)E Saint-Nazairb v. Broux 
TouRNisHA et al. 

ServHudc — Eaxw plnviale^—Ecovlermmt — Fonds 
mplrieur — Fondu infhrimr — Travaux — 
Extinction— Prescription. 

Silt' proprUtalre du fonds infirieur ne pevi ac- 
t^uhrir^ par la voit- dc la prescription, un droit 
de servitude sur les eaux dicoidant du fonds 
suptruMr (pjCau moj/m de travam' apparent^ 
txicutSs par lui sur ce fonds, il n^en est pas 
de Illume tjiuind U s'ayit d^opirer,par des 
travaux de ce geytre, V extinction de la serw'- 



tudelSgaieHabUeparrarLMOacw,* II 
suffU, en ce cos, que les travauxaiegU Bif<tiU 
mr le fonds astern. 
Le 10 mai 1880, la oommnne de 8dnt-Ka- 
zaire, agissant poursaite et diligence du 
maize, a fait assignor les 6poQz Tourmssa et 
autres propri^taires sur le territoire de la dite 
commune, et riverains d'an chemin pablic 
dit "de la Barque vieiUe,^ pour voir dire 
qa'ils seraient tenos de r^tablir et rendre 
libre, par la suppression d'un barrage, qu*i]s 
avaient construit, une tranche telle qu'eile 
existait autrefois le long de leurs propri^t^. 
et dans laquelle se d^versaient alors les eaux 
pluviales, qui, par suite des craTanx ex^cut^ 
depuis par les d^fendeurs, et 4 d^aut d'aatre 
issue, s'accumulaient actueilement sur le dit 
chemin. La commune all^guait, an soatiea 
de sa pretention, que la tranche en question, 
qui avait exists autrefois sur le terrain des 
d^fendeurs, et dont le r^tablissement faisait 
Tobjet du proc^, avait 6t6, en 1811, un coure 
d'eau non navigable ni flottable, compris 
dans la cat^gorie des biena, qui sont rtt nvi- 
liu8, aux termes de Tart 714 C. civ. ; d'oO il 
suivait, concluait-elle, que ni les dtfenseoTS 
ni leurs auteurs n'avaient eu le droit ni de 
combler oette tranche, ni de faiie obstacle 
par leurs travaux de barrage, H oe que b 
commune y deversAt les eaux pluviales do 
chemin; subsidiairement et poor le cas ou li 
tranche litigieuse serait reconnue avoir le 
caract^re d'une propriety priv^ et apparte- 
nir aux d^fendeurs, la commune pr^tendait, 
du moins, un droit de servitude d'^coulement 
des eaux du chemin sur les proprl^t^s inf<^ 
rieures de ceux-ci, et demandait la suppres- 
sion des travaux litigieux, commeportant 
atteinte & Texercice de cette servitude. Un 
jugement du Tribunal civil de Narbonne, 
rendu apr^ visite des lieux et expertise, 
avait admis la pretention de la commune <ie 
Saint-Nazaire, mais sur appel inteijet^ piir 
les 6poux Tournissa et consorts la Cour de 
Montpellier rendit, le 29 juillet 1884. Parret 
infirmatif, dont la teneur suit : 

" Attendu que, par sa nature et par sa 
situation, le foss^ dont la commune de Saint- 
Nazaire demande le retablissement^ n'est pas 
affect^e & Tusage general de see habitants, et 
qu*il a toutes les apparenoes d'un oavra^ 
* This article appears as 501 in oar Code. 
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§tabli jadis par les aatenra des appelants 
pour Tutilit^ de leurs fonds ; que la suppres- 
sion de ce fo684 et T^tablissement du bar- 
rage ^lev6 an point E du plan des experts 
remontant & plus de trente ans, n'ont fait 
I'objet d'aucune opposition de la part de la 
commune ; que, tenant T^tat actuel des 
lieux, la commune ne pent avoir le droit ex- 
orbitant d'^couler les eaux pluviales qui s'ac- 
comnlent sur le chemin rural d'exploitation 
dit de la Barque vieille par le foss^ en litige, 
qu'ft la condition de prouver qu'elle en est 
propri^taiie ou qu'il est grev6 & son profit 
d'une servitude ; 

" Attendu que la commune ne fait pas cette 
preuve ; qn'elle n'invoque aucun titre ; que 
les indications du plan cadastral de 1811 
et la deliberation du 26 avril 1856, ne sau- 
raient lui en tenir lieu et son action doit d^s 
lors Stre d^clar^e mal fondle ; 
" Par ces motife, 

" R^forme le jugement eutrepris ; ce fai- 
sant declare mal fond^ Taciion de la com- 
mune intim^'' 

La commune de Saint-Nazaire s'est pour- 
?ue en cassation contre cet arr^t & I'encontre 
duquel elle a formula trois griefs, le premier 
et le denxitoe sans int^rdt, et le troisi^me 
ainsi oonga : 

" Violation des art 640, 642, 690, 2229 C. 
civ., et des regies de la prescription en ma- 
ti^re de servitudes, d^aut de motifs, en ce 
que la Cour d'appel a d^lar^ mal fond^ Tac- 
tion d'nn propriStaire sup^rieur tendant & 
assurer T^coulement naturel des eaux plu- 
viales sur les fonds inf^rieurs, et k faire per- 
cer un barrage construit sur Tun de ces 
fonds, sous pr^texte que le droit de ce propri- 
etaire sup^rieur ^tait present, et cela sans 
constater an profit des propri^taires infg- 
rieurs les ^Itoents n^cessaires d'une posses- 
sion utile pour prescrire, et notamment ce 
fait essentiel qu'ils auraient execute sur le 
fonds 8up4rieur des travaux de nature k leur 
cr^r une possession r^Ua" 
La Cbambre civile a status com me il suit : 

La Cour, 
Sur le premier et le deuxi^me moyens : 
(Sans int^rfit) ; 

Sur le troisidme moyen pris de la violation 
dea arts. 640, 642, 690, 2229 C. civ., des 



r^les de la prescription en matidre de ser^ 
vitndes et d'un d^faut de moti& : 

Attendu que, s'il est vrai que la commune 
de Saint-Nazaire a pr^tendu subsidiairement 
qu'elle avait un droit de servitude d'^coule- 
ment d'eaux sur les paroelles de terrain ap- 
partenant aux d^endeurs, et si, par conse- 
quent, le troisi^me moyen, propose par le 
pourvoi, ne saurait etre consider^ comme 
nouveau, il est formellement declare, en fait, 
par Tarret attaqu^, que cette servitude a ete 
eteinte au profit des d^fendeurs par la pres- 
cription trentenaire ; 

Attendu que le chemin dit '' de la Barque 
vieille " eat qualifi^, tant par cet arrSt que 
par la commune elle-mSme dans son exploit 
introductif d'instance, du 10 mai 1880, " che- 
min rural d'exploitation " et, par suite, etait 
Boumis aux regies du droit commun en ma- 
ti^re de prescription ; qu'il importe peu que 
le barrage eiev^ par les auteurs des d^fen- 
deurs Tait ete sur leur propre fonds ; que, si 
le proprietaire du fonds infiSrieur ne peut ac- 
qu^rir, par la vole de la prescription, un 
droit de servitude sur les eaux d^coulant du 
fonds sup^rieur qu'au moyen de travaux ap- 
parents executes par lui sur ce fonds, il n'en 
est pas de m^me quand il s'agit d'op^rer. par 
des travaux de ce genre, Textinction de la 
servitude legale stabile par Tart. 640 C. civ. ; 
qu'il sufiit, daus ce cas, qu'ils aient ^t^ faits 
sur le fonds asservi, puisque le propri^taire 
du fonds dominant est toujours averti par 
le refoulement des eaux de Texistence de 
travaux qui constituent des actes contraires 
k Texercice de la servitude ; que c'est done II 
bon droit que I'arr^t d^nonc^ a pu declarer 
que la servitude r^clam^ par la commune 
de Saint-Nazaire 6tait ^teinte par la prescrip- 
tion, et a, dc« lors, sufiisamment motive son 
dispositif ; 

Rejette. 

Note. — I^a jurisprudence paralt toujours 
avoir ^t^ fix^ en ce sens que des travaux 
m^rae apparents, que le proprietaire du fonds 
inf(§rieur a executes sur son propre fonds, 
sont toujours insuffisants pour lui acqu^rir, 
par la voie de la prescription, un droit de 
servitude sur les eaux decoulants du fonds 
sup^rieur. Les ouvrages apparents, dont 
parle Tart 642 C. civ., doivent done n^cessai- 
rement avoir ^XA ex^cut^ sur le fonds sup^ 
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rieur. V. Cass. 5 juiUet 1837 (S.37.1.565) ; 16 
avril 1845 (845.1.683— J. du P. 46.2.652— D.45 
1.254); 15 f^vrier 1854 (a54.1.186— J. du P. 
54.2.350— D. 54.1.141) ; 18 mars 1857 (8.57.1. 
263— J. du P. 57.846— D. 57.1.122); 23 Janvier 
1867 (S.67.1.125— J. du P. 67.288— D.67.1.159). 
£n doctrine, au contraire, la question a tou- 
jours 6t6 trte vivement controvers^e, et Topi- 
nion contraire & celle de la Cour de cassation 
a r^uni d'importants et nombreux suffrages. 
y. dans 1e sens de la jurisprudence : Duran- 
ton, t V. No. 181 ; Vazeille, Prescription, No. 
401 ; Demolombe, Servitudes, t I., No. 80 ; 
Garnier, Regime des eaux, t II, No. 48. Con- 
ird: Favard, R^p., vo. Ser\'itude, section 2 ? 1. 
No. 2 ; Pardessus, Servitudes, 1 1, No. 100 ; 
Marcad^ sur Fart 642, No. 2; Mass^ et Verg4, 
t II, i 318, jiote 5 ; Demante, t. II, No. 493 
bis ; Aubry et Rau, t. Ill, { 244, texte et note 
17, p. 37 et 38. Quoi qu'il en soit, les motifs, 
qui ont conduit la Cour de Cassation, et les 
auteurs qui I'ont suivie, & formuler cette exi- 
gence sp4ciale pour I'application de Tart. 642, 
ne trouvent plus, comme le dit Tarrdt ci-des- 
sus, leur raison d'etre lorsqu'il s'agit de Tex- 
^cution de travaux, devant servir de point de 
depart au d^lai de 30 ans par lequel pent 
s'6teindre, en cas de non usage, la servi.tude 
legale d'^coulement naturel des eaux, impo- 
st entre fonds sup^rieur et fonds infgrieur 
par Tart. 640 C. civ. 

Au premier cas, en effet. Ton fait observer 
notamment que le propri^taire sup^rieur n'a 
mdme pas le droit de s'opposer 11 Tex^cution 
des travaux ex^cut^s sur le fonds infigrieur, 
pour capter ses eaux, sauf ^ lui & les retenir 
chez lui, comme il Tentend ; qull peut fort 
bien ignorer d'ailleurs les travaux ex^cut^ 
sur ce fonds inf<grieur, soit par exemple que 
ce fonds soit clos de murs, soit qu'il ne soit 
pas contigu, mais s^par^ de fonds sup^rieur 
par un chemin public ou un autre fonds. 
Tel est le fondement de Tinterpr^tation que 
donne la jurisprudence & I'art. 642 C, civ., les 
raisons sont sans valeur au second cas ; d'une 
part, le propri^taire du fonds sup^rieur sera 
toujours averti des travaux ex^cut^ sur le 
fonds infi§rieur par le refoulement des eaux 
.sur son propre fonds, et, d'autre part, tant 
que trente ans ne se seront pas 6coul^ depuis 
que ce refoulement aura commence k se pro- 
duire, il aura le droit de demunder la sup- 



pression de tons travaux qui ensontlacaose, 
et qui tendraient, en quelque endroit qu*ils 
aient 6t^ ex^cut^, k paralyser ou gdner Aeon 
prejudice Texercice de la servitnda (>n doit 
admettre 4galement dans un ordre d'idte anar 
logue, que, tandis que la prescription, dans tee 
termes de Tart 642, suppose n^cessairsment 
que les travaux sont Toeuvre du propri^taire 
du fonds infgrieur, qui se pr^vaut de oette 
prescription, Cass., 15 avril 1845 CS. 45.1.583— 
J. du P. 45.2.652— D. 41.1.254); 18 mars 1857 
(a 57.1.263-J. du P. 57.846— D. 57.1.122) ; 
adde: Aubry et Rau, t II, g 244, texte et note 
15, p. 37, le propri^taire du fonds in£^eur, 
qui se pretend affranchi de la servitude de 
I'art. 640 est, au contraire, admis & se pr6va- 
loir de tons travaux ayant modifi^ rtoMile- 
ment des eaux k son profit, sans distingoer 
s'ils sont son oeu vre ou ToeuvrB du propri^taire 
du fonds Bup^rieur : Aubry et Rau, t III, I 
240, texte et note 26, p. 12.— Oaz. du Palais, 



TRIBUNAL CIVIL DE LA SEINE. 
(5e. Chambbb.) 

25 mars 1887. 
Pr^sidence de M. Auzouy. 

VlTTBCX)Q V. DB GrBFFULHE. 

VenU d Vesmi—D^i—Calcul— Point dedfyart 
— Jour de la livrauon. 

En COS de vente d VesMi, subordormie pour m 
perfection d VagrSment de VachUewrdansvn 
ddai diUrmin^f le jour de la Hvraiton ne 
compte point pour le calcul du dilai. Ion- 
qu* en fait Haiti impomUe d Facheteur dt 
commencer utifement Vessai de la eftoar P 
jour mime de la livraison. 
Lb Tribunal, 
Attendu que Vittecoq r^ame au vicomte 
de Greffulhe la sbmme de 4,000 firancs, for- 
mant le prix d'un cbeval vendu k I'essai par 
le demandeur et livr6 le 27 Janvier 1886 ; 

Attendu que les conditions du march^ t^ 
sultent d'une lettre ^crite par un sieur Julien, 
piqueur de de Grefiulhe, dans laquelle, k la 
date du 26 Janvier 1886, il invite Vittecoq i 
envoyer le lendemain, mercredi, par le train 
de 12 h. 50, le cheval nomm6 Conqu^rant, en 
gare ^ Nangis, oil livraison en sera faite k 3 
heures ; qu'il ^tait dit que le cbeval 6tait pns 
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k Tessai pendant 15 jours et que, s'll ne con- 
venait pes, il serait remis au vendeur 200 fr. 
d'indemnit^ ; 

Attendu qae ce cheval a ^t^ ainsi mis & la 
disposition du mandataire du d^endeur ; 
(}u'il n'a pu convenir k de Greflfulhe qui s'est 
refuse k en ngaliser Tachat d^finitif ; 

Attendu qu'il r^sulte d'un r6c6piss^ de che- 
min de fer de TEst que le cbeval a ^t^ rame- 
n6 A Paris le 10 figvrier od il paratt avoir ^t6 
refujse par le mandataire de Vittecoq ; que, 
d^ le 11 f(§vrier, oe dernier, par une d^p^be 
t^l^graphiqne a 6t6 pr6venu du retour du che- 
val k Paris, et a 6iA invito k donner des 
ordies pour le reprendie ; 

Attendu que Vittecoq soutient que la vente 
est devenue definitive A raison de oe fait que 
le d^Iai pour la rupture du march^ expirait 
to 10 f($vrier, et qu'il n'a ^t^ avert! que le 11 ; 

Attendu qu'il ^tait convenu que Tessai du 
cheval aurait une dur^ de 15 jours ; que, s'il 
a M livrg le 27 Janvier en gare k Nangis, son 
essai n'a pu commencer le dit jour, k raison 
de I'impossibilite d'y proc^der utilement d^s 
son arrive par le cbemin de fer ; qu'en con- 
s^uenoe le jour de la livraison ne pent dtre 
compris dans le d^lai ; que ce d^lai, n'ayant 
commence k courir que le 28 Janvier, n'ex- 
pirait dds lors que le 11 figviier : 

Attendu que de GreffHilbe, qui s'^tait fait 
envoyer ce cheval de Paris, ot il ^tait confi6 
k un tiers et oil le marche s'^tait oonclu 
n'avait pas k le faire oonduire ailleurs qvL^k 
Paris, et que Vittecoq a 6t6 suflasamment 
mis en mesure de donner des ordres pour le 
recevoir au lieu dans lequel il Tavait primi- 
tivement plac6 ; qu'ainsi la vente n'est pas 
devenue parfaite ; que la restitution du che- 
val a €t& &ite en temps utile et que Vittecoq 
n'a droit qu'4 I'indenmite de 200 fr. conve- 
nue ; 

Attendu que de Greffulhe a fait offres 
reelles de la somme ; que ces offres sont va- 
lables et lib^atoires ; 

Attendu que de Greffulhe, sur le refus per- 
sistant de Vittecoq de reprendre son cheval, 
Ta fait placer au Tattersall, oH il a dH payer 
180 fr. d'avance pour les frais de garde et de 
nourriture ; que de Greffulhe est en droit 
d'obtenir le remboursement de cette avance ; 

Par oes motifs, 

D^lare Vittecoq mal fonde dans sa de- 



mande. Ten d^boute ; roQoit de Greffulhe re- 
conventionnellement demandeur ; 

Declare valables et lib^ratoires les offres 
par lui faites k Vittecoq, condamne Vittecoq 
k payer k de Greffblhe la somme de 180 fr., 
et en tons les d^pens. 



RECENT QUEBEC DECISIONS^ 
Requite civile — Remndant et reicisoire. 

Jugif 1. Que le jugement remettant au dos- 
sier une requite civile rejet^ en premiere 
instance, avec Taddltion que la requ^rante 
*' is hereby allowed to proceed upon the said 
requite civile in due course of law," ne fait 
qu'autoriser la production de la requite sans 
prononcer sur le rescindant qui ne pent dtre 
accord^ que sur preuve des allegations de la 
reqnSte. 

2. Que, tant que le jugement attaqu6 par 
la requite civile, n'est pas retracts, les droits 
de celui qui I'a obtenu subsistent, et qu'il ne 
pent pas Stre oblige k remettre ce qu'il a re^u 
en vertu de oe jugement— Ot)o*€ v. Carorif en 
revision, Casault, Caron, Andrews, JJ., 30 
nov. 1885. 

Insurance, Marine—Arbitration — PreKription 
— Condition — Undisclosed Principal. 
Hddf 1. A condition in a marine policy, 
that any difference between the company 
and the assured as to the loss or damage 
should be settled by arbitration, is not of a 
nature to exclude the ordinary action before 
the courts of law. 

2. A condition in such policy, that any suit 
for a recovery thereunder shall be absolutely 
barred unless brought within one year from 
date of loss, is not binding, inasmuch as 
prescription is a matter of public order, and 
cannot be renounced by anticipation.C.C.2184. 

3. An undisclosed principal can sue on a 
contract of marine insurance made by his 
agent, in the agent's name. — Anchor Marine 
Ins. Co. & Allen, In Appeal, May 6, 1886. 

Capias ad respondendum — Revision — Dilai, 
J^ii Que la declaration qu'il entend faire 
reviser la decision que Part, 823 C. P. exige 
etre faite de suite par le demandeur, n'est re- 
quise que pour empecher le defendeur d'etre 
mis en liberte, et que le demandeur pent, sans 
♦18Q.L.R. 



200 



THE LEGAL NEWS. 



elle, demander la i^vision du jugement an- 
nulant le capias avec d^pens contre lui. — 
Richardson v. ForHn, en revision, 30 nov. 1886. 

^ Procureur ad litem — Disaveu, 
JvgS, Que la partie qui autorise un procu- 
reur & comparaitre pour elle 4 une action, et 
& I'y defend re, ne peut, ensuite, sous pr^texte 
qu'elle ^tait absente de la province lors de 
rinstitution de Taction et dela production du 
plaidoyer, et n'avait pas sp^cialement auto- 
ris^ ce plaidoyer, poursuivre tel procureur en 
d^saveu. — Dawson & La Banque l/wton, en 
appel, 6 mai 1886. 



Eecoutrement de taxes municipalcs — Juridiction. 

Jugif 1. Que toute action pour le recouvre- 
ment de taxes ou contributions municlpales 
doit ^tre port6e, soit devant la Cour Sup^- 
rieure, soit devant la Cour de Circuit, suivant 
le montant en litige — le Code de Procedure 
Civile ne contenant aucune disposition ex- 
ceptionnelle & regard de ces dites taxes 
comme celles qu'il contient au sujet des taxes 
scolaires et des contributions pour la cons- 
truction et reparation des ^glises et presby- 
t^res. 

2. La juridiction donn^ par les articles 
401 et 1042 du Code Municipal, & la Cour de 
Circuit, & la Cour du Magistrat ou ^ un Juge 
de Paix, en mati^re de recouvrement du 
coAt des travaux de voierie, n'est pas exclu- 
sive de la juridiction dela Cour Sup^rieure. — 
La Corporation d^Irlande Nord & Mitchellf en 
appel, 5 f^vrier 1887. 



LE SECRET PROFESSIONNEL. 

Une curieuse affaire de r6v61ation de se- 
2ret professionnel m^ical vient de se pre- 
senter devant le Tribunal de Be«angon. 

Un habitant de cette ville. M. D. . . . avait 
contracts une assurance sur la vie de 5,000 fr. 

Apr^ son d6ct^, la compagnie exigea de 
ses h^ritiers, conform6ment aux clauses de 
la police, la production d'an certificat indi- 
quant le genre et la dur6e de la maladie & 
laquelle avait succomb^ M. D« • • • 

Les hi§ritiers s'adress^rent au m^decin qui 
Tavait soign6. Mais celui-ci refusa de d61i- 
vrer le certificat 



" Ce seralt, disait-il, trahir on secret pro- 
fessionnel que de r^v^er la maladie qui a 
determine la mort de M. D. . . . et je ne vecx 
pas me mettre dans le cas de me fairs appli- 
quer Particle 378 du Code p^naL" 

Or, c'^tait U le point ^pinenx. 

Les m^decins ne sont pas d'accord but V& 
tendue de leurs obligations qoand il s'agit 
d*un certificat & produire en matiere d'asso- 
rances. Les uns pensent qa'ils peuventfaire 
connattre la maladie dont leur client a ete 
atteint chaque fois que cette maladie n'aura 
pas nn caractere honteux ou h^r^itaire. 

D'autres sont d'un avis contraire, entre 
autres le docteur BrouardeL 

Le doctenr qui avait soign^ M. D.... foi 
assign^ devant le Tribunal civil en m4me 
temps que la Compagnie. 

Les h^ritiers de M. D.... ngclamaient i 
cette demi^re le paiement de Tassurance, et 
au m^ecin un certificat qui leur donn^t h 
moy en d'obtenirce paiement Leurdeman<ie 
fut soutenue par Me Beiin. 

Me Francey plaida pour le docteur et sou' 
tint que son client, invoquant le secret pro- 
fessionnel ne pouvait ^tre oontraint de H^li- 
vrer un certificat 

Me Bonvard invoqua pour la Compagnie 
d'assurances les clauses de ses polices, M 
figure parmi les pieces iL produire H Tefiet 
d'obtenir les r^lements, aprds d^t^ea, le cer- 
tificat du m^decin traitant 

Le Tribunal, conform^ment aux con<'la- 
sions de M. le substitut Schuler, a mis le d«v- 
teur X.-.. bors de cause sans d^pens et 
condamn^ la Compagnie k payer le montant 
de Passurance, celle-ci n*all^ant mdme p»s 
que M. D.... avait succomb4 k one i\m 
causes de mort qui, suivant la police, Texo- 
n^rait enti^rement 

La Compagnie a 6t6, en outre, condamn^ 
k tons les d^pens. — Gaz. du Palais. 

INSOLVENT NOTICES, ETC- 
Quebec Official Gazette, June 11. 
Judicial AbandonmeHfa, 
Ensbhe Bonrgouin, trader, Ste. Flavie. June . 
Copland & McLaren. Montreal. June B. 
Louis Lavertu, trader, East Angue, June S. 

Curaiort aippoiiited. 
Re Jamea R. Rouge.— A. Barney, Frelighsbarc. eaf- 
ator, May 7. 

Dividend- 
Re D. Rees & Co., Montreal.— First and SbaI dfvi- 
dend on privileged claims, payable Jane 29, A> W 
Stevenson, Montreal, curator. 
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A jury, at a reoent trial in New York, 
retamed a sealed verdict in these words : — 
'* We^ as a body of juiotb, have agreed to 
disagree^" The Court declined to receive the 
verdict) and the jurors were threatened with 
punishment for contempt. The foreman 
defended the verdict on the ground that he 
Had seen it done before. Finally the diffi- 
culty waa overcome by a consent of counsel 
that the jury should be discharged. The 
threat of punishment, we presume, referred 
to the manner rather than to the matter of 
the verdict, for jurors, as judges of the facts, 
have as much right to adhere to their res- 
pective views as judges have when they are 
discharging a similar duty. 



The Law Times, referring to the attorney 
general's bill for amending the law respect- 
ing the attendance of legistrars at marriages 
in non-conformist places of worship, says : — 
" It proposes to extend to dissenting min- 
isters the power of solemnizing marriages 
withoat the presence of a registrar, which is 
now possessed by clergymen in orders 
recognized by the Church of England, and 
by Quakers and Jews. The proposed privi- 
leges are to be confined to those denomin- 
ations who> in the opinion of the registrar^ 
general, have a central organization sufficient 
for maintaining discipline among their 
ministers. A large number of the numerous 
sects, which are known even by name to 
few persons outside the registrar-general's 
office, would be excluded by this last pro- 
vision. We have had no religious census in 
England for five and thirty years, but the 
Irish tables give forty-eight sects which only 
boast two members apiece, and another fifty 
whose congregations are all under twenty. 
The bill is principally designed in the 
interests of the five great Methodist bodies-:- 
the Wesleyans, the New Connexion, the 
Prinaitive Methodists, the Bible Christians, 
and the United Methodist Free Churches- 



all of whom possess extensive organizations, 
and, as it requires certain preliminary pro- 
ceedings to be taken before the registrar, and 
a return under his hand to be given to the 
officiating minister, who must be registered, 
it is difficult to see whom the passing of this 
long-needed measure can prejudice." 



Lord Esher had an opportunity in Court 
recently to rebut the common idea that ap- 
peals were taken almost as a matter of 
course from Court to Court The masters in 
Chancery, his lordship said, make about 35,- 
000 orders in a year. Of these 2,000 reach 
the judge, 250 the Divisional Court, 75 the 
Court of Appeal, and last year only one 
went to the House of Lords. There is 
nothing unreasonable in this. 



SUPERIOR COURT—MONTREAL* 

Femme commune en hiens — DommageB — Conr 
dunonB enfavew de la femme seule, 

Jugif—Qjie danjs nne action en dommages 
pour torts oorporels & une femme mari^ 
sous le regime de la communaut6, la femme 
et son man peuvent tons deux 6tre deman- 
deurs dans la cause en leur quality de oom- 
muns en biens; et le fait que les conclusions 
demandent que la somme r^lam^e soit 
pay^ ^ la femme est iadiff^nnL—Oagnon v. 
La Corporation de St. Gabriel, Jett^, J., 30 
avril 1887. 

Stipviationfor benefit of a third person— 

AH. 1029 a a 

By an arbitration bond, A agreed to pay 
the sub-contractors of P, who was the sub- 
contractor of A, for the construction of the 
Pontiac Pacific Junction Railway. 

R, one of the Ps sub-contractors, brought 
action against P and A, claiming the benefit 
of the stipulation made in and by the bond. 

A pleaded, inter alia, that the arbitration 
was not carried out, no award made, and 
that the submission became inoperative 
—Article 1348, C. C. P. 

ITcW,— That the arbitration having fallen 
through, the submission became inoperative, 
and the stipulation in favor of K, the third 

* To appear in Montreal Iaw Reporta, 3 S. C 
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party, was revoked.— IZecul v. PerrauUetaL, 
In .Review, Jett6, Tascherean, Loranger, JJ., 
March 31, 1887. 



Vacte dea licerues de Quihec^Ceriifi4Xit-^Corueil 

muMcipal—Eefm de confirmn-'EledeuTa 

qualifiis. 

Jugif 1. Que le oertificat pour obtenir une 
licence pour vendre de la boisson enivrante, 
doit dtre sign^ par vingt-cinq ^lecteurs qua- 
lifi^ au temps de la signature du oertificat. 

2. Qu'un conseil municipal est en droit de 
refuser la confirmation d'un oertificat dont 
plusieurs des vingt-cinq signatairei, quoique 
port^ sur la liste des ^ecteurs, se trouvent 
d^ualifidi par le fait qu'ils doivent des 
taxes mnnicipales ou scolaires. — Wideman v. 
La Corporation de St, Laurent, Doherty, J., 14 
mai 1887. 



Locaienrs et looatairea^RisiUaHon de baU— 
Juridiction — Vaieur du hail. 

Jugi, — Que dans une action en r^siliation 
de bail oil aucun6 somme d'argent n'est t& 
clam^e ni pour comme loyer, ni comme 
dommages, c'est la vaieur du bail qui d6ter^ 
mine la juridiction du tribunal ; mais que 
dans le cas oil des sommes d'argent ont d^jjL 
6t6 pay^ au locateur, c'est la balance due 
ou ft devenir due en vertu de ce bail qui en 
fixe la vaieur.— Wood v. Varin, Mathieu, J., 
29 d6a 1886. 



CIRCUIT COURT. 



Chapkau (Co. of Pontiac), June 4, 1887. 
Before WiiBTHLB, J. 

VaILLANCOUKT v. LiBBBY. 

CC. 1669— Domestic— Evidence of employer, 

Hhld:— 1. That a teamster employed in lumr 
bering operations is not a domestic 

2. That a master cannot offer his oath to prove 
damages occasioned by Hie miscoiiduct of 
his servant. 

The plaintiff had been engaged by the de- 
fendant as a teamster in connection with 
certain lumbering operations which the latter 
was carrying on, and he sued for two months' 
wages. 



The defendant pleaded that the plaintiff 
had engaged with him for the winter season, 
that the plaintiff had abandoned hia service 
before the expiration of the term of hia en- 
gagement^ and that by reason of such aban- 
donment and of the plaintiff's miaooDduct 
during the time he worked he had suffered 
damages exceeding the amount of the wages 
claimed ; and he offered his oath, under art 
1669 of the C. C, as to the conditions of thd 
engagement and as to the fact of his having 
suffered damages and the amount thereof. 

Pbr Cublam. The article invoked allows 
the master, in a suit for wages by domestics 
or farm servants, in the absence of written 
proof, to offor his oath as to the conditioiis of 
the engagement and as to the fact of the pay- 
ment of the wages. In the latter caae, he 
has to accompany his oath with a detailed 
statement, showing how the payment was 
mad& 

The plaintiff was not a fiirm-servant Was 
he a domestic? A domestic is a servant 
who lives in his master's house or in its de- 
pendencies, and is employed in household 
work or in other work on the premises,— or 
in personal care to his master or the mem- 
bers of his family. Rolland de Villai^goes, 
Verbo Domestique, Na 2. ''Je crois done 
" qu'on doit r6ierver la qualification de do- 
" mestiques aux serviteuis k gages, qui doo- 
" nent leurs soins & la persoone ou aa m^ 
'^ nage du mattre,.... et qui, d'ailiema, k>- 
'' gent et vivent dans sa maison." 3 Anbiy 
et Ran, page 133, note 19. '' Les domestiqnes 
*' proprement dits, c'e8t-&-dire les gbns atta- 
** ch6i au service personnel des mattiee on i 
*' celui du m^age." The plaintiff does not 
come under this description. He was not 
employed in household or other work <a his 
master's premises, but worked as a team&ter 
in the woods and elsewhere away from his 
master's residence. He was therefore not 
a domestic, and the defendant has conse- 
quently no right to offer his oath as to the 
conditions of the engagement 

As to the other point, the article allows a 
master to prove the payment of the wages 
claimed by his oath, on producing at the 
same time a detailed statement showing the 
various sums paid and the dates on which 
they were given. Here the defendant wante 
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to prove, not a payment made by himself, 
bat the misconduct of his servant ; and he 
farther wants to estimate the damages which 
he sofiered by snch misconduct This is 
altogether beyond the privilege given to mas- 
ters by the article ; and the defendant could 
not be allowed to prove such misconduct and 
damages by his oath even if the plaintiff 
were a domestic. 

Application rejected. 

T. 0, 0. Grandin, for plaintiff. 
D, R. Barry, for defendant 



CIRCUIT COURT. 
Chapbau, (Ca of Pontiac), June 4, 1887. 

Before Wubthle, J. 

Lanoan v. Madobb. 

WUnen—RigJu towe htM awn language, 

Ejaj>:-^ThatiheparHe9 in pleading or teeHfg' 
mg^and witneesee in giving their evidence, 
have the right to use either the English or 
(he French language. 

The plaintiff, who does not understand the 
French language, called the defendant as a 
witness. The first question was put to him 
in English, but he answered in French. The 
plaintiff's attorney reqnested him to reply 
in English, but he answered that, although 
he undeiBtood English, he was not sufScient- 
\y skilled in it to convey his meaning pro- 
perly in that languaga The plaintiff's 
attorney then asked the court to order the 
defendant to answer in English, giving as 
a reason that his client wished the evidence 
to be given in the language which he under- 
stood. 

Pm Curiam. Our constitution makes the 
use of the English and French languages 
optional in our courts. Section 133 of ** the 
British North America Act," provides in 
express terms that ''either of those languages 
** may be used by any peison, or in any 

" pleading or process, in or from all 

" or any of the Courts of Quebec." The de- 
fendant is a French Canadian, and the lan- 
guage m which he is skilled is the French 
language. He wishes to use this language 
before the court and claims his privilege to 
do so. He has the constitutional right to 



use that one of the two authorized languages 
which is his, notwithstanding that his ad- 
versary does not understand it If the plain- 
tiff had appeared in person, I would aj^int 
an interpreter under article 10 of the Q C. P., 
to assist him ; but this is unnecessary as he 
is represented by an advocate who knows 
both languages. I allow the defendant to 
give his evidence in French, as he claims 

the right to use it 

Application refbaed. 

7. O. 0. Orondin, for the plaintiff. 
C. P. Baneyf for the defendant 

COUB DE CASSATION (Ch. d» SBQUftris). 

11 mai 1887. 

Prteidence de M. BioAHiODBa 

Pboo. GtN. DB Rbkniib v. Me X.... 

Letire missive— Secret des lettres— Discipline— 

Avocat— Client— Magistral offensS— 

Communication dUictueuse. 

En aucune matOrCf il ne peut Stre ports atteinte 
auprincipede rinviolalnliti du secret des 
lettres au moyen de procidis d&ictueuXf ce 
principe de haute moralitS intiressant Vor- 
dre public. 

SpScialement une lettre confidentieUe, adressie 
par un avocat d Vun de ses clients habUuelSf 
ne peut servir defondement d une poursuite 
disciplinaire centre cet avocatf d raison <f ftr- 
pressions ou imputations outrageantes qui die 
conHaidrai^ pour un magistral, lorsque t^eit 
aumfyris de la volont6 de son auteur et 
mime du desdnaiaire ou de ses hMtiers, 
qu^eUe a itipar un vhitable (ibus de con- 
fiance communiquU d oe magisiraL 

M. le procureur g6n6ral prds la Cour d'ap- 
pel de Rennes s'est pourvu en cassation 
contre I'arrdt de oette Cour, en date de 7 mars 
1887, rapports 10 Leg. News, 183. 

Ce pourvoi a ^t^ rejet^ par la Chambre des 
requites aux termes d'un arr^t ainsi congu : 
LaCoub, 

Attendu que Tarr^t attaqu^ constate en fait 
que la lettre confidentieUement ^rite par 
Me X.... en r^ponse k la d^pdche d'un de 
ses clients habituels, a 6t4 d^toum^ au m^ 
pris de la volont^ de son auteur et mdme des 
h^ritiers du destinataire, pour Stre oommu« 
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niqu^ par on veritable abus de confiance & 
la peiBonne qn'elle devait offenser ; 

Attendu qu'en aucune mati^re il ne peat 
Streport6 atteinte au principe de rinviola- 
bilit^ du secret des lettres an moyen de pro- 
c^^ d^lictueuz, ce principe d'une baate 
morality int^ressant Tordre public; d'oiH il 
suit que la Cour de Bennes, salsie d'une 
poursuite disciplinaire centre Me X ... a fJEiit 
une irr6prochable application de la loi en 
disant qu'il n'y avait lieu de fiaire 6tat de la 
lettre incrimin^ ; 

Bejette. 



TRIBUNAL CIVIL DE QUIMPEB. 

11 mai 1887. 

Pr6iidenoe de M. Pavbc. 

X.... v.J.-.» 

Lettrea missives— LeUre confidenHeUe— Secret — 

Awoai—DiterUum et usage iUiciUs— 

ResHtuHon — Dommages-intirSis* 

Lefaitde disposer d*une lettre missive confiden" 
tieUe, d'en prendre ou d^en laisser prendre 
copie et de ne la point rendre d son expi' 
dUeur qui seul a des droits sur elk depuis le 
diets du destinataire, autorise Vexpiditeur 
d demander et d obtenir une r^rati^ 
picuniaire et la restitution de la lettre, 

II en est ainsi spicialement dufait dupr6sident 
d^un tribunal de commercet qui s'approprie 
une lettre confidentielle icrite par un avocat 
d son dient apris la perte d^un proems et 
qui la transmet au chrf du parquet du 
ressortf pour obtenir une condamnaiion 
discipHnaire contre Vavocat en raiwn dHm- 
putations injurieuses ou outragearUes pour 
sa per Sonne. 

Nous avons d^jft rapports les fails IL I'oc- 
casion desquels a surgi ce proc^ : 

Aprds le d6c6s de Tun des clients de Me 
X . . ., avocat, survenu en 1886, le notaire, qui 
procMait k Tinventalre, trouva dans les 
papiers du dtfunt une lettre, que Tavocat 
avait icrite k son client, au lendemain d'un 
procds qu'il avait plaid6 pour lui et perdu en 
1883. Cette lettre, qui contenait des appre- 
ciations plus que vives k regard de Tun des 
magistrats, qui avait concouru au jugement 
du procte, fut salsie par le notaire, et en- 



voy^ par lui, malgr^ la protestatiaa des 
h^ritiers du d^funt, au mi^strat qui s'y 
trouvait vis^. A la suite de cette oommu- 
nication, Me X... fut traduit disciplinaixe* 
ment devant le Conseil de TOrdrs qui 
Tacquitta. M. le procureur gi6n6ral prte la 
Cour de Bennes, ayant inteijet^ appd de 
cette decision, la dite Cour, statuant diaci- 
plinairement en Cbambre da Conseil, rendit 
k la date du 7 mars 1887, un arr^ rapport^ 
10 Leg. News, 133, par lequel elle confinnait 
la d^b^ration du Conseil de TOrdre et d^ 
boutait M. le procureur g^n^ral de son appeL 
M. le procureur g^6ra] s'est poorvu en 
cassation contre oet arr§t: la Chambrddes 
requites a 4gftlement rejet^ son poorvoi par 
Tarrdt que nous rapportons plus haat 

Me X ... , ainsi qu'il I'avait £ait pxessentir 
dans sa d^ense, a assign^ devant le Tribunal 
de Quimper la veave de son ancien client^ le 
notaire et le president du Tribunal de osn- 
merce en restitution de la lettre et aolidaire- 
ment en dommages-int^r^ts. Une transaction 
est intervenue entre la veuve du client^ le 
notaire et Pavocat; mais Taction ayant 4t$ 
continue contre Y. . . , president du Tribunal 
de commerce, le Tribunal a statu^ comme 

suit: 

Lb Tribunal, 

Attendu que, quelle que soit la voie par Is- 
quelle Y.... a^t^ mis en possession de la 
lettre confidentielle du 30 juin 1883, question 
qu'en T^tat de la cause il n'y a pas lieu d'ex- 
aminer, il est incontestable qu'il a dispose de 
cette lettre, qu'il en a pris ou laiss^ prendre 
copie et ne I'a pas rendue k son espSditeur 
qui seul a des droits sur oette missive depais 
le d6c^ du client auquel elle ^tait personnel* 
lement et exclusi vement destine ; 

Attendu que le fait de cette detention et 
de cet usage illicites autorise X.... 4 de- 
mander et k obtenir une reparation i>^cu- 
niaire qu'il appartient au Tribunal d'arbitrer 
d'apr^ les circonstances de la cause, et, en 
m^e temps, la restitution de I'toit objet 
du litige ; que cependant, en fixant le d^lai 
dans lequel cette restitution devra etie efiec- 
tu6e, il convient de tenir compte de la com- 
munication du document k M. le procureur 
g^ndral pr^ la Cour d'appel de Bennes ; 

Par oes motifs, 

Condamne Y..*. k restituer la lettre du 
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30 juin 1883, ^crite par X. . . . k son client et 
toutes les copies que Y . • . . a prises ou laiss^ 
prendre de cette lettre, notamment celle qui 
a 6t6 prodnite dans Finstance, et le fac-simile 
qui a ^t6 6tabli ; dit que cette restitution 
aura lieu dans les vingtHjuatre heures du 
pr^ntjugement pour le cas ot il Taurait 
entre les mains au moment de la significa- 
tion, et dans les vingt-quatre heures qui sui- 
VTont la rtoption par Y. . . • de ladite lettre 
an cas oil il ne I'aurait pas regue de M. le 
procureur g^6ral pr^ la Coar d'appel de 
Rennes, ant^eurement & la notification du 
present, et ce, & peine de 5 francs de dom- 
mages^int^dts par chaque jour de retard; 

Condamne Y...« & payer k X.... une 
somme de 100 francs IL titre de dommages- 
int^r^ts; 

Le oondaome aux d^pens, exclusion faite 
des frais de poursuite dont le demandeur 
s'est d^iste, etc — 

NoTB. — Celui qui est mis par une erreur 
ou par une fraude en possession d'une lettre 
missive coniidentielle destin^ ft un tiers ne 
peut, centre le gr^ de Texpdditeur, Stre admis 
ft faire usage de cette lettre dans son lnt6ret 
personnel V. Cass. 3 mai 1875 (S.75.1.197) ; 
Bennea 26 juin 1874 (a75.2.34); Rennes 7 
mars 1887 (Gaz.Pal.87.1.383) et la note. La 
production de pareille lettre par le tiers est 
d^ lors susceptible de donner lieu ft des re- 
parations civiles. y. Cass. 3 f^vrier 1873 
(D.73.1.468), Comp. aussi : Cass. 12 mars 
188G et le rapport de M. le conseiller Dupr6- 
Lasale (Gaz.PaL86.1.598). 



RECENT QUEBEC DECISIONS* 

Lot des Licences de 1878 — Tribunal compitenU 

Jxtgif Qu'une poursuite pour contravention 
ft " la loi des licences de Quebec de 1878," ne 
peut 6tre jug^ par trois juges de paix ; et 
Bar un bref de prohibition, la sentence ou 
conviction rendue par trois juges de paix 
sera annul^e. — Arseneavit v. Im Corporation 
df SL Charles, Angers, J,, C. S., Montmagny, 
S mai 188G. 



Procidwre — Bref d^appel, 
If*9^, Qne lorsque le bref d'appel n'a 6t^ 



* 13Q.L.R. 



signifi^ ni ft la partio. ni ft son procureur per- 
sonnellement pendant le d^lai fix6 par la 
loi, Tappelant a perdu le droit de signifier le 
bref d'appel, et Tappel devra ^tre renvoy^. — 
Oingras & Ckoqvet, en appel, 3 f6v. 1887. 

Biilet promissoire—Porteur de bonne foi — 
Fraude, 

Jvgiy Que lorsqu'un billet promissoire a 6t& 
obtenu par fraude, le tiers, qui en est devenu 
porteur meme de bonne foi, ne peut en reoou- 
vrer le montant du signataire. — Banque 
Jacques Cartier <k Lesoard, en appel, 4 d^. 
1886. 

Preuve — TSmoin, 

Jugij 1, Qu'on peut en transquestionnant 
un t^moin, appel^ pour prou ver la bonne repu- 
tation de P^pouse du demandeur, demander 
ft ce temoin s'il a pay^ tons ses cr^anciers, et 
que s'il refuse de r^pondre la Courpourra 
Vy contraindie. 

2. Qu'en transquestionnant un autre t^ 
moin, une femme marine, appel^e pour 
prouver la mauvaise reputation de Tepouse 
du demandeur, il n'est pas permis de lui 
demander pour la discr^diter, si elle a eu 
des rapports chamels avec un autre que son 
marl. Dussault v. Bacon, C. S., Andrews, J., 
27 oct 1886. 

Chemin — Ponceau — Action en dSmoliHon, 
I^S, Que dans Tespdce actuelle, les appe- 
lants etant autoris^ par la loi ft construire 
un ponceau (culvert), sur le chemin qui est 
sous leur contr61e et qui longe la terre de 
Tintime, il n'y a pas lieu ft une action pour 
faire d^molir ce ponceau. Les Syndics des 
Chemins A Barritres de la Rive Sud dc Bigin 
et al., en appel, 5 fiv. 1887. 

Caution judicatum solvi — Frais^-Appd, 
Jugi, Quot quelques g^n^raux et amples 
que soient les termes du cautionnement 
fourni pour le paiement des frais sur une 
action, instance, ou proc^, portee, intent^e, 
ou poursuivi dans cette province, par une 
autre personne qui n'y reside pas, les cau- 
tions ne repondent que du paiement des 
frais en premiere instance, et ne sont pas 
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tenus au paiement de ceux de Tappel.— 
Baulet V. Levasteur, en revision, 31 mars 1887. 

Stamkr-'Priviieged communieaHon. 
A statement made concerning a servant, 
by her late employer, to the keeper of the 
registry office through whom she had been 
engaged, and reflecting unjastly upon the 
character of such servant, will not be con- 
sidered a privileged communication. — Fitz^ 
gibbovu & Wool9ey et vir, in appeal, Feb. 7, 
1887. 



Husband and wife^Deserdon by wife-^ 
Order to relum. 

Held, That the obligation of a wife to re- 
side in her husband's home is conditional 
upon the furnishing by him of one reason- 
ably fit for her residence. 

That inasmuch as by her marriage the 
wife contracts the obligation to reside with 
her husband at his home, an action at law 
accrues to the latter to obtain an order and 
judgment of the court to compel her obe- 
dience to such obligation, and power is 
vested in the Court to put such judgment 
into execution. 

That a wife needs no further authoriza- 
tion to defend such action than that fur- 
nished by the fact of her husband's causing 
the issue of a writ summoning her to do so. 

That the wife's right to the advantages 
secured to her by marriage contract being 
conditional upon the observance by her of 
the obligations incumbent upon her as 
such wife, she may, if, without lawful 
reason or cause, she leave her hus- 
band's home, and refuse to return thereto, 
be condemned and ordered to return to her 
husband and remain and live as his wife, 
and in default of obedience to such judg- 
ment, may be declared to have forfeited all 
her matrimonial advantages. 

That such forfeiture, in the present case, 
would include also certain advantages 
secured to the defendant in and by a certain 
deed of donation inter vivos by the plaintiff 
to his son by a former marriage, made by 
the plaintiff in view of his intended mar- 
riage with defendant 

That such forfeiture will be declared, 



without prejudice to the execnti(m of such 
judgment and order to return, and enfcaroB- 
ment of obedience thereto, in due oouneof 
law. 

Qaaere, can such judgment and order to 
return to the conjugal domicile be enforced 
by contrainte par corps, or can her return be 
procured by force, man^ milUari f — ^Stnufocofi 
V. Poulin, a C, Andrews, J., April 6^ 1887. 



Election — Reeompte. 
Jugi, 1. Que I'omission par unsous-officier 
rapporteur, d'apposer aes initiales sur le dos 
de tous les bulletins de votes donnte i on 
bureau de votation, n'invalidait pas ces 
bulletins. 

2. Que nonobstant la disparition dee bul- 
letins de votes donnte & un ou plusieun 
candidata dans un bureau de votation, le 
juge doit recompter les suffrages daiiii6B 
dans tous les autres bureaux de votation. 

3. Que vu la disparition de 130 buUetins 
de votes donnte & un bureau de votation, le 
juge ne pent pas recompter les suflTragei 
donn^ k oe bureau de votati<»i, et doit 
donner instruction & I'officiempporteor 
d'agir, au s«:get de oe bureau de votatioii, 
conform^ment k la sect. 63 de I'Acle dei 
Elections.— ^b^Mirte Tremblay, C S., Malbaie, 
Routhier, J., 16 mars 1887. 



THE JUBILEE AT THE LA W SOCIETY, 

On Saturday, June 4. and on Monday, 
June 6, the members of the Incoipomted 
Law Society celebrated the Queen's Jabike 
by banquets in the Central Hall of the Royal 
Courts of Justice. 

The Lord Chancellor, in responding to the 
toast of his health, said: I oonliass I am 
gratified by the manner in which yon re- 
ceived this toast, not only because I am 
naturally proud of the high office it is my 
privilege to fill, but also because I have been 
informed that the members of my own pro- 
fession were disposed to regard with a 
jealous, if not with an unfavourable, aspect 
the legislation which I have proposed to the 
nation. I am now delighted to have such a 
contradiction of that statement as I have 
received, and although I believe that vhat- 
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ever law was passed, lawyers, who by virtae 
of their profession are loyal subjects, would 
recognise the fact that their primary duty is 
to enforce the law, yet, without professing 
any canting view about men being absolute- 
ly regardless of their own interests, I believe 
that that which makes the law cheaper and 
more popular is ultimately to the personal 
advantage of members of the profession of 
the law. You have heard from Lord Chelms- 
ford — and I am delighted to hear him in 
such an assembly as this, in which I will 
venture to say that the name of Thesiger 
must ever be dear — what those whose hearts 
beat beneath red coats will and can do on 
behalf of their Queen and country. Some of 
the most important questions of the world 
that have ever been decided have been 
decided in the Ck)urts of law as well as on 
the field of battle ; and as long as you have 
brave soldiers, loyal subjects, and able and 
courageous lawyers to fight your battles on 
fields of battle, in Courts of law, and at sea, 
yon will maintain that same position you 
have hitherto maintained, not simply by 
mere bmte violence and force, but by the 
recognition of this great fact, which all in 
this great hall ought to recognise— that in 
the result and in the end, truth and justice 
will finally prevail. 

The President, in proposing the toast of 
' The Bench and the Bar,' adopted the words 
of JLord Justice Bowen, used on a recent 
occasion, that 'justice is administered in 
this country, immaculate, unspotted, and 
unsuspected. There is no human being 
whose smile or frown, no Grovemment, 
Conservative or Liberal, whose favour or 
disfavour could start the pulse of an English 
Judge upon the bench or move by one hair's 
breadth the even equipoise of the scales of 
justice.' The bar is the portal by which 
alone the bench is approached and gained, 
and the bench is the reward of honourable 
and successful exertion at the bar. As we 
venerate and respect the bench, so we 
honour and respect the bar from which our 
judges proceed. 

Lord Esher, in responding for the bench, 
said : I and the other judges present are 
here for ourselves and on behalf of all of us 
to asflost in this admirably imagined mode 



of doing honour to the Queen. We are here, 
not only as guests, but as fellow-members of 
the same profession. It is true that our 
profession is divided into three parts, but 
the profession is one, and, except when on 
duty, we are equally members of that one 
profession. That profession is one of high 
and peculiar trust, and must be practised 
not merely w^ith honesty, but with the most 
scrupulous and delicate honour. That honour 
strikes us in difierent ways. The judge 
knows of nothing in the profession but what 
is brought before him in a public Court 
His honour, therefore, only requires of him 
that he shall spare no pains or trouble to 
come to a right decision. The barrister 
knows of no circumstances in his profession 
but those which are contained in his brief; 
but he has a most severe responsibility in 
determining how much of that which is in 
his brief shall be disclosed. That which he 
thinks right not to disclose in Court, he is 
bound in honour never to disclose at alL 
But the solicitor, from the necessity of the 
case, is made to know circumstances of the 
most delicate kind, and if he were to betray 
the secrets which must be entrusted to him, 
he would in many cases destroy the peace of 
families, and in others the fortunes of multi- 
tudes of people. It is upon that division of 
our profession, therefore, that the delicacy of 
trust of which I have spoken weighs most 
heavily, and I am here to-day in order to 
testify to my most earnest belief and con- 
viction that that delicacy of trust is rarely, 
if ever, betrayed. I am here on behalf of 
Her Majesty's judges to say that we come 
here as members of our one profession for 
the purpose of showing the respect which we 
feel, and which everybody feels, for the divi- 
sion to which the great majority of this 
company belong. 

The Attorney-General, in responding for 
the bar, said : The bench, the bar, and solici- 
tors each have their respective duties. These 
respective branches and duties have existed 
for hundreds of years. There will, I have 
no doubt, be some changes, but I hope none 
of us will ever be tempted to break down 
^at particular line of difference which now 
exists between solicitors and the bar. Let 
the facilities for changing from one branch 
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of the profession to the other be made as 
easy as possible. Let those at the bar who 
think they can work better as solicitors and 
let those solicitors who think they can get 
on at the bar have every means of changing 
afforded to them. But do not, in the inter- 
est of our great profession, break down those 
distinctions which have worked so well 
hitherto. I need not refer to the mutual 
confidence and trust that is engendered by 
the relations between solicitor and client and 
solicitor and barrister, but I feel sure that 
most members of the profession will be 
satisfied that it is to the interest of all its 
branches that we should remain as we are. 



INSOLVENT NOTICES, ETC 

Quebec Official Q(ueUe, June 18. 

Judicial AbandonmenU. 

Joseph Gorrivaatt, Sherbrooke, June 13. 
Ob^line Lefobvre (Jos. Girooz A Co.), Montreal, 
Jnne 8. 
Louis Lavertu, Sherbrooke, June 8. 

Curatort appointed, 

Be Ob^line Lefebvre.— C Desmarteau, Montreal, 
curator, Jane 16. 

Ee'Sa.jioMon Fauteux, Upton — Kent A Turootte, 
Montreal, curator, June 8. 

Re Alphonse D. Parant, cashier, Montreal— David 
Seath, Montreal, ouratori June 14. 

/20 William H. Parsons (W. H- Parsons & Co.), 
commission agent, Montreal.— S. C Fait, Montreal, 
June 16. 

Dividends- 

Re Albert P- Benoit.— First and final dividend, pay- 
able July 5, J. J. GriflBth, Sherbrooke, curator- 
*Re Edouard Hudon, St. Octare. —First and final 
dividend, payable July 1, H. A. B^dard, Quebec, 
curator. 

Re Wilson Jk Cowley .—First and final dividend, pay- 
able July 7, J. M. M. Duff, Montreal, curator. 

Separation at to property. 

Margaret Maria Bond vs. George Barry, Montreal, 
trader, June 14. 

Elisabeth Bruce Gardner vs. Harry Maclaren, tra- 
der, Montreal, June 10. 

MiniUes qf Notary transferred. 

Minutes of lato Robert Trudel, Ste. Genevieve de 
Badscan, transferred to David T. Trudel, of same 
place. 



GENERAL NOTES. 



Mr. David Dudley Field, at the age of eighty-two, 
sails for Europe to attend a convention of the Associ- 



ation for the Reform and Codification of the Law of 
Nations, to be held at the Guildhall, London, Joly 
25th ; one of the Institute of International Law, to be 
held at Heidelberg early in September; and one of 
the Commercial Law Congress, to be held in Antwezp 
the last of July. 

Was Hb Pbopkely Briefed? — In the case of 
Miwouri v. Jump, decided by the Supreme Court of 
Missouri, December, 1886, 7th Western Bep. 280. the 
Court said : " Appellant's counsel has not furnished 
us with a brief on his behalf, and we have been com- 
pelled to search the record without such aid. If ooao- 
sel thinks a cause of sufficient importance to appeal it 
to this Court, and the errors committed by the lower 
Court of sufficient magnitude to warrant a reversal of 
the judgment, he does not discharge his duty to bis 
client if he fails to file an abstract and brief in the 
case, and has no right to complain if this Court over- 
looks some point upon which the judgment might have 
been reversed.' 

Citizens and Citizenksbes. — In State ex reL it- 
Campbell V. County Court it was held by the Supreme 
Court of Missouri, February, 1887, that the word 
* citixens ' included persons of both sexes in determin- 
ing whether a majority of the * assessed tazpayio« 
citisens ' had signed a petition for the granting of a 
dram-shop license. * The rule of construction.* said 
the Court, * forbids us to accept the proposition *o 
earnestly and ingeniously contended for by couitfel 
for the relator— viz. : That the word citisens as used 
in the above section only includes such male citiieos 
as have the right to vote. To give the word thie 
meaning would be in plain disregard of the rule, by 
restricting its application to a fractional part of the 
persons falling within the customary meaning of the 
term citixen.'— American Lood Records 

A CuRioos Claim.— According to the Albany La*f 
Joumalt a jilted suitor recently sued the father of s 
young lady named Sarah, in the Court of Common 
Pleas of New York, and all<iged that the defeadant 
agreed with the plalntiflf, in consideration of the plain- 
tiff, upon the request of the defendant, marryinf 
Sarah, to give his consent to the marriage ; and thsi 
the plaintiff* had expended large sums of money in 
entertaining Sarah, making coetly presents to her, 
preparing for housekeeping, and incurring other ex- 
penses necessary and incident to entering upon family 
life, at the request of defendant ; but that the defeod- 
ant had refused his consent, and induced Saiah not to 
marry the plaintiff, and the plaintiff claimed $10,000 
damages. While the action was pending Sarah mii- 
ried another man, and the plaintiff married another 
woman. Upon the eve of trial the plaintiff's preseoU 
were returned. A few days before the trial the plain- 
tiff moved for leave to amend his complaint, bat the 
Court denied the motion ; and the cause being osllsd 
for trial a day or two later, the plaintiff's oouossl 
moved for a discontinuance, which was granted on 
the usual terms, the Court remarking that the oaec 
was unprecedented, and that the defendant's conten- 
1 tion that the action was not maintainable was correct 
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Referring to the subject of copyright in 
lectures, the LawJovmcd says :— *« The House 
of Lords, in the case of Caird v. Syme, has 
had to come to close quarters with that le- 
gacy of doubt and hesitation which Lord 
Hdon bequeathed to the profession in Aher- 
filthy V. H%ach%n«m, 3 Law J. Rep. (o.s.) 
Chanc 209. Lord Eldon put the right of a 
lecturer to restrain the publication of a lec- 
ture partly on the ground of contract and 
partly on the ground of property. The theory 
of contract can hardly hold, because it only 
reaches to publication by the person who 
hears the lectured The true view of the law 
seems to be that there is a right of property 
at common law in a lecture, whether reduced 
into writing or not, so long as the lecture is 
not published to the world. The delivery 
of Mr. Abemethy's lecture to the Students 
at St Bartholomew's hospital was not a pub- 
lication of this kind ; neither was Professor 
Caird's delivery of his lecture m the Univei^ 
sity of Glasgow such a publication. This 
appears to be the view entertained by the 
Lord C hancellor anfl Lord Watson, and Lord 
Fitagerald differs only as to the application 
of it, being of opinion that the delivery of 
the lecture in the university was a publica- 
tion. On the other hand, the Scotch judges 
held that the publication by the defender 
'did not constitute an infringement of any 
le<?al right of property or otherwise belonging 
to or vested in the pursuer.' We can well 
understand the Scotch judges being puzzled 
by Lord Eldon's halting periods ; but we are 
glad to know that the law is now established 
on iu true footing— namely, that there is a 
right of property in lectures." 



Nxchoh V. StaU, before the Supreme Court, 
Wisconsin, March 22, 1887, was a novel 
example of burglarious entry. The accused 
concealed himself in a chest and had him 
self shipped in an express car, and in that 



way gained admission to the car, with 
intent to assault and rob the express mes- 
senger while the train was en rauU, The 
Court held this to be a breaking and enter- 
ing the car,within the meaning of the statute. 
The Court said: "The question recurs 
whether the proofs show that there was a 
breaking in fact, within the meaning of the 
statute. Certainly not in the sense of pick- 
ing a lock, or opening it with a key, or lifting 
a latch, or severing or mutilating the door, 
or doing violence to any portion of the car. 
On the contrary, the box was placed in the 
express car with the knowledge, and even by 
the assistance of those in charge of the car. 
But it was not a passenger car, and the 
plaintiff in error was in no sense a passenger. 
The railroad company was a common carrier 
of passengers as well as freight But the 
express company was exclusively a common 
carrier of freight, that is to say, goods, wares 
and merchandise. As such carrier, it may 
have at times transported animals, birds, 
etc., but it may be safely assumed that it 
never knowingly undertook to transport 
men in packages or boxes for special de- 
livery. True, the plaintiff in error contracted 
with the local express agent for the carriage 
and delivery of such box, but neither he, nor 
any one connected with the express car or 
the train, had any knowledge or expectation 
of a man being concealed within it On the 
contrary, they each and all had the right to 
assume that the box contained nothing but 
inanimate substance — goods, wares, or mer- 
chandise of some description. The plaintiff 
in error knew that he had no right to enter 
the express car at all without the consent of 
those in charge. The evidence was sufficient 
to justify the conclusion that he unlawfully 
gained an entrance, without the knowledge 
or consent of those in charge of the car, by 
false pretenses, fraud, gross imposition and 
circumvention, with intent to commit the 
crime of robbery or larceny, and in doing so, 
if necessary, the crime of murder. This 
would seem to have been sufficient to con- 
stitute a constructive breaking at common 
law, as defined by Blackstone, thus: *To 
come down a chimney is held a burglarious 
entry, for that is as much closed as the 
nature of things will permit. So also to 
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knock at the door, and upon opening it to 
rnali in with a felonious intent » or under 
pretence of taking lodgings, to fall upon the 
landlord and rob him; or to procure a con- 
stable to gain admittance in order to search 
for traitors, and then to bind the constable 
and rob the house. All these entries have 
been adjudged burglarious, though there was 
no actual breaking, for the law will not 
suffer itself to be trifled with by such eva- 
sions, especially under the cloak of legal 
process. And so, if a servant opens and 
entere his own master's chamber door with 
a felonious design ; or if any other person, 
lodging in the same house, or in a public 
inn, opens and enters another's door with 
such evil intent, it is burglary. Nay, if the 
servant conspires with a robber, and lets 
him into the house by night, this is burglary 
in both, for the servant is doing an unlawful 
act, and the opportunity afforded him of 
doing it with greater ease rather aggravates 
than extenuates the guilt' 4 Bl. Com. 226, 
227. So it has frequently been held in this 
country that 'to obtain admission to a 
dwelling-house at night, with the intent to 
commit a felony by means of artifice or 
fraud, or upon a pretence of business or 
social intercourse, is a constructive breaking, 
and will sustain an indictment charging a 
buiglary by breaking and entering.' Johnson 
y. Qmtfumtoealth, 85 Peon. St 54 ; 82 id. 306 ; 
State V. WUaon, 1 N. J. Law, 439; 1 Am. Dec. 
216; StaU v. McOaU, 4 Ala. 643 ; 39 Am. Dec 
314 ; Bish. St Crimes, i 312, and cases there 
cited. The same was held in Ohio under a 
statute against 'forcible' breaking and 
entering. Ducher v. StaU, 18 Ohio St 308." 



SUPERIOR COURT. 

Ayucbr (district of Ottawa), June 10, 1887. 

[In Ghamben.] 

Brfore WuRTSLE, J. 

Egan et al. v. Thomson. 

Costs on jnOting in security for costs— Costs of 

Motion, 
Held : — That the disbursement and fee for 
putting in security for costs form part of 
the costs of suit and follow the issue of the 
cause; hut the fee allowed by the tariff to 
the plaintiff^s attorney on the motion for 



security for costs does not fcm part of 
such costs of juU. 

Some of the plaintifb did not reside in the 
province, and the defendant moved for 
security for costs, which was ordered to be 
given by the non-resident plaintiflb. Judg- 
ment was afterwards rendered in &vor of 
the plaintifis, and their attorney included in 
his bill of costs a &e of $3.00 for attendsnee 
when the motion wss made, another fee of 
$3 . 00 for attendance at the putting in of tbe 
security, and $1.00 for tha ProthonotaiT's 
fee for the bond. The defendant objected to 
these items; and the prothonotaiy struck 
off the first, but allowed the two others. The 
taxation was then informally submitted 
by the parties to the judge for revisioo. 

Phb JUDKaac. Every non-resident who 
brings an action in this province is boond, 
under the provisions of article 29 of the C 
C, to give security for the costs which tbe 
party sued may become entitled to recoTer 
from him. The putting in of such secority 
is a necessary proceeding in the cause, and 
the costs thus incurred are necessary costs. 
They therefore form part of the costs of sail, 
like the costs on any other act of procedare 
required by the code of procedure or the 
rules of practice. 

When the plaintiff does not voluntarily 
put in the security for costs, he is in default^ 
and the defendant may take proceedings to 
compel him to do sa The defendant then 
enforces the fulfilment of an obligation doe 
to him against a debtor in default; and 
when the plaintiff is ordered to give tbe 
security, he, like any other losing party. 
must pay the costs incurred or the judicial 
proceedings adopted, and that whether tbe 
recourse be by dilatory exception or by 
motion. He does not receive but has to pay 
costs on the proceedings to enforce the fulfil- 
ment of his obligation. In the present case, 
the plaintiflb have therefore no right to re- 
cover the fee of $3.00 payable to their attor 
ney for his appearance on the motion from 
the defendant 

I maintain the ruling of the ProthoDc^ary 
in his taxation of the bill of oosta. 

Revision refoaed. 

/. R, Fleming, Q.C., for plaintiflfe. 

Asa Gordon, for defendant 
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CIRCUIT COURT. 

MoNTRBAL, Jane, 1887. 
B^ort Cabon, J. 
Gannon v. SauvA. 

Hmj):— ff^e QW}d% are ordered by leUer 
wriUen in the Pnmnce of Ontario, and ad- 
dre99dd to the city of Montreal, and the 
good* are shipped by (he vendor at MonU 
real, dddressed to the purchaser in Ontario, 
that an excepiwn dkHnataire wHl not lie 
to an action isutituted at Montreal for the 
recovery of the price. 

In this case, the plaintiff sued defendant, 
resident at Cornwall, Ontario, for goods 
ordered by him under the following circum- 
stances : — ^It was proved that the defendant 
requested one Ruest, a trader at Cornwall, 
Ont, to order certain goods for him from the 
plaintiff at Montreal. Ruest wrote from Corn- 
wall to Montreal instructing the plaintiff to 
send the goods to defendant at Cornwall, 
and that defendant would either remit the 
money or pay plaintiff's traveller when he 
came next to Cornwall The plaintiff sued 
defendant at Montreal for the price of the 
goods. 

The defendant pleaded want of jurisdiction 
in the Circuit Court, Montreal, by exception 
dMinatoire, and quoted Gault A Bertrand, 
25 L. C J. p. 340 ; also Desmarteau v. Ifan*- 
JUld, 3 Leg. News, p. 136. 

The learned judge, in rendering judgment 
dismissing the exoqtticn didinatoire, held 
thatthoagh the order was written at Corn- 
wall, it was accepted in Montreal, and the 
goods were delivered to the deflsndant by 
delivery to the carrier at Montreal, being 
thereafter at the risk of defendant, and 
hence the sale and delivery being com- 
pleted at Montreal, the cause of action arose 
there, and therefore the Court had jurisdic- 
tion in the case. 

Exception dismissed. 

Lariviire, for plaintifil 
Dunlop, Lyman & Maqphersonfox defendant. 
(f. & u) 



RECENT QUEBEC DECISIONS. * 

Donation d^u9irfruit d conjoints—InsaisissabilitS. 
Jugi, (iu*\in usufruit donn6 it conjoints ne 
pent dtre divis6, de manidre & faire offrir aux 
ench^res publiques la part du mari, et* & la 
faire attribuer, par adjudication, iL un stran- 
ger, qui jouirait ensuite conjointement avec 
la femme. 

2. Qu'une telle division rSpugne A Tordre 
publique, et est impossible d'exScution. 

3. Que Tusufruit entier des deux conjoints 
ne pent 6tre saisi et vendu, attendu que telle 
saisie et vente affecteraient les droits du con- 
joint non tenu k la dette, et par cons^uent 
il n'est loisible de saisir ni la part du dSfen- 
deur, ni Tusufruit en entier.— ^ocford d Anc 
til, en appel, 6 mai 1886. 



Sociiii en nom collecttf—Pomoir des membres, 
Jugi, Que les membres d'une sociStS en 
nom collectif ne penvent lier la sociStS que 
pour les obligations qu'ils oontractent en son 
nom, dans le cours des aflGures dont elle se 
m^le. 

Que ^association d'une 8oci6tS existante 
aux affaires d'une personne, pour former avec 
celle-ci, une autre sociSte, n'est pas une obli- 
gation contracts dans le cours ordinaire des 
affaires de la soci6t4, et que semblable asso- 
^ elation faite au nom de la soci^tS par un de 
ses membres, sans I'autorisation des autres, 
ne lie pas la sociStS, et n'obHge ni elle ni ses 
autres memhieR.— Singleton v. Knight, C 8., 
Casault, J., 8 figvrier 1886, confirm^ en appel, 
4 f(Svrier 1887. 

Vices redhibitoires—Boiterie. 

Jugi, 1. En interpretation de I'article 1530, 
C. C, que la question de "diligence raison- 
nable suivant la nature du vice et I'usage du 
lieu," est laiss^ k la discretion du juge de 
premiere instance ; et sa decision ne doit pas 
etre mise de c6te A moins d'erreur Svideate, 
en matidre d'actions redhibitoires. 

2. Que la boiterie intermittente dans un 
cheval vendu comme Stalon reproducteur, 
avec garantie expresse de tons ddfauts par 
acte authentique, est un vice redhibitoire. — 
Hotde <k Cdti, en appel, 5 f(§vrier 1887. 

\ '^ISaL.E. 
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Mevendi€aH<yiv^ Unpaid vendor. 
Held, That in a contract for the sale of mo- 
veables, a stipulation that no title shall pass 
until perfect payment of the price, is lawful, 
and in default of payment, such moveables 
may be revendicated in the possession of a 
third party who has purchased in good faith, 
unless protected by the exceptions provided 
for by articles 1488, 1489 and 1490, C. C, or 
by a prescriptive title under art 2268. 

2. That a sale by a trader of an article in 
which he does not deal, to a non-trader, is 
not a commercial matter within the mean- 
ing of article 2260 of the Civil Code— Gray 
V. VHopiud du Sfocri Coewr, S. Q, Andrew^, J., 
April 6, 1887. 

Jury de ttiedietate linguae en proems pour 
dilit (misdenBeazior). 

Jugif Que dans les proces pour delit (mis- 
4^1][ieanor), coiODme dans ceux pour f61onie, 
lle^r^venu a droit k tm jury compos6 de per- 
SoiuMEt dont moita^ aiz moins parlent la lan- 
.gue M la defense. — Rtgina v. Magtdre, Cour 
du B9ii^4ia la Beine AU criminel, Tessier, J., 
26 avril l«S7. 



TRIBUNAL DE OOMIMERCE DE LA 
SEINE^ 

20 mai 1887. 

Pr6sid©nce de M. LBvnrLiKR. 

Dbyroixb v. Mboicin. 

Jowrrumx et ScnU pSr%edique»--Artide9 — lU" 

dacteur — Ritribution — B^pToduction— 

Jowrrumx gimilaire^^PropriiU 

litUraire. 

rScrivain qui, moyennant rftSr»bu/ton, rMige 
des ariicUs pour un journal, ffinUrdii par 
cda mime de reprodmre ces mim^s arHcUfi 
dans des joumaux simUaires. 
II en est ainsi mrtout lorsque ces artides ont iU 
fails pour une publication spici^ destinte 
d. former un recueU. 
Lb Tbibunal, 
Attendu que DeyroUe expose que Megnin, 
ancien collaborateur de son journal, intitule 
VAcdimatation, a cr^^ un journal similaire 
ayant pour titre VEleveur, et pretend que la 
ressemblance entre les deux feuilles est de 



nature A produire une confusion et k pe^ 
mettre A Megnin de s'emparer dela clients 
du journal VAcdimalaHon, oe qui CQDStitoe- 
rait un fait de concurrence d^yale qa*il 
convient de faiie cesser ; 

Mais attendu que, s'il est vrai que \b 
journal de Deyiolle est intitule VAcdmata- 
Hon, et que le m6me mot "Acclimatati<Hi " 
figure oomme sous-titre dans Is joamal de 
Megnin, dont le titre principal est VSeeevr, 
Temploi de ce mot ne sanrait 6tre bUmaUe 
que si la dispocdtion du joamal inerimin^ 
^tait assez semblable 4 oelle du joomal pr^ 
existant x)our qu'ils puissent ^tie pris Ton 
povLT Tautre; que de Pexameii fait par le 
Tribunal il ressort, au oontraire, que F^SZenw 
diff^re de VAccHfnataiion daoB tootes ses 
parties essentielles : dispositions de la pre> 
midre page, titre, format et couleur de U 
couverture; qu'aucune confusion n'est pos- 
sible entre les deux joumaux: quHln'jA 
done pas concurrence d^oyale, et que ce 
chef de demande doit ^tre rapouss^ ; 

Sur la defense de publier les articles d^ji 
parus, et snr 20,000 ft. de dommages-intf 
r^ts: 

Attendu que Megnin pretend, qn'^tant 
Tauteur des articles public dans le journal 
VAcdimatatian, dont il n'aurait alidn^ la -pro- 
pri6t^ que partiellement et pour la pobUca- 
tion dans le joomaJ de DeyroUe seulement, 
il serait en droit de reproduire oes memes 
articles dans tel journal qu'il lui ccmvieQ- 
drait et, notamment, dans le joom&l 
VEleveur, dont il est propri6taire ; 

Mais attendu qu'il est 6tabli que M^^n, 
employ^ 4 appolntements fixes ches Dey- 
roUe, a, en outre, re^u de DeyroUe use 
remuneration fix^e A la ligne pour la reac- 
tion de ces articles dans le joamal YAcdima- 
tadon ; qu'il s'agit, en I'espdoe, d'une publi- 
cation sp^ciale destin^e 4 former an recaell 
ainsi que I'indique la pagination et la table 
des mati^res, pubU^e dans le dernier nomero 
de Tann^e ; que Megnin, en aooeptant de 
r^diger les articles dont s'agit, s'est interdit, 
par cela m^me, de reproduire oes memes 
articles dans des joumaux similaires ; 

Et attendu qu'il est justifie que Megnin a 
reproduit plusieurs de oes artides dans son 
journal VEle^oeur qui s'adresse 4 la m^me 
clientele que le journal de DeytoUe ; qn'il 
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convient, en consequence, de faire defense 4 
Megnin de continuer 4 reprodoire les articles 
dont B'^ity et sous une oontrainte 4 im- 
partir ; 

Attendu en outre, que les publications 
iaites jasqu'4 ce jour par Megnin ont caus^ 4 
Beyrolle un prejudice dont il est dd repa- 
ration 4 oe dernier; que le Tribunal, avec 
les elements d'appr^ciation qu'il possMe, en 
fixe rimportance 4 200 fr., an payement 
desquels Megnin doit etre tenu ; 

Sur la publication du jugement 4 inter- 
venir : 

Attendu qu'il est etabli, pour le Tribunal, 
que Deyrolle tronvera dans les dommages- 
int^rets auxquels va etre tenu Megnin une 
reparation snffisante du prejudice qu'il a 
^prouve ; que ce chef de demande doit done 
etre repousse ; 

Par ces motifs, 

Fait defense 4 Megnin de publier, 4 
ra?enir, les articles dej4 parus dans le 
journal de Deyrolle, et ce 4 peine de 50 £r., 
par chaqne contravention constatee ; 

Condamne Megnin 4 payer 4 Deyrolle 200 
francs, 4 titre de dommages-interets ; 

Declare Deyrolle mal fonde dans le surplus 
de sa demande, Ten deboute ; 

Condamne Megnin aux depens. 

Nom — La cession iaite 4 un editeurpar 
nn auteur du droit de publier un ouyrage 
s'entend lorsqu'elle ne contient aucune 
reserve formelle, de la cession meme du 
droit de propriete ; en consequence elle 
emporte pour le cessionnaire le droit exclusif 
de reproduction ou de reimpression. V. 
Poulet, Propr. litt et artist, No. 242 : Blanc, 
de la Contief:, p. 278. Sic: Paris 2 juillet 
1834 (Gaz. des Trib. du 3 juillet; Paris 23 
juillet 1836 (le Droit du 24 juillet) ; Trib. civ. 
Seine 9 fevrier 1870 (Pat. 70.95); Trib. com. 
Seine 27 juin 1871 (Pat 71.98). Ces prin- 
cipes s'appliquent-ils aux articles publies 
dans un journal? Contrairement au juge- 
ment ci-dessus, on admet en general la 
negative sur ce point : '' Le contrat qui se 
forme entre le joumaliste et le directeur du 
journal dans lequel il publie son article, est, 
dit M. Pouillet, d'une nature speciale ou du 
moins est limite aussi bien par la force des 
choses que par un usage constant, invariabla 



II est en effet certain que le directeur du 
journal n'acquiert que le droit de publier 
Particle qui lui est remis et n'en devient pas, 
comme un editeur ordinaire Tabsolu pro- 
prietaire. C'est done 4 Pauteur que cet 
article continue d'appartenir et sauf un deiai 
necessaire pour que le journal tire de sa 
publication tons les avantages voulus, 
recrivain reste mattie de publier ailleurs, et 
sous telle forme qu'il lui platt, son travail.'' 
Sic : Trib. civ. Seine 2 Janvier 1834 (Gaz. des 
Trib. du 3 Janvier); Trib. com. Seine 2 
fevrier 1877 (Pat 77.29).— Conird: Trib. 
com. Seine 12 septembre 1838 (Droit du 13 
septembre). II faut cependant, croyons- 
nous avec Dalloz, Vo. Propr. litter., No. 257, 
admettre un temperament 4 cette doctrine 
absolne; on ne saurait en effet autoriser 
recrivain 4 inserer ses articles dans un 
journal faisant concurrence au premier ou 4 
en publier une reimpression dans des 
conditions defavorables pour ce journal. 
Cest cette consideration d'equite qui a de- 
termine la decision du Tribunal dans 
I'espece ci-dessus rapportee, V. conf. Ruben 
de Couder, Diet dr. com. et ind. Vo. Propr. 
litt, No. 206 ; Renouard, Tr. des dr. d'au- 
teurs, t II, No. 164.— G'cw. du Falais. 



MR, JUSTICE STEPHEN ON THE LA W 

OF CRIMES B Y BRITISH SUBJECTS 

ABROAD. 

The following note is contributed by Mr. 
Justice Stephen to the current number of 
the * Journal du Droit International Prive ' :— 

De rimpuismnce de la ligidaHon anglaUe A 

punir Us noHonaux povr crimes ou dilits 

commis A rStranger. 

A propos d'un vol de diamants qui s'est 
opere en 1886 en Belgique, entre Ostende et 
Verviers, on a dit sur le continent : 

' Le vol recent de diamants qui a eu lieu 
en chemin de fer sur le territoire beige par 
des Anglais qui se sont ensuite refugies en 
Angleterre a attire de nouveau Fattention 
des jurisconsultes sur la question de ce que 
pent, ou de oe que ne pent pas la loi an- 
glaise 4 regard des Anglais qui commettent 
un deiit ou un crime 4 retranger et se refu- 
gient ensuite sur le territoire britannique? 
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' Nous BavonB d'ane fa^on g^n^rale^-et la 
preese anglaise Ta encore affirm^ daoii cette 
esp^ce — que la loi anglaise ne permet pas de 
ponrenivre en Angleterre on sojet britan- 
nique qui a oommis an d^lit ou nn crime en 
territoire stranger. Qoant k demander A 
TAngleterre rextradition de sea nationanx, 
la loi pent ne pas s'y oppoaer en principe ; 
mais en pratique, c'est une extradition que 
TAngleterre n'accorde pas.' 

Cest lA une vue exacte de la loi anglaise 
snr cette question J'essayerai d'en donner 
I'explication historique. 

La partie la plus ancienne du droit cri- 
minel anglais est oelle qui r^le la procedure 
criminelle. Plus tard vinrent les definitions 
des crimes : elles se perfectionndrent peu A 
pen et tr^ imparfaitement La procedure 
criminelle anglaise actuellement en vigueur 
est d^velopp^ par un progrds dont on pent 
voir Torigine dans les institutions judiciairee 
de Henry II et qui datent du douzidme 
sidcle. II envoy ait en toum^ ses 'justi- 
ciarii' par tons les comt^ d'Angleterre. 
Dans chaque grande ville (county town) 
venaient des esp^ces de repr^ntants du 
comt^ c'est-Mire les personnes d'impor- 
tanoe (busones), et de chaque commune 
(viU) ' quatre hommes et le reeve ' (gerefa- 
graf-bailli). De ces personnes on formait 
les inquests (enqu^tes) ou juries. Quelles 
etaient la composition et la fonction primi- 
tive de ces corps ? VoilA des questions assez 
obscures ; mais il est bien constats que les 
jur^s etaient originairement des t^moins 
officiels qui faisaient leur rapport aux jus- 
tices du roi sur ce qui s'6tait pass^ dans leur 
voisinage. Plus tard ils se divisdrent en 
deux parties, le grand jury ou jury d'accu- 
sation, et le petit jury ou jury de jugement 
Les srands jurys ou jurys d'accusation 
^talent census savoir ce qui s'^tait pass^ 
dans leur propre comt6 et pas autre chose. 
Ainsi ils ne savaient rien d'un crime commis 
dans un autre comt^ ou k I'^tranger. On 
tenait 4 cette rSgle avec une rigueur si p^ 
dantesque que, si un homme en blessait un 
autre 4 mort dans un comt^, et que le bless^ 
mourut dans un autre comte, le criminel 
^chappait k la repression. On remMiait 4 
cette situation par un acte de parlement 
passe en 1649 (2 et 3 Edward VL c. 24). 



Void quelques phrases de son joeambalB oa 
expose de motifs : 

' It often happeneth that a man it mo^ 
tally stricken in one county, and after dieth 
in another county, in which case it hath not 
been founden in the laws and costoou that 
any sufficient indictment thereof can be 
laken in any of the said twocoontieB; for 
that by the custom of this realm the jnion 
of the county, where such party died of such 
stroke, can take no knowledge <tf the said 
stroke being in a foreign county, although 
the same two counties and places adjoin 
vfery near together ; ne the jurors of the 
county where the stroke was given cannoi 
take knowledge of the death in anothar 
county although that death af^xently 
came of the said stroke, so that the Kin^ 
Majesty within his own realm, cannot by 
any laws yet made or known punish soch 
murderers or manquellers for oflfonoea in 
this form committed and don&' 

En consequence, I'acte ordonne qu'enoe 
cas special le criminel sera justiciable daoa 
Pun ou Fautre comte. Quelques exceptiona 
analogues ont ete faitea de temps en tempa 
par des actes legislatiiii plus modemes, maia 
aauf ces exceptions le vieux principe eat 
toi:jour8 maintenu. Les exoeptioDS sont 
curieuses. EUea donnent une idee aasez 
juste de Tesprit de la Im anglaise etd« la 
nature des reformes qui nous convieiineni 
En efiet le lesultat general est tr^s com- 
mode, maisenmdme temps exoessivBiDeDt 
complique. Voici les principales exoeptiozi£ 
k la regie generale : 

'Le Lord High Admiral' avait toujoan 
juridiction sur les crimes oommis sur les 
navires anglais, soit en mer, soit dans on 
port de mer etranger, soit danaunfleaTe 
etranger en aval du premier pont. 

Cette juridiction est exeroee k pieaent par 
les cours criminelles ordinairea en verto de 
plusieurs actes trds compliques. En vertn 
de cette juridiction, il a ete decide (il n'j a 
pas bien longtemps) qu'on pouvait pcm^ 
suivre en Angleterre un dtoyen des Etats- 
Unis d'Amerique qui avait tue un homme i 
bord d'un navire anglais dans la GarooiM» 
audessous de Bordeaux, mais loin de la mer- 

On a aussi decide que c'etait nn crime 
contre la loi anglaise pour un etranger qiuK 
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oonqiie de Toler xm objet 4 bord d'an vapeur 
anglaiB aiii*rr6 an quai de Botteidam. 
Bans oette espdoe un Anglais 6tait poursuivi 
poor avoir ieo6l6 en Angleterre Fobjet vol^ k 
Botteidam. La d^ense se fondait sur Tar- 
gnment que Tobjet rec^l^ n'avait pas 4t6 
▼ol6 aelon la loi anglaise. Ge voleur hollan- 
daiB commit sans doute on crime centre la 
loi bollandaise, mais non pas centre la loi 
anglaise. La Cour 6tait d'avis que cet argu- 
ment aorait M valable si le crime avait M 
oommis sur le quai, mais qu'il n'^taitpas 
applicable k un crime oommis k bord d'un 
vaissean anglais amarr^ au quaL 

2. La rdgle g6n^ale ne s'appliquait jamais 
aax crimes qu'on poursuivait par voie 
dHmpeachment * parlementaire. En 1309 on 
accusait an Parlement un nomm^Segrave 
d'avoir accuse un certain Jobn Crumbwell 
devant le roi de France (Philippe le Bel) 
' proedictum johannem ad se d^fendend ' in 
cur' regis Francie adjomavit et certum diem 
ei dedit et sic quantum in eo fUit subjidens 
(aic) et submittens (sic) dominium regis et 
regni Anglie subjection! dominii regis 
Francie.' 

En 1786 commengait le procte c^ldbre de 
Warren Hastings pour des crimes commis 
anx Indes. 

3. II y a des lois sp^ciales qui autorisent 
la poursuite devant les cours ordinaires des 
gouvemeurs et autres officiers civils et mili- 
tairee pour des abus d'antorit^ commis par 
enx aux colonies et aux Indea 

4. II y a beancoup de provisions sp^ciales 
qui tempdrent le principedur et sec du droit 
oonunnn en certaines espdces ordinaires. Un 
voleur est cens^ voler toujours tant qu'il 
garde la chose vol^. On peut done le pour- 
suivre non seulement au lieu du vol, mais 
partout oik il est en pessession de la chose 
volte 

Si un crime quelconque se compose de 



* * ImpMohment' (impetitio), 'indictment/ 'appeal/ 
'infonnation/ signifient aconsation. Impeachment est 
niM aeciuation port^ par le House of Ck>mmon8 devant 
le House of Lords. * Indictment ' est nne accusation 
par an grand jury . ' Information ' est nne aeoosation 
f aite er otfSeio par rAttomey-Oeneral. 'Appeal' est 
le nom d'une eepdoe d'aceusation qui n'existe plus. 
C'^tait une aecnsation par une partie ciTile. Si un 
homme ^tatt oonvaincu surun appeal, le roi ne pou- 
rait pas lul pardonner. 



idusieurs actions ou ^v^nements on peut 
poursuivre le criminel au lieu oil quelqu'une 
de ces actions a M faite ou quelqu'nn de cei 
^v^nements a eu lieu. Yoici la definition 
de 'high treason' donn^ en 1350: 'Quant 
homme fait compasser ou imaginer la mort 
nostre seigneur le Boi, madame sa compai- 
gne ou de leur fitz primer et heir' . . . . 'et 
de ce soit " provablement atteint de overte 
faite." On peut poursuivre un homme pour 
oe crime oH quelque ' overte faite ' que ce soit 
s'est pass^. On a poursuivi Lord Preston 
pour trahison en Middlesex paroe qu'il prit 
un bateau sur la Tamise pour aller porter des 
d^pdches H Jacques II aprte sa deposition. 

Si Ton commet un crime 4 une distance 
moindre de 500 yards (461 metres environ) 
de la limite entre deux comt^s, on peut pour- 
suivre le criminel dans Tun ou I'autre. £nfin, 
en bien des cas, on peut poursuivre le cri- 
minel partout oii 11 se trouve, quand on Tar* 
rdte, par exemple s'il est accuse du crime de 
fjAux ou de bigamie. II y a aussi des provi- 
sions speciales pour les crimes qui se com- 
mettent en voyage ou en chemin de fer ou 
dans une voiture publique. 

5. Pour les crimes de murder et de man" 
slaughter (ces mots comprennent tons les 
crimes et deiits qui occasionnent la mort, 
m^me sans intention de la donner), on a fait 
une exception spdciale. On peut poursuivre 
en Angleterre tout sujet britannique accuse 
d'avoir commis un murder ou mandaugfUer 
sur terre, en quelque partie du monde que ce 
soit, et quelle que soit la nationalite de la 
victime- (1) Ceat un exemple bien caracte- 
ristique des petites lacunes qui se trouvent 
ai souvent dans la legislation anglaise, que 
oette disposition ne prevoit pas le cas d'un 
murder ou mandaugMer commis par un An- 
glais k bord d'nn vaisseau etranger en mer. 
Si un tel criminel s'echappait et se r^fiigiait 
en Angleterre, j'ai peur qu'il n'y restfit im- 
punissable. 

(1) 21-25 Vic, 0. 100, d. 9. Sont ^galement punis- 
sables dans le Royaume;n^i quoique commises k V€- 
tnuager les offenses en matidre d'enrOlement militaire 
ou nayal (Foreign Enlistment Act, iS70) V. Archbold'a 
' Pleading and Eyidenee,' p. 29, 30, et 8S.— V. Sur la 
poursuite dans les lies Britanniques dee crimes et d^ 
lits commis en pleine mer ou k T^trauger envers des 
grangers, Magisterial Synopsis d'Oke, Londres, 1872, 
lie ^, p. S4R^Note cftke Editor. 
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En somme, selon la loi a&glaise, an An« 
glaia De peat §tre poursuivi en Angleteire 
pour on crime ou d^lit commis 4 T^tranger, 
& moins qa'il ne tombe sous ane des excep- 
tions ci-deesas mentionnte. 

La raiflon est que tout accuse doit Tetre 
par le grand jury de quelque comt4 anglais, 
et qu'un grand jury ne peat prendre connais- 
sanee, sans Paatorisation expresse d'an acte 
du parlement, de quelque crime qui se corn- 
met hors de son oomt^. 

A cette question : 

** Comme corr^latif de cette lacune de la 
l^slation anglaise, I'Angleterre admet-elle 
que la souverainet^ surle territotre de la- 
quelle le crime ou d^Iit a 6t^ commis par un 
Anglais puisse requ^rir I'Angleterre de lui 
remettre le d^linquant II est affirm^, dans 
lee trait^s qui s'occupent de Textradition. 
que I'Angleterre admet en principe Textradi- 
tion des nationaux ; n^nmoins, comme ce 
principe est en opposition avec oelui qui est 
admis chez les autres peuples, il serait int^res- 
sant de savoir si elle passe k ^application et 
si, en fiidt, I'Angleterre a jamais remis & une 
puissance quclconque un de ses nationaux 
ayant commis un crime ou un d^lit sur le 
territoire de la puissance requ^rante?" 

L'extradition est r^l6e chez nous par un 
acte du Parlementde 1870 (33 et 34 Vict, c. 
52). Get acte autorise la Reine jlfaire des 
trait^s d'extradition avec telle nation qu'il 
lui plaira et d^lareen effet que, sous cer- 
taines conditions, ces trait^s auront force de 
loi et seront ex^catoires suivant une cei> 
taine procMure. L'acte ne d^end pas l'ex- 
tradition des Anglais pour des crimes ou d6- 
lits commis & I'^tranger; mais la plupart, je 
crois meme, tous les traits, portent que les 
parties contractantes ne pourront pas de- 
mander l'extradition des nationaux de la 
puissance requise. 

L'Angleterre a-t-elle jamais remis un sujet 
britanuique k une puissance ^trang^re re- 
qu^rante ? Je crois que non. 

J.-F. Stephen, 

L'un des Juges de la Haute Cour de Justice 
d'Angleterre. 

Note (of the Editor).— La France a pour 
principe de ne pas extrader ses nationaux ; 
mais sa l^islation pr^voit et punit les crimes 



et d^llts commis par eux A F^tranger (C 
Instr. crim., art 5 et s.)* Les autres puis- 
sances paraissent avoir adopts le m^me prin- 
cipe, et ont ins^ dans tons leun trait^s, 
depuis 20 ans, la reserve de la non-extndi- 
tion des nationaux. V. Billot, pi 73. 

En principe, I'Angleterre admet rextradi- 
tion des nationaux ; elle I'a exdoe^ilestvni, 
de son traits avec la France du 14 aoiit 1876, 
art 2 ; mais elle I'a admise dans son traits 
avec I'Espagne du 4 juin 1878, encore que 
cette puiesanoe maintienne la rggle de la 
non-extradition des nationaux. (Heurteau 
Bull. soc. 14g., oomp. Mars 1880.) 

mSOL VENT NOTICES, ETC, 
Quebee Official Chutene, Jme 25. 
Judicial AbanidcmmenU* 
AaffOBto Remi Hudon, Lain Waadon, Jane TL 
George Edmond Moruse, boot and shoe deefer, 
Sorel, June 18. 
T. P. Paradis k fr^re, Matane. Jane 17. 

Curaion appoimteiL 
Re BuB^be Bourgoing, Ste. Flayie.— H. A. Bedard, 
Quebec, oarator, June 16. 

Be Copland A MoLaren.~A. W. Sterenson, Moa- 
treal, curator, June 16. 

Re Darid Rioux, Trois Pistolea.— H. A. Bedant 
Quebec, curator, June 17. 

Dividends. 
Re Louis TrefB^ Donua.— First and final diridend. 
I>ayable July IS. P. B. Panneton, Three Biren. 

curator. . , , 

Re Elie Duf resne, St Barth^lemi.— DiTidend. pay- 
able July 25, Kent & Turcotte, Montreal, curators. 

Re B. S^ntoil.— First and final dividend, iiayabic 
July 9, B. Hanson, Montreal, curator. 

Re L. J. Quilmetto et al.— Diridend, J. S. Brown. 
Montreal, curator. 

SeparxUion at to propertjf. 

Margaret Jane MoArthur ts. Milton Penniactoa, 
trader, Montreal, June 20^ 

GENERAL NOTES. 

Libel,—** Crank,"-An action of libel wiUnot lie for 
calling a person a ** crank," unless 8peci«il damage ta 
alleged -Wo/iberv. Tribune Co,, U. S. C. C, N. D. HI. 
23Rep.,52D. 

On annonce la mort du doyen des greffiers de Ftvace. 
M. Paul Fourgeaud. 11 s'est 6teint ik Tltfe de85 ans. 
d Tulle, aprds avoir ezerc^ pr^ de soixante ana. II 
avait si^g^, comme greffier, dans la fameose aJTaiR 
lAfarge, et c'est de cette ^poque que dat^t T^troite 
amiti^ qui Tunissait au grand Lacbaud et inombre 
d'illustrations de la magistrature et du barreao. 

Mrs. Myra Bradwell has been in Springfield sinee 
the adjournment of the Legislature, reading and com- 
paring galley proofs of the laws with the origuiAl 
bills, in the office of the SecreUry of State. 8b« hae 
performed this service for the past eighteen ycars.~> 
Ckicaoo Legal Nttoe, 
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We leam that an important work on Mn- 
nidpal Institutions is in course of preparation 
by Mr. J. L. Archambault^ Q.G. The preface 
to the work will contain a review of the ori- 
gin and history of municipal law. Mr. Ar- 
chambaulty after attendhig to some business 
before the Privy Council, will proceed to 
Paris during the present vacation, to complete 
his investigations on certain points before his 
interesting work is given to the public. 



A further, incident is reported in connection 
with the suicide of Judge Reid, noticed in 
voL 7, pb 283. Judge Beid, it may be remem- 
bered, committed suicide because he had 
been assaulted by a ruffianly lawyer against 
whom he had rendered a judgment, and he 
felt that public opinion in Kentucky was 
against him because he did not try to take 
the life of his assailant It appears that after 
the judge committed suicide, his assailant 
was actually prosecuted and convicted, and 
the sentence was one cent fine, costs, and 
imprisonment in the county jail for three 
years. The case went to appeal, and after 
some years' delay, the Court of Appeals has 
decided that the conviction and mode of 
declaring the punishment were valid at the 
common law and under the Kentucky star 
tutes, which treat the offence only as a mis- 
demeanor, and that the punishment was not 
excessive- On the latter part the Court 
say : " Neither the court nor the jurors could 
have closed their eyes to the cruelty and 
enormity of the offence committed. None 
more humiliating or degrading could have 
been inflicted upon the person of the injured 
man, and nothing more calculated to render 
the life of the wrong-doer more insecure. 
Such an injury strikes at the very existence 
of society, and the punishment imposed is 
only commensurate with the injury done. 
To have taken the life of the assaulting party 
would have made Beid guilty of a still greater 
crime, and the submission by him, without 



resistance, to the cruel blows, whether from 
his peculiar mental and physical condition, 
or his respect and reverence for the law, 
makes the necessity the greater for vindica- 
ting the wrong." However, this declaration 
of the law availed nothing, for a country 
justice of the peace thought proper to over- 
rule the Court of Appeals, and ordered the 
release of the prisoner on a habeas corpus, the 
pretence being that the common law of 
England, in his opinion, had never been in- 
corporated into the laws of Kentucky. 

The Michigan Supreme Court, in Tamer v. 
Mason, (April 28, 1887), which was an action 
by an artist to recover the value of a portrait 
of children, painted for a father, and which 
the father had refused to accept, held that it 
was error to instruct the jury to give as 
damages what the picture was worth, and 
what the artist's services were worth, taking 
into consideration the exhausting studies 
necessary to acquire skill as an artist^ and 
the time consumed and expenses incurred 
in acquiring professional knowledge and dis- 
tinction. The Court said : " It appeared on 
the trial, and is matter of common know- 
ledge, that the compensation of artists is not 
generally measured by intrinsic merit, either 
of themselves or of their pictures. Until he 
is recognized as a celebrity an artist seldom 
charges, or has a right to expect, very high 
prices. The pecuniary value of his work 
cannot, therefore, as a rule, be tested by 
what some other artist may think of it as a 
work of art. An opinion may be pertinent 
concerning its character as a good painting 
or a poor one, but where a picture is not 
meant for sale, and would not be readily 
marketable, its salable value is no test of 
what the artist earned in painting it Plain- 
tiff had set up his business at Muskegon, 
and had dealt with defendant for other pic- 
tures. If no fixed price was agreed on for 
the one in controversy, defendant, if to pay 
for it what it would be reasonably worth, 
could not be supposed to contemplate any 
price not in fair proportion to what was to be 
paid for the other pictures, or the usual work 
of this particular artist. The fashionable 
painters referred to in the record may or 
may not be more accomplished than plain- 
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tiff, but in such a controversy as this, he 
must be judged by his surroundings, aod 
claim no more for his earnings than he is 
entitled to expect from what he has given 
reason to believe he would demand. • • • • 
We do not think the jury had any right to 
consider, or any means of judging, the value 
of plaintiff's work by the expense, time or 
character of his studies, and there was no 
testimony indicating that he had reached 
exceptional distinction. The jury knew noth- 
ing of him beyond his local experience and 
standing. Whatever may be his claims to 
eminence, he was not apparently engaged, 
80 far as outward appearances went, in the 
higher walks of art The pictures he made 
or was to make for defendant were substan- 
tially copies from photographs, and not in- 
dependent original portraits, involving the 
labor or imagination of an original artist 
But while an artist's success and his capacity 
to make large earnings may be due to his 
thorough training, yet his work and its 
I)ecuniary value cannot be determined by 
any such standard. There was nothing in 
the testimony which would have enabled 
the jury or any one else to determine what 
toil, or time, or money it cost plaintiff to 
make him an artist, or how much they con- 
tributed to his earnings. Pictures are not 
valued for what it costs the artist to prepare 
himself. A man may go through a long 
course of preparation, and be a very poor 
artist notwithstanding. And a good artist 
may find it convenient to do cheap work ; 
and if he does so, he cannot expect to be 
paid a higher price because he might have 
done better. This whole subject, even if 
there had been evidence on the matter, 
would be irrelevant, unless possibly on the 
probabilities of plaintiff's capacity to judge 
of pictures." 



CIRCUIT COURT. 
Portage du Fort, (Co. of Pontiac), 

June 1, 1887. 
Before Wurtblb, J. 
O'Connor v. Murtagh, and The E. B. Eddy 
Manufacturing Co. 

Procedure— Seizure by gamuhment in the hands 
of an incorporated Company — Declaration. 



Held : — That in the case of a seizure by gar- 
nishment in ihe hands of an ineorporaiei 
company, the dedaration must be ntadi 
eitfier by an attorney specially avihoriudy 
or by an officer or employee of the com- 
pany who holds a general auUwriaatm 
for that purpose. 

The action in this cause was broaght on 
the 28th April, 1887, on an accoont for 
$197.47, and was accompanied by an attach- 
ment by garnishment in the hands of the 
E. B. Eddy Manufactoring Co., returnable 
on the 17th May. 

On the return day & S> Cushman and W. 
H. Rowley, the first styling himself the Vice- 
President and the other the Seczetaiy-treas^ 
urer of the company, appeared before the 
Clerk of the Circuit Court at Hull, and 
declared that the company owed nothing to 
the defendant 

The plaintiff, after having given dne 
notice to the garnishee on the 26th May^ 
moved on the 1st June that the declaratitKi 
so made should be rejected and set aside, 
among other reasons, because it did not 
appear that the garnishee had named an 
attorney to answer as required by law. It 
was alleged at the hearing of the motion 
that the plaintiff denied the truth of the 
declaration, but that as it was a nullity she 
asked for its rejection instead of contesting it 

Pbr Curiabl When a seizure by garnish- 
ment is made in the hands of an incorpo- 
rated company, as in the present case, article 
617 C. C. P. requires that the declaration be 
made by an attorney named to answer on 
its behalf, and Art, 224 provides that be be 
named by a special resolution, and that such 
resolution specify the answer to be given 
and sworn to. By an amendment passed in 
1886, 49.50 Vict ch. 14, it is provided that 
the declaration may also be made by the 
president, manager, secretary, treasurer, or 
any other officer or employee of the inco^ 
porated company, if he holds a general 
authorization for that purpose, and that the 
declaration in such case shall be as binding 
as if it had been made under a special 
resolution. 

In both these cases the person who comes 
to make the declaration must produce and 
file his mandate,— in the first case a certified 
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copy of the special resolution, and in the 
other case a certified copy of the resolution 
conferring the general authorization to ap- 
pear and answer for the company in all 
seizures hy garnishment that may be served 
upon it • 

In the present case neither special resolu- 
tion nor general authorization is produced 
or even mentioned; and the decimation is 
unauthorized and not binding upon the 
company. It is therefore irregular, insuffi- 
cient and illegal, and must be rejected ; but 
as the garnishee after a judgment by default 
would be allowed on payment of costs to 
appear and declare, the Court will now order 
the Company to appear and make a proper 
declaration on or before the 1st Sept., next. 
The judgment was recorded as follows :— 
*The Court, having heard the plaintiflFupon 
her motion praying that the declaration of 
the garnishee in this cause made on the 
17th of May last, and filed in this Court on 
the 18th of May last, be rejected and set 
aside, the said garnishee, although duly 
served, having made defiault to appear and 
answer the said motion ; 

" Seeing that the officers of the company 
gamisheed in this cause do not produce 
either a special resolution naming them its 
attomies to answer in its place, or a general 
authorization to answer attachments by 
gamiahment served upon it ; 

*' Doth declare the said declaration to be 
irregular, null and void, and doth reject the 
same, with costs in favor of the plaintifi'. 
And the C6urt doth order the said company 
gamiahee to answer and make a proper 
declaration on or before the 1st of September 
next" 

C P. Money , for plaintiff. 

SUPERIOR COURT. 
Aylmhr (dist of Ottawa), June 30, 1887. 

Before Wubtelh, J. 

Fesguson v. Kibk, and Gilmouk & Co., 

Garnishees. 

Procedure^Seizure by garnishment in the \ands 

of a firmr— Declaration, 
Hbld : — That in the cote of a seizure by gar- 
mthmeni in the hands of persons associated 
in partnership, but not incorporated as a 



joini'Stock company^ ihe firm cannot be 
represented by an attorney, but one of the 
partners must appear and make the dedU" 
ration under oath. 

Per Curiam. In this case, a seizure by 
garnishment has been made in the hands of 
the commercial firm of Gilmour & Co., which 
carries on business and has an office in this 
district ; and the writ has been served per- 
sonally upon one of the partners. 

On the day of the return, the garnishees 
made default, but one George L. Chitty, 
who called himself the agent and attorney of 
the firm, appeared and made a declaration 
under oath ; and the cause is now inscribed 
for judgment on this declaration. 

Under article 613 C. C. P., the writ of seiz- 
ure by garnishment orders the garnishee to 
appear and declare under oath what he may 
have belonging to the debtor or what he may 
owe to him ; and under article 617, the gar- 
nishee is bound to appear and make his de- 
claration in the prothonotary's office, or if he 
resides in another district than the one in 
which the writ was issued, then before the 
prothonotary in the district where he resides. 
When, however, the seizure by garnishment 
is made in the hands of an incorporated 
company, the declaration is made and sworn 
to, according to the provisions of article 
617, by its attorney, who may be either spe- 
cial or general 

When the garnishee is either a natural 
person or a firm composed of natural persons, 
the declaration must be made and sworn to 
by the individual garnishee, or by one of the 
members of the firm ; when on the other 
hand, the garnishee is an artificial or ideal 
person, the declaration has to be made and 
sworn to by an attorney acting on its behalf, 
as corporations must necessarily be represen- 
ted and act by an attorney or by one of its 
officers in such cases. 

The declaration made in this cause by Mr. 
Chitty is therefore illegal and null, and can- 
not form the basis of a judgment against the 
garnishees. The inscription for judgment is 
consequently discharged, in order to allow 
the plaintiff to take such steps as may to him 
seem fit 

Inscription for judgment discharged. 

W, R. Kenney, for plaintiff 
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COUR D'APPEL DB PARIS (4b Ch.) 

ler avril 1887. 
Pr^idence de M. FAURB-BiGum*. 

Gtsih y. SMULDEB& 

Vente — ChevcU — dcUi—Manceuvres dolosivea, 
Absence de — VcUiditi. 
Le fait par unmarchandde clwoaux de vendre 
sciemment un chevcd aveugle, mns privenir 
Vacquh'eur de Vinfirmiti dont cet animal 
est atteinty ne suffit point pour entacher la 
vente de doL 
La cicUS constituant un vice apparent, il n^y a 
pas lieu de prononcer la nuUiti du marchi, 
lorsque d^aiUeurs il n*e9t pas itabli que le 
vendeur ait employS aucune manomvre pour 
cacher VinfirmiU de son cJieval. 
Le sieur G^nin avait achet^ de M. Smul- 
ders un cheval avec garantie de vices r6dhi- 
bitoires, moyennant le prix de 700 fr., sur 
lequel il avait vere^ un acompte de 200 fr. 

Le sieur G^nin ayant refuse eusuite de 
prendre livraison du cheval, sous pr^texte 
que oelui-ci ^tait aveugle, M. Smuldera le fit 
acuigner devant le Tribunal de commerce de 
la Seine qui rendit le jugement suivant & la 
date du 3 fevrier 1887 : 

" Sur la demande de G4nin en r^siliation 
et remboursement de 200 francs et en 200 
francs de dommages-int^rdts : 

*' Attendu que G^nin pretend que Smul- 
ders lui aurait vendu sciemment un cheval 
aveugle, sans le privenir de Tinfirmit^ dont 
il 6tait atteint ; que la vente serait ainsi en- 
tach^ de dol ; qu*il y aurait lieu d'en pro- 
noncer la nullity et d'obliger Smulders au 
remboursement de Pacompte vers^ sur le 
prix de la vente et au paiement de 200 francs 
de dommages-int^r^ts pour le prejudice qu'il 
lui aurait fait eprouver ; 

" Mais attendu que le cheval dtnt il s'agit 
a 6t6 vendu par Smulders avec garantie de 
vices r^dhibitoires ; que la c6cit6 ne consti- 
tue qu'un vice apparent que G4nin aurait pu 
constater lui-meme; qu*au surplus, il n'est 
pas 6tabli que le vendeur ait employ 6 aucune 
manoeuvre pour cacher I'infirmit^ de son 
cheval ; que dans ces conditions, il y a lieu 
de rejeter les conclusions de la demande de 
G6nin...." 
AppeL — Arret : 



LaCoub, 

Adoptant les motiiiB das premian joget, 

Confirme. 

NoTB.— n est de doctrine et de jurispro- 
denoe constantes, que, en dehors des ess de 
vices rgdhibitoires, limitativdlneDt ^nmMi 
dans la loi du 2 wotit 1884, il y a lieu de pro- 
noncer, oonform^ment aux dispositioDS de 
Tart. 1166 C. civ., la nullity des ventes enta- 
ch6e8 de doL Mais 0*061 & raoqa^or qnll 
appartient d'^tablir Pexistence des xnanoea- 
vres dolosives, qui doivent dtre expiesi^ent 
relev^es par les juges da &it En aucon ess 
une simple reticence ne saurait saffire poor 
constituer un dol ; il faut pour oela le coo- 
cours de la mauvaise foi et de manonivieB 
frauduleuses. Dana Veapdoe, le cheval veitdii 
^tait d'allleurs un cheval dont la ^aleur eti 
6t^ considerable s'il n'avait paa ^t^ atteint 
de Vinfirmiti qui le d^pi^ait; la bonne foi 
m^me du vendeur ^tait done dans oea condi- 
tions hors de cause. IVaillenra la okiU est 
un vice k la fois contina et apparent, at h 
moindre prudence permet k Tacqu^reur d'en 
constater I'existence. Comp. Caaa. 17fl§vrier 
1874 (D. 74.1.193) ; Nancy ler dtombre 1883 
(Gaz. Pal. 84.1.54). 



^ADMINISTRATION DES PREUVE&'- 
L'ENQUETE. 
On rencontre dans notre legislation ac- 
tuelle deux modes dlff^rents d'administration 
de la preuve testimoniale en matidre civile. 
Le premier c*est Tenquete oiale, publiqua, i 
Vaudience, devant le Tribunal tout entiar; 
le second est Tenqu^te dcrite, aecr^» £aita 
devant un juge oommiasaire et dont lee 
magistrats qui doivent statuer but le fond 
de Taffaire n'ont oonnaiaaance que parks 
proc^-verbaux. Le premier mode dins- 
truction eat, de Taveu de toua, rapide, oc»&- 
mode, pen coilteux ; il eat admia par le Cod« 
de procedure & titre exceptionnel dana lee 
affaires qualifi^es de sommaires (art 407 et 
suiv.) L'enqu^te ^rite eat, au contraiie, et 
cela ne pent etre s^rieusement contest^, un 
mode d'instruction d'une application diflScile 
et le plus souvent elle entratne dea lenteon 
pr^judiciablea et des firais oonsid^rables; 
c'est le syst^me qui est appliqn^ k toatea les 
afiaires ordinairea. 
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En prince de la superiority maniieste de 
Tenqudte orale et publique sur Tenqu^te 
toite et secrete, on pent se demander 
quelles ont pu 6tre les raisons des r^dacteurs 
da Code de proc^aie de pr6figrer Tenqu^te 
6crite k Tenqudte orale et Ton pent dtre 
d'aatant plaa etonn4 des solutions donn^es 
par le Code de procedure que, en matiSre 
commerciale, devant les tribunaux consu- 
lairas et devant les tribunaux civils statuant 
commercialement, de meme qu'en mati^re 
repressiye, devant les tribunaux correction- 
nels et devant les cours d'assises, I'enqu^te 
^rite a disparu pour f&m place dans tons 
les cas A Tenqu^te orale. 

A celui qui s'^tonnerait de Texception 
apport^e pour Padministration de la preuve 
testimoniale en matidre civile au principe de 
publicity qui domine toute notre proc^ure, 
on pourrait peut-dtre r^pondre que le syfit^me 
de Tenqu^te secrete est de tradition en 
France. 

Cette r^ponse n'est ni vraie ni decisive. 
D'aboid elle n'est pas decisive, parce que, 
s'il est etabli que le syst^e actuel est en- 
tach6 de vices graves, c'est en vain que Ton 
voudrait argumenter des precedents pour 
maintenir un abus. £n second lieu, elle 
n'est pas vraie absolument Ln eflfet, Tad- 
ministration secrete de la preuve testimo- 
niale ne s'est introduite en France au moyen 
&ge que lentement et sous Tinfluenoe de 
circonstanoes particulidres (Bonnier, Traits 
des Preuves, p. 317), que nous ne rappelle- 
rons point, notamment par suite de la 
desuetude du combat judiciaire et c'est 
seulemeiit sous Francis ler en 1539, que le 
principe de Tenqu^te secrete fat d^finitive- 
ment consacre* Les ordonnances de 1667 et 
de 1670 maintinrent le secret apr^ que les 
raisons de I'innovation s'^taient ^vanouiea 
La loi du 27 mars 1791 d^clara maintenir 
provisoirement les dispositions de I'ordon- 
nance de 1667 sur le secret des enqu^tes. La 
loi du 7 fructidor an III revint & I'ancienne 
r^le de la publicity de I'enqufite. 

Malheureusement ce d^cret-loi se borna k 
poser le principe sans r^ler les details de 
Texecution, ce qui occasionna une grande 
confusion dans les enquetes. "Soit que, dit 
M. Bellot, dans son remarquable expose des 
motifs du Code de procedure du canton de | 



Geneve, I'essai n'en ett pas ete beureux par 
les vices de ces lois m^mes, ou par la mau- 
vaise composition des tribunaux d'alors, soit 
que le retour de I'ancienne doctrine ait ete 
dti aux prejuges du barreau ou ft la cupidite 
de cette nuee devorante d'avoues dont, en 
vue dea cautionnements, la fiscalite venait 
de couvrir le sol de la France, le chef du 
gouvemement, abroge de sa seule autorite, 
par un simple arrSte du 18 fructidor an VIII 
ces lois nouvelles, pour retablir les formes de 
I'ordonnance de 1667." 

Le Code de procedure civile de 1806 a, ft 
son tour, sauf quelques modifications de 
detail, notamment en ce qui conceme le 
droit des parties d'aesister ft I'enquete, con- 
serve les formes de I'ordonnance de 1667 sur 
Pad ministration de la preuve testimoniale. 
II est interessant de voir les raisons donnees 
soit par I'orateur du Tribunal, soit dans les 
discussions du Conseil d'Etat, pourdonner 
la preference ft I'enquete secrete. 

On a dit d'abord (Locre, p. 479) que la 
publicitede I'enquete imposerait aux temoins 
une contrainte £&cheuse. On a aliegue le 
desordre que cause necessairement dans 
I'esprit du temoin I'appareil dont il est en- 
vironne et qui eat pen propre au recueille- 
ment qui lui est necessaire pour rendre 
compte de falts sou vent eioignes ; on a dit 
que la crainte de se tromper pent lui imposer 
silence sur les circonstances peut-etre les 
plus interessantes ; que, s'il commet une 
legdre erreur, le murmure qui s'eidve autour 
de lui le deconcerte; que Tamour-propre 
s'irrite et qu'alors 11 se croit interesse ft 
soutenir ce qui dans son principe n'a ete 
qu'une erreur involontaire. 

Pour nous, au contraire, et nous ne faisons 
ici que repeter ce qu'ont ecrit des juristes 
eminents, tels que MM. Bonnier, Boncenne, 
Bellot, Lavielle, la* publicite de I'enquete, 
loin d'entraver I'exactitude de la deposition, 
serait la plus precieuse garantie de sa sin- 
cerite. Est-ce que le serment et les depo- 
sitions des temoins ne seront pas bien plus 
solennels devant le Tribunal tout entier, 
devant I'auditoire, sous la surveillance des 
juges et du public que dans le cabinet du 
juge commissaire ? " Que d'exemples, dit M. 
Lavielle, de temoins venus ft I'audience avec 
des dispositions trop bienveiUantes pour 
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Tune des parties qui ont senti toat H coup 
ces dispositions se refroidir et la conscience 
repiendre sa force dans oette atoiosphdre de 
publicity et de justice qui arracbe, pour 
ainsi dire, la v6rit6 & celui qui n'aurait os^ 
la trahir qu'4 voix basse et lee portes fei^ 
m^es." On veut par le secret prot^er la 
liberty du t^moin, paralyser les motifis d'in- 
fluence. MaiSi comme Pexposait M. Bellot, 
dans un passage empreint de la plus baute 
pbllosophie, la liberty qu'on reclame pour le 
t^moin oonsistera alors ft dire non ce qu'il 
salt, mais ce qu'il veut, si on lui 6vite les 
objections indiscr^tes d'un contradicteur, la 
critique et jusqu'aux regards d'un public 
pen indulgent: "Quant aux motifs d'in- 
fluence, ils sont de deux esp^ces: les uns 
tut^laires, tels que le sentiment religieux, 
celui de Pbonneur, poussent le t^moin vers 
la v^rite ; les autres s^ucteurs, Fen 61oi- 
gnent C'est sans doute ft renforcer les 
premiers et ft contenir les derniers que doit 
tendre le l^slateur. Mais le secret qu'il 
introduit ne va-t-il pas ft fin contraire? 
Quelle prise en efiet ne donnes-vous point ft 
la haine, ft la jalousie, ft Tint^rSt, ft la cor- 
ruption, ft tons ces motifs sMucteuzs d'in- 
fluence en les laissant se d^ployer dans 
Tombre sans obstacle ? " 

Le second reprocbe que Ton adressait en 
1806 au syst^me de la loi du 7 fructidor an 
III, c'^tait le danger des altercations, des 
rixes mdmes qui pouvaient compromettre la 
dignity du tribunal. C'est, ft nos yeux, un 
danger purement imaginaire. Pour s^en 
convaincre, il n'y a qu'ft regarder ce qui se 
passe devant les juridictions oonsulaires, 
devant les tribunaux correctionnels et de> 
vant les cours d'assises et m^me devant les 
tribunaux civile en mati^re sommaira 
Jamais on n'allegue pour ces juridictions le 
danger dont on parle. Le pr^ident est du 
reste suffisamment arm6 pour la police de 
Taudience en cas d'altercation des t^moins 
entre eux. D'autre part, les juges n'ayant 
pas ft discuter avec les t^moins, mais sim- 
plement ft les interroger, il n'y a pas lieu de 
craindre des colloques fftcheux pour la 
dignity de la justice. 

On a all^gu^ enfin, et c'est un argument 
beaucoup plus s^rieux et qui a mdme fait 
b^siter M. Bonnier, que la n^cessit^ d'em- 



ployer le tribunal tout entier pour del en- 
quStes qui sont actuellement mento par nn 
seul juge, pourrait dans an certain nombre 
de tribunaux charges d'affaires entraverle 
cours de la justice. Lors mtoie qu'il en 
serait ainsi, ce ne serait pas poor noos use 
raison suffisante de pr^(§rar Tenqueta $6- 
cr^te ; car il serait de beauooup pr4f<M)lede 
bien juger quelques afiaires que d'en d^ider 
un plus grand nombre aprte une instractiou 
d^ectueuse. Mais, d'ailleurs, il n'est pag 
exact de dire que les afiaires soient phu 
vite exp^i^es sur une enquete ^rite qoe 
sur une enquete orale. Lorsqu'en eff6tle» 
depositions ont ^t^ faites devant le juge 
commissaire et consignees par ^crit, Ten- 
qu^te arrive devant le tribunal sous forme 
de proc^verbaL '' Lft, dit M. Lavielle, il en 
est donne plusieurs lectures: la premiere 
par le demandeur, la seconde par son advert 
saire. Le minist^re public peut la relire 
aussi, il le doit souvent Et dans la Chambre 
du conseil il peut devenir neoessaire de U 
relire encore une quatridme fois en tout oa 
en partie. Ajoutez les commentaires et les 
observations dont cbaque lecture est aooom- 
pagn^e, et nous atteindrons et nous d^pasBe- 
rons bien vite le temps consacre ft Tenqo^ 
orale." M. Garsonnet enseigne de m^me, 
dans son savant traits sur la procedure, que 
I'experience prouve que la lecture des depo- 
sitions ecrites prend plus de temps ft Tau 
dience que I'interrogatoire des temoinsn'du 
demanderait Enfin et oe serait la meiDeure 
reponse ft fairs ft I'objection, on pourrait 
encore citer I'exemple des affaires commer- 
ciales et des afiOeiires sommaires. L'enquete 
orale y a ete admise piecisement pour en 
acceierer Texpedition. Pourquoi n'offriraii- 
elle pas le mdme avantage dans les affiui« 
ordinaires. 

On ne doit done s'arreter ft aocone des 
raisons donnees dans la discussion au Con- 
seil d'Etat, discussion que TouUier qualifiait 
de declamatoire. L'aigumentation des pa^ 
tisans du secret de I'enquete aurait di^ si 
elle avait ete exacte,aboutir ft la suppression 
de la publicite en mati^re impressive oH sent 
en jeu les interets les plus considerables, la 
vie, la liberte ou tout au moins I'honnear 
des personnes et ft sa suppression egaJentent 
en mati^re commerciale oil les affiuros 
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pr^sentent souYent une importance 6nonne. 
Cependant personne n'a 8ong4 d r^ormer la 
procedure devant ces jaridictions. 

Cest qa'en effet Tenqn^te orale et publique 
pr^sente des avantages tr^ pr^cieux que 
nons sigDalerons rapidement 

Dans Tenqu^te secrete, lea magistrats qui 
doivent statner sur le m^rite de Tenqu^te ne 
la oonnaissent que par le proc^-verbal 
r^ig^ par le greffier. Or ce proc^verbal, 
si fidMe et si soigneusement r^dig^ qu'il soit, 
n'est jamais qu'un compte-rendu assez sec, 
incomplet n^cessairement; car il ne peut 
faire connaitre au tribunal la physionomie 
des t^oins qu'il importe souvent d'observer 
quand on veut avoir une idee exacte de la 
valeur du t^moignage, de telle sorte qu'on a 
pu dire sans exag^ration, qu'il est aussi 
D^cessaire de voir une deposition que de 
Tentendre. La contenance du ttooin, son 
regard, le ton de sa voix, sa manidre de dire 
asBor^e ou h^itante, voild des elements 
pr^eax d'appr^iation qui sent perdus pour 
le tribunal avec le systdme actuel. 

En faisant meme abstraction de toutes ces 
circonstances ext^rieures de la deposition, 
en 8*en tenant aux paroles m^mes pronon- 
deB par le tfgmoin, le proces-verbal pourra 
Bouvent renfermer des inexactitudes qui 
sMmposeront au tribunal. Ce n'est pas en 
eifet une tAche facile de recueillir fid^lement 
les termes de la deposition, d'exprimer dans 
le procds-verbal tout ce qn'a vonlu le temoin 
et rien que ce qu'il a voulu. Le grefBer fait 
en definitiYe ceuvre de traducteur ; " or on 
aait que la fidelity des traductions n'est pas 
proverbiale, memes dans les oeuvres litte- 
raires, oil le traducteur peut n^anmoins 
prendre son temps et s'assimiler lapens^e 
de Toriginal." (Lavielle.) "Qu'on calcule, 
dieait d'autre part M. Bellot, les aHpects 
divers et toutes les nuances que peuvent 
presenter certains mots, combien, par d'au- 
tres, prononc^B de telle ou telle mani^re, on 
pent afiaiblir ou renforcerun temoignafre,rin- 
fluence d'une ponctuation ou d'une syntaxe 
alter^e, et ce que doivent ajouter de difficulty 
la difference qui existe entre les habitudes 
du temoin et celles du juge charge de rece- 
voir sa deposition, entre leur maniere de 
sentir et de voir, la variete de sens qu'ils 
peuvent attacher aux mSmes mots, aux 



memes expressions..." De plus, dans oeiv 
taines contr6eB, le juge commissaire est 
oblige de recourir H un interprete jure, 
lorsque les temoins ne parlent pas frangais 
ou ne connaissent que leur patois local. 
Dans ce cas, que de chances pour que la 
deposition arrive devant le tribunal defiguree 
par cette double traduction. 

Un autre avantage de Toralite de Tenquete 
est celui de Peconomie. Aujourd'hui le 
proces-verbal de Tenquete ecrite doit etre 
signifie, ce qui entratne des frais conside- 
rables. Dans le systeme de Tenquete H 
Taudience le procds-verbal ne serait plus 
necessaire que dans les affaires susceptibles 
d'appel et qui peuvent relativement com- 
porter des frais plus grands ; il disparattrait 
dans les causes minimes, dans celles oiiil 
importe essentiellement de diminuer les 
frais. 

Sans insister plus longuement sur les 
griefs que Ton pourrait formuler centre Fen- 
quete ecrite (et nous sommes loin de les 
avoir tous signaies), nous conclurons en 
disant que cette enquete est mauvaise sur- 
tout par ce motif qu'elle m^ne beaucoup 
rooins stirement que I'enquete orale H la 
decouverte de la verite. La commission de 
reforme du Code de procedure Ta reconnu 
elle-mSme ainsi qu*en temoigne Texpose des 
motifs qui a ete publie dans la Gazette du 
Palais des 8-9 novembre 1886. Deji le 
projet de la reforme de 1866 supprimait en 
principe I'enquete ecrite et lui substituait 
dans toutes les affaires civiles I'enquete 
orale. II admettait seulement par exception 
que, ft Paris, pour h&ter Texpedition des 
affaires, les diverses chambres du Tribunal 
de la Seine pourraieDtordonner que Tenquete 
se ferait par les soins d'un juge commissaire, 
mais publiquement. TjO projet actuel a ete 
beaucoup moins loin dans la voie que nous 
croyons etre celle des reformes heureuses. 
L'art 5 du titre des enquetes permet en effet 
au tribunal de decider si Tenquete aura lieu 
ft Taudience ou devant un juge-commissaire. 
'* En principe, dit Texpoee des motifs, il est 
ft desirer qu'elle puisse avoir lieu ft Taudience. 
Toutefois il etait impossible d'en faire une 
obligation legale. Dans un certain nombre 
de cas, le nombre des temoins, la longueur 
presumee des debats,rencombrementdu r61e 
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du Tribunal, seraient an obstacle s^rieux 4 
Texp^ition dee affaires, si touteslesenqu^tes 
devaient ^tre portto H Taudieuoe. Les tri- 
bunaux appr^ieront" Nous comprenons 
parfaitement la faculty que Tart 5 accorde H 
un Tribunal d'ordonner le huis-clos lorsqu'il 
y a danger de scandale. Mais nous ne pou- 
voni approuver la faculi6 beaucoup plus 
large qu'on donne au Tribunal de conserver 
Tenquete ^rite dans tons lea cas oii elle le 
juge H propos. Dn moment en effet que Ton 
est convaincu de la superiority de I'enquSte 
orale comme mode d'lnstruction, et tout le 
monde est d'accord & ce sujet, on doit Timpo- 
ser dans tons les cas, pen importe *' le nombre 
des t^moins et la longueur des depositions.'' 
II nous seroble m^me que c'est a fortiori que 
Ton devrait ordonner I'enqudte ^ I'audience 
dans ces hypoth^es oH la decision & prendre 
depend principalement des tenioignages pro- 
duits. 

On objecte le temps que perdrait le Tribu- 
nal. Mais nous avons d^jH dit que Tenqudte 
orale ne prend pas plus de temps (peut-§tre 
moins) que Tenqudte ^crite. On a d'ailleurs 
cite, pour r^pondre jl I'objection, Texemple 
du Tribunal de commerce de la Seine qui 
juge sur enquetes & Paudience des affaires 
trds nombreuses sans que pour cela le cours 
de la justice soit entrave devant cette juri- 
diction. 

La disposition de Tart. 6 du projet de la 
commission nous semble d'ailleurs tr^ 
fAcheuse 4 cet autre point de vue qu'elle per- 
mettra Tintroduction d'usages tr(^ diff^rents 
dans les divers tribunaux. Les uns, entrai- 
n^s par la tradition ou croyant n'avoir pas 
assez de temps pour entendre les t^moins 4 
Taudience, continueront k renvoyer devant 
un juge commissairo ; les autres, plus sou- 
cieux de la decouverte de la v^rite et ne re- 
culant pas devant le surcroit d'occupations 
(si c*en est un) que pourrait leur causer I'au- 
dition des t^moins, tiendront pour I'enquete 
orale. L'uniformalite de legislation sera 
rompue au detriment des justiciables. 

Nous esperons que, sur ce point, le projet 
de la commission qui renferme d'autres 
innovations tr^ heureuses, rencontrera de 
Toppoeition devant les Chambres. La seule 
consideration de fait invoquee par la com- 
mission disparaitrait par la creation de 



Chambres nouvelles prte des tribimauxles 
plus occnpes. 

LuDovic Bba^uchxt, 
Prqfesteur de la FacuUi de droU de Nanc^. 



INSOLVEm NOTICES, ETa 

Qwsbec Official Gazette, Julv 2. 

Judicial Abandonmenit' 

L. Philippe Gagnon. trader* 8t Roeh det Anlnaiee. 

Jane 27. 

Edward C. Hughes, cabinet-maker, Montreal, Jaoe 
24. 

Ouraton aps»inted. 

Re Ladger Boyer.— Kent k Tnrootte, MonUeal. ea- 
rator, Jane 28. 

Re William alia» Gaillanme 6ari^p7,bailder.~H.A. 
A. Brault and Ovide Da&esne, Montreal, cantor, 
June 24. 

Re L P. Paradis k Fr^re, Matane.— H. A. BMaid. 
Queboo, carator, June 23. 

Re Joseph Parent.— P. J. Basin, acooantant,Qiieb«c. 
carator, June 28. 

Re Aim^ Tmdeaa.— Kent & Tnrcotte, Montrei!. 
curator, June 24. 

Dvoidende. 

ReL.!). Brassenr.^DiTidend payable Jaly 25) Eeot 
& TuTootte, Montreali carator. 

Re Gagnon Fibres.— Composition payable Jaly \t 
Thos. Darling Montreal, curator. 

Re J. J. MoCorkell.—FirBt and final diyideod, Ray- 
able July 16, H. A. Bedard, Quebec, carator. 
Separation ae to proper^. 

C^lina Beauchamp vs. Joseph Hormidas Mareotte. 
Ste. Th^reee do Blainyille, June 18. 



GENERAL NOTES, 
Les assises de Londres riennent de rendre on jase- 
ment remarquable dans an cas de bigamte. II s'ss^?- 
sait d'une femme qui, marine en juillet 1^ I ^ 
nomm^ Riley, arait pris, en f^vrier 188S, un secood 
mari, le premier n'^tanl pas mort. Gelui-ci I'aTBit 
fort maltrait^e, avait ^t^ condamn^ de ee obef et, 
apr^s avoir subi sa peine, arait d^sert^ le toit eoti- 
jugal. Lo second mari ne valait gudre mieox tu 
ayant en ii son tour maille k partir avec les tribnnsox 
k cause de son inconduite envers sa f emrae, est ^i^ 
par vengeance, retrouver le premier mari vr» Ivfifi 
il s'est cntendu pour fairo mettre la fomme eommiiBe 
entro les mains de la justice Le pr^ident desassiset* 
en prenant la parole pour prononeer la seBtooce. % 
dit quMl avait plusleurs f ois condamn^ aox tranax 
forc6s les coupables convaincus de bigamie, m&is qse 
dans le cas actuel on avait affaire k une femme qui 
avait dfjk 6t6 bien punie pour la faute qu'elle anit 
comraise et que les riguenrs de la loi relative i U 
bigamie n'avaient 6videmment pas pr^vu les tuntff^ 
contractors dans d'aussi douloureuses ciroonstMo* 
Le magistrat a ensuite condamn6 raoons^ " i eic^ 
minutes d'emprisonnemont," sentence dont Teffet » 
6t6 de faire mettre la femme imm^atemeot ea 
liberty. Le public a aocueilli la d^oision du pr^dect 
des assises aveo de bruyants applaadissements. 
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CODIFICATION. 

In an addiees by the Hon. U. M. Bose, 
before the Tennessee State Bar Association, 
on "the future of our Laws," the following 
observations were made upon codification : — 

Strangely enough, the general mercantile 
law, especially that of biUs of exchange and 
promissory notes, based chiefly on the cus- 
toms of merchants and traders, is the most 
symmetrical part of the law. Owing to this 
feature^ and to its universality, it lends it- 
self readily to the process of codification. 
As early as 1673 a Commercial Code was 
adopted in France, which being re-stated 
and amplified, resulted in the Code de Com- 
merce of 1818. The German Exchange 
Code, the result of a conference set on foot 
in 1856, and which was completed and went 
into effect, March 1, 1862, and was modified 
in 1869, is international in its character, 
having been adopted by all the German 
States and by Austria, with the stipulation 
that each state may make laws of its own, 
provided they do not conflict with its pro- 
visions. A German work by Bochardt, 
published in 1871, gives, or purports to give, 
the statutes of various civilized countries on 
the subject of commercial law, both in their 
original tongues and in German translations, 
from which it appears that in more than 
forty countries this branch of law has been 
codified. Perhaps the last country that has 
codified the law on this subject is England. 
Mr. M. D. Chalmers, an English county 
judge, having made a careful digest of the 
law of bills of exchange, promissory notes 
and checks, it was through the influence of 
the present lord chancellor enacted by parlia- 
ment in August, 1882. The statute contains 
lOO sections, and according to a statement of 
its author, it embodies the substance of 2,- 
000 English decisions, and of the seventeen 
previous statutes, and reduces the law to 
about one five-thousandth part of its former 
bulk. 



One of the earliest continental codes was 
that of Wurtemberg, which had its origin 
in 1492, but was not completed until 1610. 
From that time to the present it has under- 
gone many revisions. In Bavaria a code 
was adopted in 1756. In Prussia, Frederick 
the Great, in the same year, directed his 
chancellor to prepare a plan for a code, but 
the latter having died, and the Seven Years' 
war coming on, nothing was done until 1780, 
when the king appointed a commission of 
jurists to carry out his purpose. The work 
was completed, and was put in force on the 
5th day of February, 1794, in the reign of 
Frederick William II. This code forbids the 
citation of other law books and the public- 
ation of commentaries upon it. It also pro- 
vides for a perpetual law commission. If 
the judges of the court of last resort cannot 
agree on the interpretation of any part of it, 
a majority of the judges decide, but the 
question is certified to the Law Commission, 
which promulgates a rule that shall apply 
in all future cases involving the same ques- 
tion. At present the declaratory rules thus 
enunciated far exceed in bulk the original 
code. The Civil Code of Saxony went into 
efifect on the Ist of March, 1865. It consists 
of 2,620 articles. 

In Austria, Maria Theresa appointed a 
commission to prepare a code. The work, 
mostly performed by the jurisconsult, Azzoni, 
appeared in 1767, in eight folio volumes. It 
was found to be so prolix, and to deal so 
much in abstract doctrines, as to be wholly 
impracticable. It was re-committed to Coun- 
sellor Hart, with express directions to leave 
out everything doctrinal, and to omit matters 
of mere detail The first part of the revised 
code was published in 1786, in the reign of 
Joseph n, but it was not completed and put 
in force 'until the 1st day of January, 1812. 
It is not operative in Hungary, Croatia, 
Sclavonia or Transylvania. The first rude 
attempt at codification in Spain extends far 
back into the middle ages. Since that time 
there have been many revisions, the last 
being that of 1805. It is one of the most 
singular of all extant compilations. The first 
articles are devoted to rules of religious 
belief. Twenty-nine sections are devoted to 
the sacraments. Under the head of '' Hus- 
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band and Wife/' duties with regard to the 
confessional are prescribed. Under the di- 
vision relating to penal laws distinctions are 
made between venial and mortal sins. A 
separate Commercial Code was adopted in 
1829, and a Code of Procedure in 1856. A 
new Civil Code is now in preparation, some 
parts of which have passed into statutes. In 
Portugal the project of a code emanated 
from the University of Coimbra, in 1859, 
and under its auspices, a draft of a code 
was prepared by Viscount Scabara. This 
was by the government submitted for dis- 
cussion and revision to a commission of the 
most eminent jurists in the country, which 
having completed its labors in July, 1867, 
the code was enacted, and went into force 
on the 22nd day of March, 1868. It consists 
of 2530 articles, and ita arrangement is 
quite different from that of other contin- 
ental codes. 

In Sardinia a code was first promulgated 
during the reign of Victor Amadous in 
1723. This having been revised in 1770, 
during the reign of Victor Emanuel III, is 
known as the Victorian Code. After the 
union of Sardinia with France, the Code 
Napoleon was put in force, but on the over^ 
throw of the French dominion the Victorian 
Code was re-established. In 1820, the 
king appointed a commission for the prepar- 
ation of a new code which went into opera- 
tion on the first day of January, 1838, and 
is known as the Albertine Code, from the 
name of the reigning monarch, Charles Al- 
bert. The Code Napoleon was never in 
force in the land of Sardinia, but a special 
code was enacted there in 1827, which was 
repealed in 1848 by the enactment of the 
Albertine Code, which had also been adopt- 
ed in Piedmont in 1838. On the Ist day of 
July, 1820, Parma adopted a code, which was 
adopted from the Code Napoloon and from 
the Albertine Code. On the 1st day of 
February, 1852, a code not very different 
from that of Parma went into effect in 
Modena. In Naples the Code Napoleon 
having been introduced by French domina- 
tion, was maintained by the Bourbons when 
that domination had ceased. After the ac- 
complishment of the Italian unity, a com- 
mission for the formation of a code was ap- 



pointed on the 25th day of January, 1S66. 
It is chiefly based on the civil law, and con- 
tains 2,159 articles. 

The latest Danish code went into effect in 
1684, Norway being at the time under tbe 
same crown. It was promulgated there in 
1688. Of late years various effbrta have 
been made in Denmark to have tbe laws 
codified, but without success. In 1317 the 
preparation of a code was entered upon in 
Sweden, but it was not completed for neaiiT 
a hundred years, that is, in 1442. In 1556, 
another effort to codify the laws resulted in 
a failure. In 1604 a commission was ap- 
pointed for the purpose of compiling a co<Ie, 
It reported the draft of one in 1609, bat it& 
labors were rejected by the Diet, partly od 
account of a counter project for a code, re- 
ported for certain deputies. In 16S6 a ne* 
commission was appointed, which after forty 
years of labor reported a code, which wen: 
into effect on the 23rd of January, 1736. 
The Constitution of Norway of 1814 requi^^ 
that the laws shall be codified. Serer^J 
commissions have accordingly been rai?^ 
for that purpose, but no practical result bafc 
been reached as yet 

In Russia the first code was publisbed in 
1649. In 1700 Peter the Great took step^ to 
have a new code compiled. Afterward manr 
commissions were appointed, but the im- 
mense labor was not completed until IS-u, 
when the code now in force, containing 
35,000 laws, was published in several vol- 
umes. In Russian Poland the Code of 
Napoleon, introduced in 1808, remains i^ 
force, while Finland, united to Russia in 
1809, retains the Swedish Code of 17l^>- 
Codification in Switzerland forms an ampi«^ 
and interesting history by itself; but one 
that is too extensive to be noted here in de- 
tail. Out of nineteen cantons and six hai 
cantons, fourteen possess complete civil codes, 
the earliest of which was promulgated i:^ 
1804. They are based in the French canu>iL« 
largely on the Code Napoleon, in tbe Ger- 
man Cantons on the Prussian Code, and is 
certain Protestant cantons on tbe Co^f «/ 
Zurich, prepared by the eminent jari?t 
Bluntschli. 

The Constitution of Greece of 1827 require 
that the laws shall be codified. King OtlK> 
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intrusted this task to a German jurist, Herr 
Maurer, who prepared a Code of Civil Pro. 
oeduie, a Code of Criminal Procedure, and a 
Penal Code. He was engaged very labor, 
ionsly in the preparation of a Civil Code 
when differences arose between him and the 
government He complained of ill treatment, 
and left the country, taking the fruits of his 
labors with him, since which time nothing 
has been done. It will have been seen that 
the French Code has had a very important 
influence on the development of the law in 
many countries. During the consulate the 
doty of preparing a code of the French law was 
assigned to a commission composed of four 
very eminent judges and jurists, over which 
Tronchet, president of the Court of Cassa- 
tion, presided. They desx>atched their la- 
bors with such haste that the work was be- 
gun and finished within four months, but it 
was discussed for four years in the Council 
of State, where various changes were made 
upon the original draft, after which it was 
enacted by sections at different times by the 
Corps Legislatifl The Civil Code, under the 
name of the Code Fran^ais, was adopted in 
1804. With that amazing quality for ap- 
propriating the labors of others possessed by 
Bonaparte, he succeeded in attaching his 
name to it in 1807, since which time it has 
been known as the Code Napoleon. The 
Commercial Code went into effect on the let 
day of January, 1811. A Code of Civil Pro- 
cedure and a Code of Criminal Procedure 
are also in effect. 

The Code Napoleon is based on the pre- 
existing Germanic customary laws, and the 
Roman law, to the exclusion of the princi- 
ples of the feudal law, which had at one 
time taken deep root in the jurisprudence 
of France. We have seen how the Code 
Nai)oleon was transplanted for a time into 
Italy. In the same manner it was imposed 
by the will of the conqueror in Westphalia 
in 1807, in the city of Bantzig, in the prin- 
cipality of Aremberg, and in Russian Poland 
in 1808, in Holland, and in the Grand Duchy 
of Berg in 1809, in Frankfort, the Hanseatic 
departments, and the Duchy of Anhalt in 
1810, in Baden, and in the Kingdom of 
Illyria in 1811. From all these countries it 
was expelled on the downfiedl of the Napol- 



eonic power save from that part of the Grand 
Duchy of Berg situated on the right bank of 
the Rhine, a part of Baden, Holland and 
Russian Poland. It is also in force in Bel- 
gium. Codes very similar to the Code 
Napoleon have been adopted in Hayti, in 
the Ionian Islands, in Louisiana, and as we 
have seen, in certain Swiss cantons. The 
Code Napoleon has also been adopted in 
Turkey, in so far as not inconsistent with 
local customs and the precepts ol the Koran. 
It has been copied almost literally in Wal- 
lachia and in Moldavia. Since its adoption 
it has been frequently amended, but the 
amendments are not so extensive as perhaps 
might have been expected from the length 
of time that it has been in force, and the 
many changes that have taken place in the 
government and in the political condition of 
the French people. 

In India the Penal Code drawn up by 
Macauley and presented to the governor- 
general in 1837, did not become a law until 
1860. The Code of Penal Procedure was 
adopted in 1859, and a Code of Penal Pro- 
cedure followed in 1861. At present a Civil 
Code is being prepared, and various chapters 
are being enacted. In Japan a Civil Code 
has been adopted in recent years, and it is 
said that a similar work is in progress in 
China. In Bolivia a Civil Code was adopted 
in 1843. Civil Codes were also adopted in 
the Argentine Republic in 1861, and in 
Guatemala in 1878. In 1871 a Civil Code 
was adopted in the state of Mexia, which 
has been adopted by nearly all the other 
states of the Mexican Republic. 

Whatever has been done in the way of 
codification in the English-speaking coun- 
tries, where the common law prevails, has 
been largely due to the labors of Mr. David 
Dudley Field, whose name has already been 
mentioned, and who for a period of nearly 
forty years last past has devoted much of 
his time to the cause with unflagging en- 
ergy, sustained by unusual zeal and ability. 
He procured a clause to be inserted in the 
constitution of New York in 1846, provid- 
ing for a codification of both the substan- 
tive and remedial law, under which two 
commissions w^ere created by the legislature, 
one having for its object the preparation of 
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Codes of Civil and Criminal Procedure, and 
the other a preparation of a code of the sub- 
stantive law. The Code of Civil Procedure, 
partly enacted in 1848, was completed in 
1860. The Penal Code went intoeflFect on 
the Ist day of December, 1882. The Qvil 
Code, reported to the legislature in 1866, 
has twice passed, both houses of that body, 
but has been in both instances vetoed by 
the governor. On the question as to the 
propriety of its adoption, the profession in 
New York, as is well known, is much divid- 
ed in opinion, as it recurs practically at 
every meeting of the legislature. The Civil 
Code, thus rejected in the place of its origin, 
has been however adopted in California and 
Dakota. In Georgia a Civil Code, pre- 
pared by a commission composed of three 
jurists, was adopted in 1862, and remains in 
force. 

In England, although there has been a 
world of controversy on the subject of the 
codification of the common law, nothing in 
a practical way has been done up to this 
time. In 1866 a commission created by 
Parliament was directed to prepare special 
digests of three selected branches of the law, 
with a view to ultimate codification. Their 
action was such as to delay the work of re- 
form indefinitely ; for in 1872 the members 
reported that it was not advisable to take 
the proposed action in detail, but that a 
general digest of tiie whole law should be 
undertaken. They were discharged, and 
their recommendation was disregarded. But 
by the English Judicature Act of 1873 the 
Code of Civil Procedure of New York was 
substantially re-enacted. As a piece of re- 
medial legislation that code may be consid- 
ered one of the most important and success- 
ful of modem times. With slight modifica- 
tion, it is now in force also in twenty-four 
of our states and territories, and in those 
states and territories where it has not been 
introduced its infiuence has been such as to 
do away in a large measure with the im- 
meaning technicalities that characterize the 
commqji-law system of special pleading, that 
last, most persistent and damaging relic of 
the scholastic subtleties of the logic of the 
middle ages. 



SUPERIOR COURT. 

Montreal, June 30, 1887. 

Befwt Gill, J. 

Atlantic & North-Weot Railway Coiipaky, 
expropriating parties, and Johkbon, pro- 
prietor, and JoHNsow, petitioning for ho- 
mologation of award of Aibitraton. 

Railway Act — Aioard of Arbitrators. 

Hbld i^Thai an award of ArbUraUm caamot 
be homologated by a judge of the Superior 
Covart, and is informal on its face^ wken it u 
not stated in what manner the OM Ar- 
bitrator has been appointed. 

The Railway Company served the pro- 
prietor with a notice of expropriation, oflfia^ 
ing him $2,000, and in the event of hia refo- 
sal naming Henry Joseph as their Arbitnto. 

Subsequently the proprietor notified the 
Company that he refused their offer and ap- 
pointed John L. Brodie as his Arbitrator, 
and by consent of the Arbitrators F. E. Nel- 
son was appointed as third Arbitrator. 

The Arbitrators having been sworn, m^ 
together on several occasions for the purpose 
of discussing the questions at issue, and 
at their last meeting a majority of them, 
namely Messrs. Brodie and Nelson, agreed 
to award to the proprietor the sum of lo,(K)0. 
and an award was subseqnentiy seired 
upon the parties signed by all three Arbi- 
trators, Henry Joseph however, signing only 
in order to record his dissent, and withoat 
admitting in any respect the legality of the 
award. 

The Railway Company being dissatisfied 
with the award, served upon the proprietor 
an action to set it aside on the gronndof 
informality and irregularities, and the pro- 
prietor also served the Railway CompanT 
with a petition asking for the homologation 
of the award by a Judge of the Superior 
Court. 

To this latter proceeding, the Railway 
Company filed a written objection, alleging 
that the Court and Judge had no jurisdiction 
to homologate the award as there waa no 
mention of any such proceeding in tiie Bail- 
way Act, and further, setting up that the 
award was upon its face informal and void, 
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and that an action had been taken to set it 
aside. 

Thifl petition having been presented and 
argued, Mr. Justice Gill rendered judgment 
in which he stated, verbally, that he over- 
ruled the objection taken by the Railway 
Company, to the jurisdiction of the Court, 
but held that the award was informal and 
null on the ground that although it was 
mentioned therein, that Nelson was third 
Arbitrator, yet neither in the proceedings 
filed in the record nor in the award itself 
oould he find any mention nuule of the man- 
ner in which Mr. Nelson's appointment had 
been made, and he, therefore, dismfsied the 
petition for homologation with costs against 
the proprietor. 

The following is the text of the written 
judgment : — 

"' La Cour, ayant entendu le dit Charles 
M. Johnson, piopri^taire k exproprier, sur sa 
requdte demandant que la sentence arbitrate 
rendue par la majority des arbitres nomm^ 
en cette cause soit homologu^, la dite Com- 
pagnie de Chemin de Fer n*6tant pas repre- 
sent^ lore de Pauditlon sur le m^rite de la 
dite requite H Taudience le 28 juin oourant, 
mais ayant comparu, a mis an dossier une 
d^laration ft I'effet qu'elle s*oppose ft la dite 
homologation parce que la dite sentence ar- 
bitrale est nulle ft sa face et que des proce- 
dures ont et6 institn^s par une action pour 
la faire mettre de c6te sans autrefois faire 
connaltre les causes de nullity, examine la 
proc^nre et delib^r^ ; 

'< Attendu que la dite sentence arbitrate 
dont acte en forme authentique pass^ devant 
Mtre W. de M. Marler en date le 31me mai 
1887, comporte avoir 6t6 rendue par trois ar- 
bitres, Mess. John L. Brodie, nomm6 par le 
propri^taire, Henry Joseph, nomm6 par la 
dite Compagnie, et Frederick E. Nelson, ft la 
majority d'entre eux, c*est-ft-dire Messieura 
Brodie et Nelson, qui s'acoordent ft diie que 
le propri^taire a droit ft $5,000 d'indemnil^ 
pour Texpropriation de son terrain et bfttisse, 
M. Joseph n'agr^ant pas ft ce montant et 
protestant contre la sentence. Or rien ne 
fait voir dans la dite sentence ni dans au- 
cune autre piSce ou proc^ure produite, en 
vertu de quelle autorit6 Maltre Frederick E 
Nelson a pris part ft la dite sentence, de 



sorte qu'elle ne saurait ^tre homologude dans 
P^tat actuel de la cause, si toutefois elle peut 
retre jamais ; 

" A renvoy^ et renvoie quant ft present la 
dite requite pour homologation du dit C. M. 
Johnson avec d^pens distraits ft Messieurs 
Abbotts et Campbell, procureurs de la dite 
Compagnie, mais sans honoraire pour audi- 
tion ou argument, car lis n'ont pas plaids 
oralement ni m^me all^gu^ leurs moyens." 

Pagnudo & Co,, for petitioner. 

AbboU ds Co,, for Railway Co. 
(r. t. h.) 



SUPERIOR COURT. 

Montreal, July 9, 1887. 

Before Tasghhrbau, J. 

Atlantic & North-West Railway Co., 
expropriating parties, Johnson, proprietor, 
and Johnson, petitioning for homologation of 
award of arbitrators. 

Railway Act—Award of Arbitrators-- 

Homologation, 

Held:— 2%a< a Judge has no authority to 

homologate an award of arbitrators made 

under the Bailway Act, 
In the same case (see preceding report) the 
proprietor served the Railway Company with 
another petition, alleging the same facts, and 
stating how the third arbitrator had been 
named, and praying for the homologation 
of the award. 

The same defence was raised and argued 
before Mr. Justice Taschereau, who dismissed 
the petition, holding that he had no power 
or right to grant the prayer, as he had no 
jurisdiction. The power oould not be pre- 
sumed aa no mention was made of the 
Judge's right to homologate in the Railway 
Act, and therefore no right existed. The 
learned Judge drew a distinction between 
the cases where money had been deposited 
in Court under the Act with an award, so 
giving to a Judge a right to interfere, and 
other ordinary cases similar to this one 
where no jurisdiction of any kind was given. 

Pagnudo & Co,, for petitioner. 
AbboU & Co., for Railway Co. 

(R.T.H.) 
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OOUR SUP6RIEURE. 

Malbaie, 8 nov. 1881. 

Coram Routhier, J. 

CoLLARD V. Lajoie et al. 

Exception d la forme — CongMifaut. 

JuoA : — Que quand un Bref de Sommaiion ad 
Respondendum est rapportable le 15 octobre, 
et que la copie signifUe au d^fendeur est rap^ 
portable le ler octobre, cette informality ne 
doit pas itre invoquSe par motion pour con" 
gS-difaut d cette demih'e date, qui sera 
renvayie avec d^ens, mais par exception d 
la forme lors du rapport de Vaction le 15 
octobre. 

J, A, Martin, procureur du demandeur. 

/. S, Perravit, procureur des d^fendeurs. 

(C.A.) 



OOUR SUPERIEURE. 

Malbaib, 31 Janvier 1882. 
Coram RourniHR, J. 
Bouchard v. Audbt. 
Saisie mobilihre et immobiliire en Cour de 

Circuit, 
Jug* : — Que dans les causes en Cour de Circuit 
on ne pent f aire saisir les meubles et les im- 
m^eubles du difendeur en m^me temps, et que 
sur (^position afin d^annuler, telle saisie 
sera diclarie nullepour le touL 
J. A. Martin, procureur du demandeur. 
/. ^S*. Perrault, proc. du defend .-opposant 

(CA.) 



OOUR DE CIROUIT. 

Malbaih, 26 Janvier 1882. 
Coram RocjxniER, J. 

FORTIN V. TrBMBLAY. 

Domesiique — Gages, 
Jug6 :—Qu^une servante engagie au mois, et qui 
abandonne le service de son mattre avant la 
fin du mois, a droit dericlamer ses gages 
pour le temps donni, s'il est prouvl qu'clk 
est partie pour cause de maladie. Et que la 
demanderesse qui, une semaine aprbs son 
dSpart Hail rStablie, n^itait pas tenue d'of- 
frir de terminer le temps de son engagement 



mais que le d^endeur ne Vaycmipas mx 
en demeure d'y reloumer, le eontrat « 
trouve risUif tacitemenL 

Action maintenne. 

/. S. Perrault, proc. de la demanderoBse. 

Charles Angers, proc du d^endenr. 

(C.A.) 



HIGH COURT OF JUSTICE' 

June 18, 1887. 
Crown Oases Reserved. 
Rbgina v. Colby. 
Embezdemmt— Fraud by Gerk or Servant 

Tlie prisoner was found guilty, at the Wo^ 
cester Sessions, of embezzling certain mo- 
neys collected by him on account of poo^ 
rates. It appeared that he was appointed 
assistant-overseer of the township of Ess- 
bury, by the inhabitants in vestry under 59 
Geo. Ill, c 12, 8. 7, who determined that the 
duties to be executed and performed by him 
should be to " duly and correctly prepare, ba- 
lance, and make up, twice in each year, at 
such times as he may be required in that 
behalf, all and every the books and accounts 
of the overseers of the poor, to pass and Te- 
rify their accounts for the said township be- 
fore the district auditor for the time being to 
be appointed for that purpose, to prepare all 
receipts, notices, and other writing as may 
be required during his said office." The ques- 
tion argued was whether, upon the above 
facts, the conviction could be sustained. 

R H. Amphletl for the prisoner : The terms 
of the prisoner's appointment were defined 
by the vestry, and did not embrace the col- 
lection of poor-rates. (He was stopped by the 
Court). 

Cranst<m for the prosecution : The prisoner 
was clearly the clerk or servant of the inha- 
bitants, and, if so, it is quite immaterial 
whether or not he exceeded his authority. It 
is not necessary to show that the prisoner 
received the money by virtue of his em- 
ployment. He cited Regina v. Carpenter, 35 
Law J. Rep. M. C. 169 ; L. R., 1 C. C. B. 29. 

The Court (Lord Colbbidgb, C J., Pen- 
man, J., Pollock, B., Hawkins^ J., and ft*- 

• LawJ.,22N.a»4 



THE LBGAL NBWS. 



231 



PHBN, J.) quashed the conviction, holding, 
upon the above facts, that the prisoner was 
not guilty of embezzlement. 

Conviction quashed. 

Cravm Ckues ReservecL 

June 19, 1887. 
Rbqina v. Lloyd. 
Perjury^Oatk taken before Court of Competent 
Juritdicticn — ExaminaHon of Witness con- 
tinued elsewhere. 

This was a case reserved by Day, J. 

The prisoner was tried before the learned 
judge at the last Liverpool assizes, upon an 
indictment charging him with wilful and 
corrupt perjury, alleged to have been com- 
mitted by him in the course of his examina- 
tion as a witness in a case of bankruptcy, 
under section 27 of the Bankruptcy Act, 1883. 
The evidence for the prosecution showed 
that the prisoner was duly sworn before the 
registrar then sitting in the Bankruptcy 
Court; and a di^y appointed shorthand 
writer made a declaration at the same time 
that he would take and transcribe the pri- 
soner's evidence. After this both prisoner 
and shorthand writer retired to a room at 
the other end of the building, where the for- 
mer was examined by the solicitor to the 
official receiver. The registrar was not pre- 
sent or within hearing at the time the an- 
swers were given by the prisoner upon which 
perjury was assigned in the indictment The 
jury convicted the prisoner, but he was re- 
leased on bail, pending the decision of the 
point reserved. The question for the Court 
of Crown Cases Reserved was, whether the 
said indictment was supported by evidence, 
having regard only to the facts that, although 
tlie oath was properly administered before a 
competent Court, the registrar was to the 
extent and under the circumstances above 
described absent when the particular ques- 
tions were answered, on which answers the 
perjury was assigned. 

The CouKT (Lord Colebidoe, C. J., Dhn- 
MAN, J., Pollock, B., Hawkins, J., and Stb- 
PHBN, J.) held that the examination as taken 
was not taken 'before' the Court, and that 
euch an examination was not legally admis- 
sible against the prisoner. 

Conviction quashed. 



CHANCERY DIVISION. 

June 18, 1887. 

Before Chitty, J. 

Oakey & Sons v. Dalton. 

Trade-mark — Action for Infringement — Swrvi' 
vor— Right of Executors to sue—' Actio per- 
sonalis moritur cum persona.' 

The plaintiff in an action for infringement 
of a registered trade-mark having died, it 
was contended by the defendant that the 
legal maxim * Actio personalis moritur cum 
peraonsl' was applicable, and that the action 
could not be continued by the plaintiff's 
executors. 

Chitty, J., said that the relief claimed by 
the plaintiff comprised an injunction, da- 
mages, and destruction of infringing docu- 
ments. The statement of claim alleged loss 
to the plaintiff caused by the defendant. 
That being so, the cause of action survived 
to the executors, on the principle that the 
estate which had passed into their hands 
had suffered injury. It was unnecessary to 
decide any point as to whether the executors 
could sue for an injunction, although they 
did not appear on the register as the owners 
of the mark^ 



INSOLVENT NOTICES, ETC. 

Qiiebee Official Gazette, July 9. 

Judicial AbttndonmenU' 

D. CaroD & Fils, diRtriot of Rioheliea, July 7. 

J. B. Leblanc, Quebec, June 30. 

Honry R. McCrockoD, township of Hinchinbrooke, 
June 28. 

Curatort appointed. 

Re Victor Aubut, Arthabaaka.— Kent &. Turcotte, 
Montreal, curator, June 2H. 

Re Josoph Corriveau, Magog.— J. J. Griffith, Sher- 
brooke, curator, July 2. 

Re Louis Lavertu, East Angus.— II. A. B^dard, 
Quebec, curator, July 2. 

Re Charles Marootte.— J. E. Casgrain, I'lslct, cura- 
tor, June 24. 

Re J. T. Morey, Montreal.— John McD. Hains, Mon- 
treal, curator, July 5. 

Dimdend«. 

Re Joseph Boivin.- First dividend, payable July 26t 
E. J. Angers, Quebec, curator. 

Re Charles MoCambridge.— First dividend, payable 
Ja^ 23, C. Desmartean, Montreal, curator. 
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Re Telesphore Delage, Gotoau Station.—First aod 
final dividend, payable July 24, 0. Desmarteaa, Mon- 
treal, oarator. 

Re P. G. Deliale. 'Final dividend, payable July 27, 
V. W. Larue. Quebec, curator. 

Re Julie Esther Alphosine Mongrain,!Br78on.— Fint 
and final dividend, payable July 17, W. Q. Leroy, 
BryBon, curator. 

Re Arline Filtean, Three Rivers.— First dividend, 
payable July 28, Kent & Turcotte, Montreal, curator. 

Appointment, 

Charles Weilbrenner, appointed high constable for 
the district of Richelieu. 



GENERAL NOTES, 

La Gour d'assises d'Indre-et-Loire a jug6 hier un 
jeune ouvrier reiieur nonun^ Daout, poursuivi pour 
tentative d'assassinat sur sa maltreseo. 

Le cdt^ intdresaant de cette affaire, c'est que Taecus^ 
est un ancien sujet de ma«rn6tiBeurs c^l^bret; apr^ 
avoir 6t6 magD6tiBeur lui-mdme, il 6tait devenu.... 
r^aoteur de la Petite France. 

Le miniature public et la ddfense, celle-ci snrtout, 
ont fortement insists sur le rdle infftme des magn6- 
tiseurs qui ont op6r6 sur Daout, et I'ont, suivant euz, 
conduit au crime par Tabrutissement ; co sent euz, a 
pr<^tundu le ddfenseur, los premiers coupables; ce 
Bont leurs experiences de catalepsie qui ont enlev<^ k 
Daout tout dquilibre moral. 

Lejury an^anmoins conclu ik la responsabilit^S de 
raccu»e, qui a 6t6 condamn^ k six ans de rtelusion.— 
Oaz, Pal. 

Au nombre des personnes qui ont dispani dans la 
panique occaBionn6e par Tincendie de TOp^ra-Co- 
mique, le 25 mai dernier, se trouvait nne demoiselle 
BUsa-Adrienne Petit-Maltre, nde k Neufoh&tel 
(Suisse). Son corps n'a pas 616 retrouv6, mais k la 
suite des fouilles pratiqu^es dans les mines du 
th6A.tre, on a ddcouvert un corps carbonise et m6con- 
naissable, sur lequeL on a constats la presence de 
quelques lambeaux de v^tements ayant appartenu k 
Mile Petit-Mai tro. Ce corps, d^pos^^ k la Morgue 
sous le No. 344, a 6t6 inhum^ sous le No. 1494 des in- 
humations de la mairie du 2e arrondissoment, mais 
aucun acte de ddces n'avait 6t6 dresa^ par I'officier de 
I'dtat civil. 

La famillo de Mile Petit-Maltro s'est pourvue de- 
vant la Chambre du conseil du Tribunal de la Seine 
pour obtenir un jugemont tenant lieu d'acte de ddc6s : 
conformdment k la requdte qui Ini 6tait pr^aentde par 
Me Cortot, avou6, le Tribunal a rendu unjugement 
donnant acte du d^ct^a de la demoiselle Potit-Maf tre. 

Goliath I il s'appelait Goliath ! 

C'dtait un nom de f&oheux augure. Mais il n'est 
point de superstition qui r^siste k une rage de dents. 
Mile Riguet 6tait done entree, la pauvrette, dans 
Tantre du dentiste Goliath. 

Goliath retint longtempa sa oliente. Mais elle ne 
b'aper^ut de rien, tant ce diable d'homme mettait dans 



soo oenvre infemale de prestesae et de fone. Qund 
ce f ut fini, il lui pr^enta de Tair le pins gtaeieax m 
miroir. Horreur I Bile avait les joues ereuei. lei 
Idvres reoroquevilldea, tout le sqnelette du visage sul- 
lant et grima^ant, Goliath avait enlev6 toatas lee 
dents 1 

Mile Riguet alia center sa peine au omnmiaaire 4« 
police, qui Ini r^pondit par un affireuz jeu de mets : 
" Les histoires du palais ne sont pas de mon rassoit" 
II f allut se rabattre sur le jnge de pux. Le d^bat 
f ut violent : 
Le juge — Que demandes-vous, madame? 
La plaignante.— Blademoiselle, Monsienr le jugt- 
Je demande justice I 
Le juge.— Mais enoore faudrait-il — 
La plaignante.— Je veuz dent pour dent Voyei en 
quel etat ce bourreau m'a mise. 

Le juge.— n est vrai, mademoiselle, qn'on a peine i 
vous comprendre . Mais la bible n'est pas notrs osde, 
et.... 

La plaignante.— Bh bien I monsiear. je r6elaawdeaz 
mille francs de dommages-int^rdts. 
Le juge.— Ma competence ne va pas juaque>14. 
La plaignante.— Cependant. monsieur, voos avex dei 
yeux, et vous pouves voir qu*avant cette matilaticn- 

Le juge.— Oh 1 assur^ment, madame. Mais met 
yeux ne penvent pas me servir de oode. Nooa r^dai* 
rons cela, si vous le voules bien, k deux cents francs - 
Cependant Goliath contemple d'un air sooiiant et 
tranquille son oeuvre abominable. 
Le juge se tourne vers lui aveo B6y6nt6: 
— Qu'aves-vous k dire pour votre defense? 
Goliath.— J'ai k dire que je redame 4 Madame aar 
quante franca pour mes honoraires. 
La plaignante.— Ah I c'est trop fort 1 
Le juge.— Est-ce qu'elle a consenti i se laiaser am* 
cher ainsi toutes ses dents ? 
Goliath.— Mais, monsieur, elle n'a pas bouge- 
Le juge.— £h bien! mademoiselle, que repondei- 
vous k cela? 
La plaignante.— Monsieur, je suis si distraite- 
Le juge. — Ah I 

Goliath.— D'ailleurs, monvieur le jnge de paix, les 
pidcea & conviction sont 14- Vous pourres voir que U 
bouche k mademoiaelle etait affreuse : tout etait noir, 
gftte, d6chausse, branlant. Un ratelier euit iodi*- 
pensable . 

La plaignante.— Ah I voilk le mot de renigme. C& 
tait pour me poser un ratelier. 

Le juge.— Eh bien ! nous aliens oommettn an ex- 
pert. 

L'ezport d^olara qu'il lui paraiasait bien invraisem* 
blable que Mile Riguet n'e(it rien senti pendaot 
I'operation ; il ajouta que les pieces k convictioD tDoo- 
centaient compldtement Goliath- 

Mile Riguet perdit son proo^ et f ut condamn^ i 
payer dea honoraires. 

Elle a interjete appel. Mais les jngea de laseptit^De 
chambre, fort embarrasses dans oette mysteriease 
aventure, ont fait perdre leur procte anx deux plai- 
deurs. 

Le dentiste a ete condamne k deux tiers des depeo*. 
Mile Riguet k I'autre tiers. Pauvre GoUath Mas- 
eru Ptilait, 
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In Delano v. Cage', June 17, 1887, the 
Supreme Court of Illinois affirmed the judg- 
ment of the Appellate Court, holding that 
the directors of banks are trustees for depo- 
Bitors as well as for stockholders, and as 
such are bound to the observance of ordinary 
care and diligence to save depositors from 
loss. Henoe, if bank directors are guilty of 
negligence in permitting their bank to be 
held out to the public as solvent, when in 
fact it is insolvent, and thereby induce one 
to deposit his money with the bank, he may 
recover of such directors, in an action on the 
case, the damages sustained. The Court 
cited Percy v. MiOandon, 3 Louisiana, 568 ; 
Wharton on N^ligence, J 510; Moore on 
Banks and Banking, 133. 



Sir Matthew Crooks Cameron, Chief Justice 
of the Common Pleas, who died at Toronto, 
after a brief illness, on June 25, was the only 
one of the Ontario Chief Justices, who, on 
the recent occasion, accepted the proffered 
honour of knighthood. Mr. Cameron was 
bom in Canada in 1822, educated in his 
native province, and called to the bar in 
1849. He was very successful as an advocate 
before juries, and a forcible public speaker. 
In 1863, he was made Q. C, and in 1878, was 
appointed a puimi justice of the Queen's 
Bench. In 1884, on the removal of Chief 
Justice Wilson from the Common Pleas to 
the Queen's Bench, Judge Cameron succeeded 
to the Chief Justiceship of the former. 



We have received a copy of a poetic and 
loyal effusion, by Mr. G. W. Wicksteed, Q.C., 
in honour of the Jubilee. The freely-flowing 
verse in which Mr. Wicksteed celebrates 
the occasion shows that in his case, years 
have not exiled the power *' that breathes an 
energy divine, that gives a soul to every 
line." Mr. Wicksteed is also the author of a 
national anthem. 



A rather poor joke nearly ended in a 
serious piece of business before an English 
Court Dam v. DcUziel was an action for 
libel against the publisher of a comic news- 
paper. The libel complained of was as fol- 
lows: "Umbrella tricks.— Irate customer: 
Look here, 1 bought this compactum um- 
brella at your shop yesterday. You gua- 
ranteed that it would remain small and tidy ; 
and now look at it ! I can't fold it up into 
double its original size. Shopkeeper (blandly, 
as he inspects the article) : I am sure I am 
very sorry ; and I cannot account for it unless 
—(horrified)— why, my dear sir, youVe been 
using it ! " The plaintiff sold only the com- 
pactum umbrella, of which he possessed the 
patent and a copyright, and he complained 
that the article was calculated to injure him 
seriously in his business. Baron Huddleston 
told the jury that the case must be treated 
by them as men of the world ; for if every 
joke of this kind was made the subject of an 
action the courts would be fully occupied. 
It was possible that the plaintiff intended 
and might by this means get a eheap and 
excellent advertisement, but they were bound 
to consider the question as seriously as they 
could because it was brought before them. 
To make this a libel they were gravely asked 
to find that this joke had an innuendo, 
namely, that the plaintiff fraudulently and 
deceitfully, and in breach of contract, manu- 
factured and sold the compactum umbrella 
as one which would shut up in a small com- 
pass, well knowing that it would not, etc. It 
was in their power to give the plaintiff 
£100,000 for this libel, or they might give 
him a farthing, or they might find a verdict 
for the defendant It was for them to say 
what they thought of it. The jury found a 
verdict for tlie defendant 



LEOISLA TION OF LAST SRSSION, 

The Act 50 Vict, (D.) ch. 14, assented to 
June 23, to make provision for the appoint- 
ment of a Solicitor General, enacts as follows : 

** 1. The Governor in Council may appoint 
an oflicer who shall be called the ' Sohcitor 
General of Canada,' and who shall assist the 
Minister of Justice in the counsel work of 
the Department of Justice, and shall be 
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charged with such other duties as are at any 
time assigned to him by the Governor in 
(Council. 

" 2. The salary of the Solicitor General of 
Canada shall be five thousand dollars per 
annum. 

*'3. Nothing in the ninth Section of the 
Revised Statutes, chapter eleven, respecting 
the Senate and House of Commons of Canada, 
shall render the Solicitor General ineligible 
as a member of the House of Commons, or 
shall disqualify him to sit or vote therein, 
provided he is elected while ho holds such 
office, and is not otherwise disqualified. 

" 4. Whenever any person who holds the 
office of Solicitor General, and is, at the same 
time, a member of the House of Commons, 
resigns his office, and within one month 
after his resignation accepts any of the 
offices mentioned in subsection three of sec- 
tion nine of the * Act respecting the Senate and 
Howe of Commons^' and becomes a minister 
of the Crown, or accepts the office of Con- 
troller of Customs or Controller of Inland 
Revenue created by the Act of the pres- 
ent session intituled * An Act respecting the 
Department of Customs atwJ the Departm4mt of 
Inland Revenue,* he shall not thereby vacate 
his seat, unless the administration under 
which he held office as Solicitor General has 
resigned and a new administration has been 
formed." 

Ch. 15, 50 Vict., (D.) amends ch. 138, s. 4 of 
the Revised Statutes.respecting the Judges of 
Provincial courts, by substituting the word 
" Fourteen " for the word " Thirteen " in the 
tenth line thereof. 



CTi. 16, an Act to amend '*The Supreme and 
Exchequer Courts Act," and to make better 
provision for the Trial of Claims against the 
Crown, enacts : — 

THE EXCnBQUHDR COURT. 

" 2. The Court of Exchequer, flow existing 
under the name of ' The Exchequer Court of 
Canada,' is hereby continued under such 
name, and shall continue to be a court of 
record. 

** 3. The Exchequer Court shall consist of 
one judge. 



*' (2). Any person may be appointed a judge 
of the court who is or has been a jadge of 
a superior or county court of any of the 
Provinces of Canada, or a barrister or ad- 
vocate of at least ten years' standing si 
the bar of any of the said Provinces : 
'*(3). The judge of the court shall not hoH 
any other office or emolument either uodei 
the Government of Canada or under the 
Government of any Province of Canada : 
"(4). Thejudge of the court shall reside at 

Ottawa or within five miles thereof: 
" (5). In case of sickness or absence from Can- 
ada of the judge of the court, the Governor 
in Council may specially appoint 8om« 
other person having the qualifications 
mentioned in subsection two of this secticjn, 
who shall be sworn to the faithful pe^fo^ 
mance of the duties of his office and shall 
have all the powers incident thereto dar- 
ing the sickness or absence from Canada 
of the Judge of the court : 
"(6). If the judge of the court is interested, 
in any matter whatsoever, in any case be- 
fore the court, he shall not adjudicate ap^& 
the same, but the Governor in Council maf 
specially appoint some other person having 
the qualifications mentioned in subsection 
two of this section, who shall be sworn to 
the faithful performance of the duties d 
his office, and shall act as such judge yr^i 
hac vice and have, in relation to the case in 
respect of which he is appointed, all the 
powers of such judge ; but nothing in this 
sub-section contained shall interfere witii 
the judge of the court with respect to any 
other case. 

" 4. The judge of the court shall hold office 
during good behavior, but shall be removable 
by the Governor General on address of the 
Senate and House of Commons : 

" 5. There shall be paid and payable oat t-f 

the Consolidated Revenue Fund of Canada, 

the yearly sum of six thousand dollars as 

and for the salary of the said judge : 

" (2). There shall be paid to the said jadge for 

travelling allowances his moving expenses 

and the sum of five dollars for each day 

during which he is attending as such jadge 

any court at any place other than the city 

of Ottawa. 

** 6. If the judge has continued in the offit* 
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of judge of the court for fifteen years or up- 
wards, or in the said office and that of judge 
of one or more of the superior courts, or of 
the courts of vice-admiralty, or the county 
courts, in any of the Provinces of Canada, for 
periods amounting tx^ether to fifteen years 
or upwards ; or becomes afflicted with a per- 
manent infirmity, disabling him from the 
due execution of his office ; and if such judge 
resigns his office, Her Majesty may, by letr 
tors patent under the great seal of Canada, 
reciting such period of office or such perman- 
ent infirmity, grant unto such judge an 
annuity equal to two-thirds of his salary as 
such judge at the time of his resignation, and 
to commence immediately after his resigna- 
tion and to continue thenceforth during his 
natural life, and to be payable by monthly 
instalments, and pro raid for any period less 
than a year during such continuance, out of 
any unappropriated moneys forming part of 
the Consolidated Revenue Fund of Canada. 

BARRI8TBBS AND AITORNBYS. 

*• 12. All persons who are barristers or ad- 
vocates in any of the Provinces, may practice 
as barristers, advocates and counsel in the 
Exchequer Court. 

*'13. All persons who are attorneys or 
solicitors of the superior courts in any of the 
Provinces,may practise as attorneys,8olicitors 
and proctors in the Exchequer CourL 

" 14. All persons who may practise as bar- 
risters, advocates, counsel, attorneys, solici- 
tors or proctors in the Exchequer Court, shall 
be officers of such court. 

JURISDICTION. 

** 15. The Exchequer Court shall have ex- 
clusive original jurisdiction in all cases in 
which demand is made or relief sought in 
respect of any matter which might, in Eng- 
land, be the subject of a suit or action against 
the Crown, and for greater certainty, but not 
80 as to restrict the generality of the foregoing 
terms, it shall have exclusive original juris- 
diction in all cases in which the land, goods 
or money of the subject are in the possession 
of the Crown, or in which the claim arises 
out of a contract entered into by or on behalf 
of the Crown. 

•• 16. The Exchequer Court shall also have 



exclusive original jurisdiction to hear and 

determine the following matters : — 

(a.) Every claim against the Crown for pro- 
perty taken for any public purpose ; 

(6.) Every claim agapst the Crown for dam- 
age to property, injuriously affected by the 
construction of any public work ; 

(c) Every claim against the Crown arising 
out of any death or injury to the person or 
to property on any public work, resulting 
from the negligence of any officer or ser- 
vant of the Crown, while acting within the 
scope of his duties or employment ; 

(d,) Every claim against the Crown arising 
under any law of Canada or any regulation 
made by the Governor in Council ; 

(e.) Every set off, counter claim, claim for 
damages, whether liquidated or unliquid- 
ated, or other demand whatsoever, on the 
part of the Crown against any person mak- 
ing claim against the Crown. 
" 17. The Exchequer Court shall have and 

l)0ssess concurrent original jurisdiction in 

Canada, — 

(a.) In all cases relating to the revenue in 
which it is sought to enforce any law of 
Canada, including actions, suits and pro- 
ceedings by way of information to enforce 
penalties, and proceedings by way of infor- 
mation in rem, and as well in gut tarn suits 
for penalties or forfeitures as where the 
suit is on behalf of the Crown alone ; 

(6.) In all cases in which it is sought at the 
instance of the Attorney General of Can- 
ada, to impeach or annul any patent of 
invention, or any patent, lease, or other 
instrument respecting lands ; 

(c.)' In all cases in which demand is made 
or relief sought against any officer of the 
Crown for anything done or omitted to be 
done in the performance of his duty as 
such officer ; 

(d.) In all other actions and suits of a civil 
nature at common law or equity in which 
the Crown is plaintiff or petitioner." 



The Act 50 Vict, (D.) ch. 49, amends ch. 
173 of the Revised Statutes,respecting threats, 
intimidation and other offences, by substitut- 
ing the following for section 11 :-— 

" 11. Every person who unlawfully and by 
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force or threats of violence, hinders or pre- 
vents or attempts to hinder or prevent any 
seaman, stevedore, ship carpenter, ship la- 
borer or other person employed to work at 
or on board any ship or vessel, or to do any 
work connected with the loading or unload- 
ing thereof, from working at or exercising 
any lawful trade, business, calling or occu- 
pation in or for which he is so employed ; or 
beats or uses any violence to, or makes any 
threat of violence against any such person, 
with intent to hinder or prevent him from 
working at or exercising the same, or on 
account of his having worked at or exercised 
the same, shall, on summary conviction 
before two justices of the pefece, be liable to 
imprisonment, with hard labor, for any term 
not exceeding three months/' 



Section 268 of the Criminal Procedure Act 
has been replaced by the following (50 Vict, 
ch.50):— 

APPBALS AND NEW TRIALS. 

'* 268. Any person convicted of any indict- 
able offence, or whose conviction has been 
affirmed before any Cburt of Oyer and Ter- 
miner or Gaol Delivery, or before the Court 
of Queen's Bench in the Province of Quebec, 
on its Crown side, or before any other super- 
ior court having criminal jurisdiction, whose 
conviction has been affirmed by any court 
of last resort, or, in the Province of Quebec, 
by the Court of Queen's Bench on its appeal 
side, may appeal to the Supreme Court against 
the affirmance of such conviction ; and the 
Supreme Court shall make such rule or order 
therein, either in affirmance of the conviction 
or for granting a new trial, or otherwise, or 
for granting or refusing such application, as 
the justice of the case requires, and shall 
make all other necessary rulea and orders 
for carrying such rule or order into effect ; 
Provided that no such appeal shall be allowed 
if the court affirming the conviction is unani- 
mous, nor unless notice of appeal in writing 
has been served on the Attorney General for 
the proper Province, within fifteen days after 
such affirmance : 

•*2. Unless such appeal is brought on for 
hearing by the appellant at the session 



of the Supreme Court daring which sncb 
affirmance takes place, or the session nest 
thereafter, if the said court is not then 
in session, the appeal shall be held to have 
been abandoned, unless otherwise ordered 
by the Supreme Court : 
" The judgment of the Supreme Court sh&Il, 

in all cases be final and conclusive : 
" 4. Except as hereinbefore provided, a new 
trial shall not be granted in any crimin&l 
case unless the conviction is declared bad 
for a cause which makes the former trial a 
nullity, so that there was no lawfdl nial 
in the case ; but a new trial may be granted 
in cases of misdemeanor in which, by law, 
new trials may now be granted : 
" 5. Notwithstanding any royal prerogative, 
or anything contained in ' Tlu InUrprfta' 
Hon Act* or in * The Supreme and Exchnjwr 
Courts Act,* no appeal shall be brought in 
any criminal case from any judgm^t or 
order of any court in Canada to any coart 
of Appeal established by the Parliament of 
Great Britain and Ireland, by which appeals 
Qr petitions to her Majesty in Council may 
be ordered to be heanL" 
" 2. Sections sixty-eight and sixty-nine of 
' The Supreme and Exchequer CowU Ad* are 
hereby repealed. 

" 3. The foregoing provisions of this Act 
shall not come into force until a day to be 
named by the Governor General, by his pro- 
clamation to that effect 

" 4. Section 266 of 1 he Criminal IVocedsr? 
Act * is hereby amended by striking out. the 
words * in the Province of Quebec * " 



COURT OF QUEEN'S BENCH-IN AP- 
PEAL.* 

LiheL^Report of mercantile agency to when- 
bers — Malice, 

Held :— That where the report of a ^le^ 
cantile agency to its customers, concerning 
the standing of a person in business, is tree, 
and no malice is proved, an action of dam- 
ages for such publication wiU not be main- 
tained.— Gtrard dc Bradstreet, Feb. 16, 1875- 

* To appear in Montieal Law Reports, S Q^ 
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Libd and dander— Mercantile agency — Qircu-^ 

laHng erroneow information of a damaging 

nature — Privileged communication — 

Damages, 

The appellant^ a mercantile agency, sent a 
circular to its subscribers, with the words 
" call at office " in reference to the respond- 
ent, a dry goods merch an t of Montreal. Those 
who enquired at the appellant's office, in- 
cluding a newspaper correspondent who was 
not a subscriber, were informed by the ap- 
pellant's employees that the respondent's 
firm had applied for an extension of time on 
a large indebtedness to their English credit- 
ors. This information was untrue, and was 
based upon a report which the appellant had 
not verified. The circulation of the report 
by the appellant injured the respondent's 
credit, and embarrassed him in the manage- 
ment of his business, several orders for gooiis 
being cancelled, or suspended until the report 
was shown to be unfounded. 

Hbld : — (Affirming the decision of Lorak- 
QER, J., M. L. R., 2 S. C. 33) that the manager 
of a mercantile agency comes under the gen- 
eral rule (C. C. 1053), which makes every 
person capable of discerning right from wrong 
lesponsible for the damage caused by his 
fault to another, whether by positive act, 
imprudence, neglect or want of skill, and 
that the appellant was guilty of negligence 
in circulating through his employees a report 
of an injurious nature without verifying it, 
and also in communicating it by circular and 
verbally to persons who had no interest in 
being informed of the standing of respondent. 

2. It being proved that the circulation of 
the report was damaging to respondent, it 
was competent to the Court below to estimate 
the amount of damages, and the judgment 
should not be disturbed. — Tfui Bradstreet 
Company <fc Cardey, May 26, 1887. 



CIRC.TJIT (X)TJRT. 

PoBTAGn-DU-FoEr, (Co. of Poutiac), June 2, 
1887. 

Before Wortblb, J. 

Tkottikr v. Walsh. 

Procedure— C. C. P. 781, 782 — Coercive Im- 



prisonment — Potvers of judge in vacation — 
Notice of motion for rule— Specification of 
amount of debt. 

Hbld: — When the judgment debtor prevents 
the bailiff from proceeding to tJie sale of tlie 
effects seized : — 

1. That a judge in vacation can grant a rule 
for his imprisonment returnable in term, 

2. Tfuit notice of tlie motion for the rule %s 
not necessary, 

3. That the rule must mention the amount^ 
upon payment of which the judgment debtor 
win have the right to obtain his discharge. 

Execution was issued against the defend- 
ant and a seizure of his effects was made on 
the 21 St March last. 

The sale was fixed for the 23rd April last, 
but on that day the defendant prevented 
the bailiff from proceeding to the sale, and 
the latter made a return establishing the de- 
fendant's hindrance. 

On the 20th May last, a motion was pre- 
sented to the judge in chambers, at Aylmer, 
for a rule against the defendant for con- 
tempt, and a rule returnable on the 31st May 
last, before the Circuit Court at Portage-du- 
Fort in term, was granted. 

The rule was duly issued, served and re- 
turned and asks, unless cause be shown to 
the contrary, " inasmuch as it appears that 
" the defendant did resist and obstruct the 
" bailiff in the execution of his duty under 
" the writ of execution issued in this cause, 
" and did prevent him from proceeding with 
" the sale of the effects seized, that the de- 
•* fendant be held in contempt of court, and 
" Imprisoned in the common goal of this 
'* district for his resistance and obstruction 
" in the premises." 

The defendant answered that the rule 
should be dismissed, amongst other reasons : 
1. Because the motion for the rule had been 
made to the judge in chambers and the rule 
ordered the defendant to show cause before 
the court in term. 2. Because no notice had 
been given to the defendant of the motion 
for the rula 3. Because no option was 
given in the rule to the defendant to pay 
the amount of the judgment and costs. 

Per Curiam. Cases of resistance to the 
seizure and sale of the property of a judg- 
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ment debtor fall under article 782 of the C. 
G. P. This article provides that a judge out 
of court may exercise all the powers of the 
court, and as the court could, in the present 
case, have granted a rule returnable on a 
day in term, the judge to whom the motion 
for the rule in this cause was presented in 
chambers had the same jiower. In this 
respect, therefore, the rule is regular. 

Under article 781 of the C. C. P., a person 
can only be condemned to coercive imprison- 
ment after having received personal notice 
of the application. This application must 
be made by sijecial rule, which must be 
served upon the party liable to be imprison- 
ed personally; but it is not necessary to 
give notice of the motion for the rule. Rule 
55 of tlie rules of practice, whi(;h decides 
this point, says, ** that no motion can be 
" received or heard unless previous notice 
" thereof, of at least one day be given to the 
" adverse party, excepting the motions where- 
" upon side-bar rides may be obtained.*^ The 
party liable to l)e imprisoned must have 
personal notice of the application, but the 
law does not require that he should be noti- 
fied twice. No notice of the motion for the 
rule was necessary, and therefore in this 
respect also the rule is regular. 

But I have now to deal with a serious 
objection to the rule. Where the contempt 
complained of consists of improper behavior 
towards the Court, the imprisonment im- 
posed is a punishment; but where it con- 
sists of neglect to pay a judgment for a debt 
which by its nature subjects the debtor to 
imprisonment, or of obstruction to the 
seizure or sale of proi^erty in execution of a 
juilj^ment, the imprisonment is a means to 
coerce the Judgment debtor to pay the con- 
demnation, and thence it is called coercive 
imprisonment. In the latter case the judg- 
ment ordering the imprisonment must con- 
sequently specify the debt to be paid ; and 
the rule which, on l)eing declared absolute, 
forms the basis of the judgment, must also 
mention the amount of the debt in principal, 
interest and costs, as the debtor has every 
interest to see that only the amount really 
due by him be entered in the judgment and 
in the writ under which he may be arrested 



and imprisoned. Article 782 of the C C. P. 
provides that the debtor shall be imprisoned 
until he satisfies the judgment by which he 
was condemned to pay his debt ; and article 
793 provides that he may obtain hi8 dis- 
charge by paying, into the hands of the 
sheriff or of the prothonotary, the amount of 
the condemnation, in principal, interest and 
costs. The rule in the present case asks 
that the defendant be held in contempt of 
court for having obstructed and hindered 
the sale of his effects and that he be im- 
prisoned therefor, but it does not specify 
the amount which he is to be thus coerce*! 
to pay. It is defective as the basis of a 
judgment ordering the coercive imprison- 
ment of the defendant ; and it is therefore 
insuihcieut, irregular and illegal, and most 
be dismissed. 

The judgment will be recorded as fol- 
lows ; — 

" The Court after having heard the partift* 
upon the rule issued in this cause, praying 
that the defendant be held in contempt of 
court, for having prevented the sale of the 
moveable property seized in this cause, and 
praying that he be imprisoned therefor, 
and upon the answers thereto; 

"Considering that all the reasons given 
for the dismissal of the said rule are insuffi- 
cient, except the fifth one ; 

'< Considering that coercive imprisonment 
can only be ordered against a person in 
contempt of court by reason of his resistance 
to the sale of goods seized in satisfaction of 
a judgment until he satisfies the judgment^ 
and that the amount so to be paid should 
be specified in the rule ; 

" Seeing that in the present case the rule 
does not specify the amount so due, and 
does not ask that the defendant be impri>4)n- 
ed till he pays the same, but asks that be be 
imprisoned generally and without term for 
his contempt ; 

" Doth dismiss the said rule with ooets, 
&c." 

Rule dismissed. 

C P. Roneyf for plaintiff. 

/. M, McDougaUf for defendant 
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CX)UR DE CIRCUIT. 

Malbaie, 8 sept 1882. 

Coram Routhier, J. 

Lbyesqub v. Moussin. 

Saiwie-^rrH — TaxaHan desfrais — Imputation— 
ContestoHon de la saisie-arrit, 

JvQ± : — ^1. Qa^wM saine^arrit apr^ jttgement ne 
peuthnaner avant que Us frais aient iti 
taxis; que des d-comptes donnSs apris le 
jtigemerU mats, avant la saisie, qvand les 
/rats n'ont pas 6ti taxis, etplus que suffi- 
sants pour payer lesfrais, do^vmt sHmputer 
setdement sur le capital et les intirits, en 
vertu de la rhgle : que Pimputation n*a pas 
Heu sur ce qui n^ est pas dair et liqmde, d. 
mains qu'il ne fiU prouvS d*une mani^re 
trls ceriaine que les frais ont H6 paySs et 
que le montant en a iti accepti. 

2. Que (fest d lapartie qui pritend que les frais 

ont iti taxis, d le prouver, et que cette 
preuve sefait par la production du mimoire 
ou par le plumitif, et que k fait qu'U est dit 
dans le href de saisie que ks frais ont iti 
taxis nefait point preuve. 

3. Que la saisie-^rrit apris jugement peut itre 

eontestie comme une action sans qu'U swt 
nicessaire de recourir d Fopposition, 
J, S. Perrault, proc. du demandeur. 
Charles Angers, proc de la d^fenderease. 
Autoritis cities par la difenderesse : C. de 
proc 614 et 615 ; 3 L. C. J. 95 ; 1 Q. L. R. 
222 ; Audet v. Asselin, & Asselin, 15 L. C. R 
272 ; Langevin v. Martin, 3 R. L. 447 ; 6 Q. 
liu R p. 69, Rev. 

Quant ^ rimputation : Laromb. Oblig. vol. 
3 p. 420, Na 3. Domat, Lois Civ., Li v. 4, 
tit. 1 a 4. Pothier, oblig. No. 571. 
(o. A.) 



COUR DE CIRCUIT. 

Malbaib, 4 sept. 1882. 
Coram Routhibr, J. 

BOUCHABD V. MORlSeON ET AL., & MaLTAIS, 

Tiers-saisi, & Morisson et al., contestants. 

Saiderarrit avant jugement—Contestation — 
Juridiction, 

Jvot : — 1. Qu^onpeut contester par exception d 



la forme, la viriti des aUigations de Vajfi- 
davit pour ohtenir une saisie-arrit avant 
jugement, ainsi que les informaJitis de tel 
affidavit; 
2. Que s'Uya plusieurs difendeurs risidant la 
mime juridiction, on peut les assigner liga- 
Icment dans le district oH Vun d^eux Va iti 
personnellement, et oH la cause d*action n*a 
point pris naissance, et oH its ne sont point 
domicUiis. 
J. A. Martin, proc. du demandeur 
Charles Angers, proc. des d6fendeurs. 
(a A.) 



COUR lyAPPEL DE DOUAT. 

4 mat 1887. 

Pr^idence de M. Mazeaud, prem. president. 

W. V. T. 

Responsahiliti — Advlth'e — Complice de lajemme 
— Mari — Enfants — Dvmmages-ii} tirits, 

1. IjC complice de la femme adulitre peut itre 

condamni d, des dommages-intirits envers le 
mari, lorsquHl en risvlte un dommage pour 
ce dernier, 

2. // est igalement responsable tris^-vis des en- 

fants, des ivinements qui ont suivi, notam- 
ment du divorce, et est passible envers eux de 
dommuges^niirits pour leprijudice mati 
riel et moral qui en a iti pour eux la consi- 
quence, 

Le sieur W. . . . , ayant 616 surpris en fla- 
grant delit d'adultore avec la femme T , 

fut condamni correctionneJlement k 15 jours 
d'emprisonnement. Le sieur T...., post4- 
rieurement, et & raison de ce fait d'adultere, 
fut admis au divorce par jugement du Tri- 
bunal civil de B^thune en date du 25 juin 
1886. Le 9 avril 1885, il aotiouna W ..... en 
resporisabilit^ civile, et lui r^clama des dom- 
mages-interetfi, tant en son nom et pour son 
propre compte, qu'au nom et pour le compte 

I de ses trois enfantB. 

I Par jugement du 3 d^cembre 1885, le Tri- 

I bunal civil de B^thune fit droit ^sa demande 

; dans les termes suivants : 

I " Attendu que le complice de la femme 
adult^re peut etre condamn6e H des domma- 
ges-int^r^ts envers le mari lorsqu'il r6sulte 

I un dommage pour ce dernier ; que le prin- 
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dpe de la Tesponsabilit^ n'eet, du reste, pas 
contests ; 

*' Attendu que les elements de la cauBe 
permettent au Tribunal de fixer ces domma- 
ges & la soznme de 1,200 fr. ; 

" Attendu que tout fait quelconque de 
rhomme qui cause & autrui un dommage 
oblige celui par la faute duqnel 11 est arrive 
& le r^parer ; que W . . . , en abusant de la 

confiance qu41 inspirait i T et en d^ 

toumant leur m6re de ses devoirs, se trouve 
responsable vis-&-vis des enfants, des 4v6ne- 
ments qui ont suivi et de leur consequence 
dommageable ; que ce prejudice resultant de 
Tabandon oil ils se trouveront d^sormais, de 
la perte d'affections matenielles, du fait du 
mariage de la m^re et de la naissance d'un 
enfant, pent 6tre evalu^ & 1,000 fr. pour cha- 
cun des enfants ; quMl y a lieu d'ordonner le 
placement de cette somme en rentes de 3 
p. c. sur I'Etat frangais. 

" Par ces motifs, 

" Condamne le sieur W . . . i payer AT... 
une somme de 1,200 fr. A titre de dommages- 
int^^rdts pour les causes sus^nonc^es, et & cha- 
cun des trois enfants de T — celle de 1,000 
fr.; 

" Dit que la somme due d, chacun des en- 
fants sera plac^ en rente 3 p. c. sur I'Etat 
frangais jusqu'A leur majority." 

Appel de ce jugement a M interjet^ par 
W....— Arr^t : 
La Cour, 

Adoptant les motifa des premiers juges, 

Confirme. 

Note. — La jurisprudence n'a jamais li^sit^ 
a reconnaltre que le complice de la femme 
adult^re peut 6tre condamnd tides dommages- 
int^rets envers le niari, lorsqu'il est constant 
en fait, qu'il est de ce d^lit r^sult^ pour ce 
dernier un dommage. V. en ce sens : Poi- 
tiers, 4 f^vrier 1837 (S. 37.2.374) ; Paris, 8 
juin 1837 (S. 37.2.293) ; Cass., 22 septembre 
1837 (S. 38.1.331); Toulouse, 29 juin 1864 
(S. 64.2.155— J. du P. 64.858— D. 64.2.174) ; 
Aix, 7 juin 1882 (Gaz. Pal. Coll. anc, t IV. 
2.432) Sic: Vatimesnil. Encyclop^die du 
droit, vo. Adultere, No. 57; Chauveau et 
H^lie, Th^orie du C. i^^n., 5me Edition, t IV, 
No. 1664. Mais c'est la premiere fois, croy- 
ons-nous, qu'une Cour d'appel est appelde, 



dans Vesp^ce ci-dessus, A se picnonoer sur 
une demande de dommages-int^r^tB au pro- 
fit des enfants, issus du mariage de la femme 
coupable. — Oaz, du FaL 



INSOLVENT NOTICES, ETC. 

Qu hee Official Gazette, JtUt 16. 

Judicial Ahandcmmcntt. 

Beuthner Bros., mercb&ntfl, Montreal, Jaly 7. 

Jean Marie Duval, fanner and trader, St AatQaiu, 

July 4. 

Andrew Fortune, book and flhoe-dealer,HmitJOKdoa. 
July 7. 
Jean-Baptiste Ph^nix. SL Theodore d' ActoD, Jaljr 

Curaiortt appointed. 

Re Damase Caron, St Ours.— Kent A Tureotte,Moa 
treal, curator, July 14. 

Re Damase Caron A Fils. St, Ours,— Kent i Tnr- 
cotte, Montreal, curator, July 14. 

Re L. Philippe Gannon, St. Roeh des Aalnaiea.- 
H. A. Bedard, Quebec, curator, July 12. 

Re Edward C. Hughes.— Henry Ward and Alex 
Qowdey, Montreal, cuxators, July 5. 

Re G. E. Morasae.— A. A. Taillon, Sorel. caiator. 
June 28. 

Re Antoine St. Jean.St. Timoth6.-Kent A Torcotte. 
Mont real , curator, J uly 11 . 

Dividend*. 

Re A. T. CoMtantin A Co.— Second dividend, payable 
July 25, H. A. Bedard, Quebec, cttTator> 

Re Copland & McLaren.— First dividend, payabk 
Aug. 3, A. W. Stevenson, Montreal, curator. 

Re Hubert Pronovost, St. F^licien.— First and fie*! 
dividend, payable July 28, H. A. B^ard. Quebef, 
curator. 

ReR. D. Somerville, Huntingdon.— Fiist and 6iJ»i 
dividend, payable Aug 4, W. S. Maclarenand S. Boyd. 
Huntingdon, joint curator- 

Separation a» to property. 

Aur6Iie Laforce v«. Roger Dandurand.holelkeei*, 
Montreal, July 13. 



BAR EXAMINATIONS. 

The following is a list of those who have been ad- 
mitted to the practice and study of law at the rccea 
examinations held at Sherbrooke ; — 

Admitted to pi'actice—M.e%»n. A. B. Msjor, Aufo<t« 
Beaudry, H. A. Beauregiird, Ludovic Brunei, C. A. 
EdKe, L. P. Berard, R. L. Murchison, Philippe I>)n-*1. 
H. J. Cloran, G. A. Alain, Forget. Ant. Taachereaa, 
Philippe Jolica^ur, L. E. Pelissier, Ovide RobUUrd, 
Adelard Turgeon. 

Admitted to ttitdy—Messn. R. Lemieox, N. R. L»' 
flamme, Michael Fearn, L. H. R. Boudreaa. S. W'. 
iMack, C. L. CMias, L. G. B. Fiset, J. W. P.igiieelv\ 
A. Trudcl, Adolphe Rivard, F. Jasmin. DeMariigny. 
R. G. Gosselin. I. W. Poitnw, H. Pellotier, J<». B^>tf- 
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The Act 49-50 Vict ch. 7 (Q.J, has been 
exposed to unusual vicissitudes. It provided 
for the appointment of a Judfce for the dis- 
trict of Terrebonne, the preamble being 
''whereas it has become urgent that there 
*' should be a judge in the district of Terre- 
" bonne." The Act was assented to June 21, 
IS86, but was not to come into force until 
proclaimed by the Lieutenant-Governor in 
CounclL The proclamation, dated January 
27, 1887, appeared in an extra of the Quebec 
Official Oazette of January 29, but by what 
we ventured to describe as *'a curiosity in 
the way of corrections'* (p. 49), the Oazette 
of Feb. 5, 1887, announced that the procla- 
mation of Jan. 27 " was published in error.'' 
It may be remarked, parenthetically, that a 
change of government had occurred between 
Jan. 27 and Feb. 5. The Official Oazette of 
June 11 contains another proclamation, dated 
June 8, bringing the Act into force from' 
June 11. 



Chief Justice Horton has very forcibly con- 
demDed the law of Kansas which provides 
that the death penalty cannot be inflicted 
until after a year from conviction, and then 
only in the discretion of the Governor of the 
State. The Chief Justice believes that the 
practical effect is that no execution will ever 
take place in Kansas until the Statute is 
changed. On the other hand^ lynchings are 
resorted lo, to supplement the tardy and in- 
effectual steps of justice. The existing con- 
dition of afOurs is not encouraging to those 
who would do away with capital punishment 
altogether. ** On January 1 of the present 
year, " says the Chief Justice, " there were 
fifty-one murderers in the penitentiary of the 
State under sentence of death, and more of 
the same class are on the way to that insti- 
tution. During the last few years more 
fiendish and brutal murders have been com- 
mitted in Kansas than ever before since its | 



admission as a State ... I think that society 
already spares the lives of too many of its 
vicious members, and the more frequent in- 
fliction of the death penalty, rather than its 
abolition^ is demanded by the highest con- 
siderations of public welfare and the public 
safety. While the Legislature has virtually 
abolished hanging as a legal penalty, the 
practice of hanging atrocious murderers with- 
out legal formalities has steadily increased. 
The opponents of capital punishment seem 
satisfied with what they consider the pro- 
gress of legislation in this respect, and yet 
murderers are executed almost each month 
by lynch law. Thus public IjnoLchings, with 
all their demoralizing and brutalizing in- 
fluences} have been substituted for legal 
penalties." 



A grand jury in Philadelphia have found 
an indictment unique in its way, and sug- 
gestive of old-fashioned woceedings against 
inconvenient women. It reads : — " That 
Louisa Ehrline on the 21st of June, 1886, and 
on each and every day thence continually 
until the day of the finding of this indict- 
ment was and is a common eaves-dropper, 
and on each and all of said days and times 
did listen about the houses and under the 
windows and eaves of the houses of the citi- 
zens then and there dwelling, hearing tattle 
and repeating the same in the hearing of 
other persons, to the common nuisances of 
the citizens of this Commonwealth and 
against the peace and dignity of the Com- 
monwealth of Pennsylvania." 



SUPREME COURT OF CANADA. 

Ottawa, July, 1887. 

Canadian Pacific Railway Company, Applt, 
and Robinson, Respdt 

DamageB—Mmtat Suffering^Misdirection. 

Hkld : {reverting the judgment of the Court of 
Queen's Bench, M. L. iJ., 2 Q. B. 25), that 
it is misdirection to inttruct the jury that 
anguish of mind suffered for the loss of a 
husband may properly be taken into oonf 
sideration by the jury in estimating the 
damages which should be cuoarded to the 
widouk 
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TAflRHIBRlBAtr, J :— 

I am of opinion that fhe judge at the trial 
misditected the jury in telling them that, in 
aflBeming the amount of the damages, they 
m^ht consider the nature of the anguish and 
mental sufferings of the plaintiff, or, in other 
words, that they could make an estimation 
of her tears, sighs, and sorrows, in pounds, 
shillings and pence. . 

Though the French law allowed a larger 
basis for a pecuniary compensation in such 
cases, I take it that now, with us, under Art 
1056 of the Code, which is the re-enactment 
of our statute IMl Vic., similar to Lord 
Campbell's Act, there is do difference between 
the English law and ours on the subject. 
The Privy Council held, in DrerMe v. BUI, 
6 App. Cas. 342, that when a colonial legisla- 
ture has passed an act in the same terms as 
an Imperial Statute, and the latter has been 
authoritatiyely construed by a Court of 
Appeal in Englandi such construction should 
be adopted by the courts of the colony. And 
in OUy Bank y. Barrow, 6 App. Cas. 664, in 
the House of Lords, on the interpretation of 
an article of our Code, Lord Blackburn said 
that where a Colony re-enacts an Imperial 
Statute it is as if the English law was carried 
over bodily to the Colony, and in construing 
the Colonial law, the interpretation given to 
the similar law by the Courts in England 
should be followed. I think this reasonable 
rule should be followed in this casa 

When by the 10 A 11 Vic., the legisla- 
ture of the United Canadas re-enacted Lord 
CampbeU's Act, it was the intention not 
only to provide for damages resulting 
firom death in U. C, but also to put the law 
in both Provinces on the same footing. This 
is why the Act was extended to Lower Can- 
ada^ though the common law then gave a 
remedy for such injuries. It cannot have 
been intended by this legislation that if a 
man was killed in Upper Canada, no solatium 
should be granted to his wife or legal repre- 
sentatives by way of damages, but that if he 
was killed in Lower Canada, such a solatium 
could be given. That in the present case, for 
Instance, this plaintiff can get a solatium, 
because her husband was killed in Lower 
Canada, whilst if he had been kiUed a few 
miles further west, in Upper Canada, none 



would be granted under the same stetnte. 
The statute and the Code entirely change the 
law. 1st — As to prescription, by Art 2261, 
CCL, it would be two years. 2nd.— As to the 
parties entitled to the action. 3rd.— In giv- 
ing only one action to all the parties in juieiL 
4th. — ^In denying as in England {Read v. Oreat 
EaOem BaUtoayyL.'EL 3 Q. B. 555), the actioD 
where the |leceased party had himflelf ob- 
tained an indemnity. See Cftemtn de fer v. 
Margavd, Dalloz, 72, 2.97. From this it is 
evident, in my opinion, that the action now 
given is an entirely different one from the 
common law action. And if difierentinfoor 
such important respects, can it be contended 
that a»^ a fifth, the measure of damages 
the principles of the common law action can 
be engrafted on the statutory action ? Iliis 
obviously would be to set at nought the in- 
tention of the legislator, who for no other 
reason than to have the law in both Oanadss 
on the same footing, has extended this legis- 
lation to Lower Canada, and this, no doubt, as 
it was to principally affect ccunpanieB inooi^ 
porated for and running their roads tbroogh 
both Provinces. 

It could not be contended, I take it for 
granted, that, if the English Act had been 
extended to Scotland, it would not recdve 
there the same construction as is given to it 
by the Courts of England. A statate would not 
be held to mean one thing in England and 
another in Scotland. And, so here, I take 
it, it cannot mean in Lower Canada what it 
does not mean in Upper Canada, or give a 
larger remedy in one Province than in the 
other. Furthermore, in this secticm itself 
(1056) of the Code, there is intrinsic, and to 
my mind, unmistakeable evidence that the 
legislature intended that the measures of 
dami^^ in such cases should be thereafter 
the same in Lower Canada as in Ui^mt Gaa- 
ada. That is, in the enactment that if tiie 
deceased has himself obtained an indemmtyi 
this will be a bar to any action by his con- 
sort or legal representatives for thcdr ii^ories 
resulting from hie death. This, as I have 
already remarked, ia entirely new law. I^ 
viously, at common law, the indemnity n^ 
ceived by the deceased or the aotuD 
by him instituted for his injuries, wasnobar 
to his consort or relatives' actioa for tiisir 
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own iiqcixieB resQlting from his death. They 
were held to be two distiiict rights giving 
rise to two distinct actions. Be Ckemin de 
fery. Margaud. Bat now the Code, as the 
Statute did, thoo^ in no such express words, 
Bead t 2%« Cheat Eaatem (dted aboye), dear- 
ly refhses a new action to the sorvivon in 
each cases. Now, is this not, as Mr. Justice 
Gross wen remarked in the Court below, 
enacting as clearly as if it were laid down in 
80 many words, that anguish of mind and 
mental sufferings are not to be the subject of 
pecuniary compensation. The injured man, 
if he settled before his death with the party 
who caused his ii^ury, obviously did not set- 
tle for his wife's or chUdren's anguish of 
mind caused by his death. So that when 
the action in that case is taken away from 
said wife or children, it is, it seems to me, 
equivalent to an express enactment that their 
anguish of mind is no ground for damages. 

The Code, in my opinion, ha^ taken away 
the common law action and the remedy it 
gave. 

When iZcwwry V. The G.T.R,e'L.C.J.,W9a 
dedded, before the Code, it might have been 
a question whether the statute had had that 
effect; bat since the Code, there can be no 
doubt on the subject, and that case upon that 
ground is entirely distinguishable. 

It is expressly enacted by Art 2813 there- 
of that all laws previously in force are abro> 
gated in all cases in which express provision 
is thereby made upon the particular matter 
to which such laws relate. This clearly 
leaves, for an injury caused by death, nothing 
but the action given by Art. 1056, and the 
jurispmdenoe is all in that sense. PrevaH v. 
Jackion^ judgment of Superior Court, 13 Jm C. 
J.170; Buut V. O. 7.12.,4 Q. L. B. 181; and 
in appeal 1 L. N. 129; Qodboui v. G. T., 6 Q. 
L- R 68. And if the statutory action only 
now lies, the statutory damages only can be 
allowed. Moreover, when Bavary v. O. T, 
was dedded, Read v. The Cheat EaeUm Bail- 
tmy had not been decided,and there was not in 
the statute, as there is now in Art 1066, the 
express refusal of the action where the de- 
ceased had received an indemnity. That 
oonsid0rati<m was consequently not before 
the judges who determined that casa I 
would for all these reasons hold that the 



ehaige of the learned judge at the trial in 
this case is as illegal here as it would be ia 
Ontario or in England^ 

But I go fhrther, and hold that even under 
the French law, supposing that it ruled this 
case, the charge of the learned judge was 
illegal by its vagueness. Laurent, YoL 20, 
p. 569, would call it dangerous. I would say 
it is illegal, because it is dangwous. The 
jury may have been led to beUeve under the 
terms it was given that they might consider 
the anguish of mind and mental sufferings of 
the plaintiff during the fifteen months that 
elapsed between the acddent to the husband 
and his death. Clearly these could not be 
taken into consideration. Then, apart from 
this, there is not a single authority that sus- 
tains such a charge. In this case, there is 
even no evidence of what the deceased earned 
at his death ; nothing but the speculative 
opinion of one witness who hardly knew him 
No evidence whatever of how much it would 
take to educate the child, to support her or 
her mother, not a word of all this. Now, all 
the authorities dted by Mr. Justice Badgley 
in Bavary v. O. T, B,, demonstrate that there 
must be some basis upon which the damages 
can be assessed. I need not refer to them 
more particularly here. As said by Mr. Jus- 
tice Mondelet, in that case in the Superior 
Court, 1 L. a J. 286, " If vindictive damages 
were to be given, without any rule, upon the 
mere caprice of juries excited by public 
clamour, there would be no safety for rail- 
way companies against the most monstrous 
fines." 

If a jury could be charged as has been in 
this case, the Court would lose all control 
over their verdict In the present case, 
for instance, a verdict for $10,000 or $20,000 
would be unassailable, if this one is. It is not 
a question of excessive damages. How could 
the Court say that the damages are excessive, 
if it has no means to ascertain on what prin- 
dples and for what they have been assessed . 
The Court, it seems to me, should direct the 
jury to state what amount they grant for 
actual real damages, and what amount for 
mental sufferings, or anguish of mind. Other- 
wise, the Court has no check on the verdict 
The jury should also be charged that though 
they may take into consideration the mental 
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Bofiforings and angoish of mind of the plain- 
tiffs, yet the damages moat not be asseBsed to 
an amount out of proportion with the actual 
pecuniary loss they have suffered. Such are 
the remarks of the Court of Marseilles in the 
case cited by Laurent, Vol. 26. Na 525 of 
Compagnie per L. M, Olivier, reported in Dal- 
loz 73-2-57. K in France where the damages 
are '* & Farbitraire du Juge," these considera- 
tions guide the Courts in the assessment of 
such damages, I think that with us, in a case 
tried by a jury, the Court should direct them 
that they also are to be guided by these con- 
siderations. The jury should also be told of 
the rule of ]aw, that, for a death caused by 
an accident, they cannot give as heavy 
damages as for a death caused by an assassi- 
nation or any crime, a rule admitted by all 
the writers, and mentioned by the Court in 
the case of Dalloz, respons. Na 196. Laurent, 
VoL 20, No. 630. The law authorises vindic- 
tive damages and damages for a prejudice 
morai in cases where the party causing the 
death has acted with malice or committed a 
d&itt but not when the death was caused by 
a qwm dSliL For this proposition we have 
no less an authority than that of the Courde 
Cassation, the highest tribunal in France, in 
the case of Roche, Dalloz 53-5-167, who held 
that *'Les dommages-int^r^ts r^lam^ en 
matiere criminelle ne doivent pas n^cessaire- 
ment etre restreints, comme en matiere ci- 
vile, au prejudice materiel resultant du crime 
ou du d^t ; ils peuvent aussi comprendre le 
prejudice moral caus^ & la partie civile par ce 
crime ou par ce d61it," said the Court, ** At- 
tendu que cet article n'est point applicable 
auz dommages int^r^ts resultant d'un d^lit 
ou d'un quasi d61it ; que les dommages-in- 
t^r6ts reclames en mati^res criminelles ne 
sent pas de la mdme nature, et peuvent 
n'dtre pas restreints comme doivent T^tre 
oeux qui sent r6clam6s en matidre civile, que 
le pr^udice materiel resultant d'un crime ou 
d'un delit pent, en outre, dtre accompagn^ 
d'un pr^udice moral qui pent entrer dans les 
appreciations du jage et, par consequent, in- 
fluer sur la quotite des dommages-interets 
qu'il accorde & la partie civile ; — Rejette &c." 
Is this not holding as unequivocally as can 
be, though in the negative form, that though 
for a crime, damages for a moral loss can be 



given, yet for a d^lit civil, or a quasi d^lit, 
none but the real damages for tliB pecmiiary 
loss are allowable 7 And it is only for mur- 
ders or other crimes that aU the books and 
arrets in France before the Codes allow 
damages. This remark applies specially to 
the authorities cited by Sourdat at Na 5i 
The arret of the 3rd of April, 1685, 3 Jounal 
des Audiences, 964 (the refi^rence in Sourdat 
is wrong) was in a case of a murder. In 
fact these cases are all trials in the erimisal 
courts. 

The respondent has invoked, as supporting 
the legality of the Judge's chaige to tlie 
jury, a passage from Sourdat, Vol. 1, No. S3, 
where the author says that an indenmity is 
due to a son for the death of his father even 
if his father had been entirely supported by 
him. This is a mere opinion of the author, 
coupled with the argument of a member of 
the French bar in one of his cases, and then 
it must be remarked that the author in that 
passage, as in Na 54 of the same book, 
speaks of a death caused by a murder. The 
same remark applies to the passage in De- 
molombe, VoL 31, No. 675. To the opinions 
of those commentators, I find a forcible 
answer by the annotator to the Margaud 
case, in Dalloz, cited ante, in the following 
words :-—'* Ces alignments, inspires par des 
" reminiscences de notre andenne legisla- 
" tion, oii Taction publique et Taction civile 
'' n'etaient pas nettement distinguees comme 
** elles Tout ete par notre droit penal mo- 
" deme, ne sont conformes ni aux piindpes 
" generaux sur la responsabilite ni mdme 
** aux sentiments qu'eveiUe aujouid'hui ge- 
" neralement dans une famille Taocident on 
" meme le crime qui lui a enleve on des 
" siens. H ne repugne pas moins i la loi 
*' qu'aux sentiments les plus nobles de TAms 
" humaine de faire d'un malheur de famille 
'' une source de vengeance et de gain. U 
'' personne qui a perdu un enfiEUit ou un pdre 
" qui etait k sa charge ne nous paratt done 
" pas fondee & venir demander k Tauteor de 
" Taocident le prix en argent de sa doulcnr. 
" L'individu qui a eprouve un prfiadice 
<' moral, par suite de Tatteinte porteeist 
'* reputation ou & son honneor est bienvenu 
"i redamer une reparation, paroe qn^ 
" craint d'avoir perdu Tamiti6, Tostime et le 
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"respect des honn^tes gens, et qn'il veut 
''prendre des mesures pour faire taire on 
''poor panir le mensonge et la calomnie. 
^ Mais la personne & qni un accident a en- 
" loY^ an .p^re infirme on un jeone enfant, 
f " n'a re^a auoune atteinte dans sa oonsid^- 
" ration; son malheur a dCl au contraire en 
^ attiier de nouvelles affections et de nou- 
^ yelles sympathies. £t puis, si de pareilles 
"questions pouvaient s'agiter devant les 
"tribanaux, il faudrait permettre d'apprS- 
^ cier, de discuter et m^me de nier les sen- 
'* timents de tendresse et d'amiti^ qui exis- 
^ talent entre la yictime et la r^lamante. 

" Enfin quel criterium guiderait le juge 
"dans la fixation des dommages-int^rSts ? 
" n en fiaut done revenir & oe principe qu'on 
" ne pent exiger une reparation p^cuniaire 
" qu'ft raison du pr^udioe souffert dans ses 
"int^r^ts mat^els ou moraux; maisnon 
" dans ses affections ou ses sympathies. 

" Le juge accueillera la demande d'un 
"p^, d'un enfant, d*une veuve, venant 
" dire t oette moit, qui me frappe dans mes 
" affections les plus ch^res> porte aussi un 
"grave prejudice & ma fortune, & mon 
" avenir, ou & mon honneur. Mais 11 ne 
" prdtera pas Toreille au plaideur qui osera 
*' dire : cette mort me cause une immense 
" douleur et des regrets ^temels ; diminuez 
" en Pamertume et la durto au moyen d'une 
" somme d'argenf* 

BalloK, rep. vo. instruct crim. No. 81 : — 
*' n ne suflat pas pour justifier Tintervention 
"civile, d'nne personne, qu'elle ait 6t6 
"blesste dans ses affections» ses gotlts ou 
" ses habitudes, par un fait criminel : 11 faut, 
"que Taction civile soit fondle sur un pr€- 
'' judioe s^rieux et appr^able." 

And at pi 83, '' Une lesion purement mo- 
^* rale peat servir de fondement & une action 
"civile dde que cette lesion rgsulte d'un 
" crime ou d'un d^lit" 

And to Mangin, action publique, Na 123, 
where he says "H ne suffirait pas non 
" plus que le d^lit Tedt bless^ dans ses 
affections." 

Also to LarombidrO) 5 Obligations p- 716, 
where the writer gives the considerations 
that should guide the judge in the assess- 
ment of damages for mental sufferings. 



which I hold the judge with us should 
mention to the jury for their guidance. 

In the Margaud case, Dalles, 72.2.97, a 
widow with her children was suing a rail- 
way company for damages caused by the 
accidental death of her husband. The 
plaintiff recovered, but there is not a word 
in the judgment of solatium or damages for 
mental sufferings, on the contrary, the Court 
distinctly holds that "la reparation devant 
" toujours etre calcuiee sur le prejudice r^el 
" et sur la privation plus ou moins grande 
" imposes k oelui qui se plaint." 

See also a case of Boemh v. GUz, cited 
in Merlin, quest de droits, p. 437, vo. repara- 
tion civile, where 600 francs ($120) are grant 
ed to the widow of a man who had been killed 
by the defendant, pour dommages reels, but 
not a word of damages and sorrows and an- 
guish of mind. The same remark applies to 
the case of Caderowie-Qrammont S.V.63.1.321. 

I refer also to a case of Toire, 17 Feb., 1819, 
C.N.6.2.26. It was there held that "lepr6- 
^'judice resultant d'un deiit ne donne pas 
"lieu & des dommages-interets s'il ne con- 
"stitue qu'un prejudice moral et non un pre- 
" judice pecuniaire-" 

I am of opinion that the appeal should be 
allowed and a new trial granted. 

Appeal allowed unanimously. 

Abbott & Co., for the Appellant 

/. C. Hatton, Q.C, for the Respondent. 



COUR SUPERIEURE. 

Aylheb (dist d*Ottawa), 

4 juillet 1887. 

DevarU Wurtblb, J. 

F. RoBiLLABD et aL, ReqidrarUs, v. Bbrnabd 
SiMARD, IrUimi. 

Election miaiicipale-'Contestaiion. 

JtjgA:— 1. Que Von ne peui pas demander par 
la requite contestant une UecHon rnvnidr 
paU, que le siige soii donni d, une personne 
que Von priiend avoir it6 Hue d, une autre 
ilection. 

2. Que dans un cas semblable on doit procider 

par bref de quo warranta 

3. Que la personne nommie pour prisider une 

suction municipdle dans la ciU de HvU, 
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ed nommkpaur vne GecHcn parUeuHtre et 
non ginSralement pour un terme diterminS. 
4. Que la ditpoiiUon qui veut que ie priddent 
aoit nommi SO jaun avant V&eetion eH inr 
dicoHve ou directoire^ et non imptrative, 

Phb Curiam:— 

n 8*agit dans cette caoBe de la conteetatioii 
d'une Election partielle pour an ^heyin dans 
le quartier cinq de la cit^ de Hull. 

Lors dea Elections g^n^ralea dans cette cit6, 
dans le mois de Janvier dernier, T^ection de 
M. Thomas Fortin avait 6t6 oonteit6e et an- 
nul^ par la cour ; et la conr a ordonn6, oon- 
form^ment & la charte, qu'nne nouvelle Elec- 
tion fClt tenae pour remplacer M. Fortin. 

Ldrdessas, aprds signification da jugementi 
le conseil de la citE de Hull a convoquE one 
assemble spEciale, dont Tavis comportait 
qu'elle Etait convoqu^ pour proc6der & fixer 
un jour pour I'^lection qui devait avoir lieu. 
A cette assemble le conseil a proc^E & fixer 
un jour pour la nomination des candidats et 
un jour pour la votation, et a anssi nommE 
M. Damien Richer president de ?41ection en 
question. 

Aux Elections gEnErales prEcEdentes le Dr. 
Graham avait EtE nommE pr^ident des Elec- 
tions. 

Le jour de la nomination de TElection par- 
tielle, le Dr. Graham s'est prEsentE et pr^ten- 
dit agir comme le prEsident de T^lection. II 
a acceptE un bulletin de nomination et a dE- 
clarE Thomas Fortin dtlraent Elu. £n mEme 
temps M. Damien Richer procEdait & la no- 
mination des candidats conformEment & la 
rEsolution qui le nommait 

Deux personnes ont EtE mises en nomina- 
tion, MM. Bernard Simard et Thomas For- 
tin ; et M. Richer a procEdE & faire faire la 
votation le 2 mai dernier. La votation a 
donnE une majoritE de huit voix en faveur 
de M. Simard, et il a EtE declarE diiment Elu. 

Maintenant on conteste son Election. 

La contestation d'une Election, conformE- 
ment & la charte de la citE de Hull, doit Etre 
prEcEdEe d'un cautionnement pour les frais. 
Dans le cas actuel j'ai le cautionnement par 
devers moi ; 11 fait partie du dossier, et est 
annexE k la requete. Ce cautionnement est 
un cautionnement pour les frais qui pour- 



raient xEralter de la contaatatioQ d'une £feo 
tion qui a eu lieu le 2 mai demiec 

Maintenant, dans la requEte, on aUdgne 
d'abord que le Dr. Graham ay ant EtE nominE 
prEsident des Elections tenues dans le mm 
de Janvier dernier, est demeuiE president des 
Elections partielles qui poavaient avoir Ueii 
dans le cours de TannEe, qu'il Etait de dmt 
prEsident de I'Election qui a ea lien poor 
remplaoer M. Fortin dont I'Election avait EtE 
annulEe ; et qu'il auiait rapportE M. Fortin 
comme ddment Elu. L'on alldgne ensaite 
que Damien Richer anrait rapportE Bernard 
Simard comme Elu. L'ondenuinde parks 
conclusions de la lequEte que je dEdare oette 
demiEre'^lection nulle, que je dEdare valide 
I'Election qui aurait eu lieu le 25 avzil der- 
nier sous la prEBidence du Dr. Graham, et 
que j'ordonne qu'il soit permis i M. Fortin 
de prendre son siEge comme membre dn 
conseil de la citE de Hull 

£n vertu de la charte on pent conteetsr les 
Elections sous les articles 35, 36 et 87, ^ le 
juge pent faire de trois choses I'une : la con- 
firmer I'Election purement et aimplemeot; 
2a I'annuler purement et simplement; 3a 
s'il 7 a lieu, dEdarer un autre Eln. Mais poor 
dEclarer un homme Eln, il &ut qu'il ait M 
Elu & I'Election qui est oonteetEe. La coar 
ne pent prendre oonnaissance dans one eon- 
testation d'Election, sous les artades de la 
charte que je viens de mentionner, que de cs 
qui se rapporte i I'Election ainsi oontest^a. 

La requEte conteste I'Election da 2 mai 
dernier, elle conteste I'Election de M. Bernard 
Simard ; done je ne peux prendre coonais- 
sance que de ce qui a eu lieu 4 cette Election, 
et je ne peux pas prendre oonnaissance d^me 
autre Election qui n'estpas oonteslEe, et dE- 
clarer que M. Fortin a EtE diiment Elu i ostis 
autre Election. Mais s'il Etait pronvE que 
M. Fortin a obtena la majoritE l^pile doe 
voix & I'Election du 2 mai, il pourndt akn 
obtenir le siEge comme ayant EtE Ehi i ootto 
Election, mais non pas comme ayant ME #d 
& une autre Election. 

Je n'ai pas le droit de m'enquErir en verta 
du cautionnement et de la requEte de ce qui 
a eu lieu & I'autre Election. On anrait po 
venir devant le tribunal et y soomettie sei 
droits etees prEtentions depart etd'aotn; 
seulement pour fisire oela, il aurait iaDa pn>* 
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Met par braf de quo vxirranto en verta des 
artideB 1016 4 1021 du Q de P. a 

Qoand on vient par le bref de quo warranto 
derant Ib tribnnal, on commence par dire 
que qnelqu'on a usurps nne chaige et I'oc- 
enpe iU6galement, et on pent all^gaer qu'un 
antre y a droit Le Code de Procedure Civile 
dit que dana ce cas '' le tribunal pent adjager 
'^ Bar le droit de Fane et de I'autre des par^ 
** ties." Bar cela il aorait ^t^ de mon devoir 
de m'enqn^r da droit de M. Simard qui oo- 
cape la charge d'^chevin, et du droit de M. 
Portin qu'on pretend avoir ^t^ ^lu & une autre 
Section, et de d^larer, auivant lea circona- 
tanoea, lequel dea deux a droit & la cbai^e. 

Maia id je aula reatreint par la lot, par le 
caotionnement et par la proc^ure qui a eu 
lien devant moi en vertu de la charte de la 
cit6 de Hull, & ne m'enqu^r que de Te lec- 
tion dn 2 mai aeulement 

Par cona^uent, je maintiena en partie la 
d^fenae eo droit, et je rejette lea troia para- 
graphea de la requdte qui ont rapport & 1'6- 
lection qu'on pretend avoir eu lieu le 26 avril 
dernier. 

On piocdde dana la requite & pr^tendre 
que r^kction du 2 mai dernier eat nuUe parce 
que le pfrteident de T^lection n'^tait paa l^ap 
lement nomm& On pr6tend que le Dr. Grar 
ham ayant ^t^ nomm^ dana le moia de d6- 
cembve dernier, oomme pr^aident dea Elec- 
tions g^^ralea, reatait en charge comme pre- 
sident d'^Iectiona, et que lui aeul avait le droit 
d'agir oomme prudent de cette Election par- 
iielle. On prEtend enauite que la nomina- 
tion de Damien Bicher eat nulla quand mEme, 
paroe que dana I'avia convoquant TaaaemblEe 
des dchevina, on n*a paa indiquE qu'on pro- 
cdderait alora & la nomination d'un piEaident 
d'^lection ; et par conaEquent, que Tavia n'E- 
tait pas auffiaant 

Je commence par oe dernier point Je 
troave que I'avia eat auffiaant Un avia doit 
indiqaeraox Echevina ce dont on doit a'oo 
coper ft I'aaaemblEe convoquEe. II n'y a paa 
de formale oonaacrEe pour faire connattre 
quels sont lee stgeta dont on doit a'occuper. 
Dans le caa actuel Tavia qui a Ete donnE 
impliqoe qu'on devait faire tout oe qui Etait 
n^oessoire poor parvenir & tenir I'Election. 
8i on devait dEdder & oette aasembUe du 
jour aaqnel I'Election aerait tenue, il eat Evi- 



dent qu'on devait auaai y nommer un prEai- 
dent, puiaque aana prEaident il ne pouvait 
pas y avoir d'Election. Je rEpdte done que 
je aula d'opinion que I'avia eat auffiaant II 
a'agit done aeulement de aavoir ai le oonaeil 
avait droit de nommer un prEaident 

Eh bien I Nulle part dana la loi trouve-ton 
qu'on a crEE une chaige permanente, ou plu- 
t6t pour un tempa fixe, d'un prEaident d'Eleo- 
tiona 

II n'y a paa telle charge que celle d'un prE- 
aident permanent ou pour un terme fixe. 

La charte de la citE de Hull, dana lea clau- 
aea 19et38, indique clairement que la charge 
n'eat crEEe et n'exiate que pour une Election 
particuliEre. " On nomme un prEaident pour 
cette ilection,^ dit la clause 19 ; la clauae 38 
dEclare que le conaeil doit ae rEunir " pour 
fixer un jour pour faire telle Election muni- 
cipale annuelle, et pour la nomination du 
prisiderU de rikctUmJ* 

Nulle part ne parle-t-on de la nomination 
dtin prEaident d'HectUms. 

Comme dana lea Electiona parlementairea, 
oii il faut commiaaionner un officier-rappor- 
teur pour chaque Election, de mEme dana la 
citE de Hull, on doit nommer un prEaident 
pour chaque Election, qu'elle aoit gEnErale ou 
partielle. 

L'Election pour laquelle un prEaident doit 
agir doit done Etre mentionnEe dana la rEao- 
lution qui le nomme. Par conaEquent je 
trouve que la prEtention aoulevEe par le Dr. 
Graham, qu'il occupe la charge de prEaident 
d'Electiona pour un terme dEterminE eat mai 
fondEe. Je aula d'opiniou qu'il n'a EtE nom- 
mE et qu'il ne pouvait Etre nommE que pour 
I'Election gEnErale tenue dana le moia de Jan- 
vier, et que le conaeil avait le droit de pro- 
cEder comme il I'a fait & nommer un prEai- 
dent pour I'Election partielle. 

II y a un autre point On a prEtendu que 
I'Election Etait nulle quand mEme, paroe que 
le prEaident n'avait paa EtE nommE plua de 
30 joura avant I'Election. Pour une Election 
gEnErale, la charte veat qu'il aoit nommE 30 
joura d'avance par le conaeil ; maia pour ime 
Election partielle, la aection 28, telle qu'a- 
mendEe par le atatut de 1879, dEclare que 
" dans le caa oH une Election aprEs avoir EtE 
conteatEe aera dEclarEe nulle, lea Eiecteura 
procEdezont & I'Election d'une peraonne pour 
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remplaoer tel ^hevin bods on moiB spi^s 
que telle Section atura 6t6 d^lax^ nulle.'' 

L'on veut que T^lection ait lieu dans les 
30 jours de I'annulation de I'autre Election, 
et il devient done impossible de nommer un 
president plus de 30 jours avant T^lection. 
Le couseil ne peut pas nommer un president 
avant de savoir s'il y aura une vacance, 
avant de savoir que T^lection a ^t^ d^clar6e 
nulle. n faxit par cons^ueut ooocilier oette 
clause avec Tensemble de la loi. Oette dis- 
position qui veut que le pr^ident soit nom- 
m^ un mois avant T^poque fixto pour une 
Election, n'est dans mon opinion qu'indica- 
tiveou directoire etnon imperative; la loi 
qui veut la fin doit permettre les moyens. Je 
r^f^re & Tappui de ced aux pages 334 et 337 
de Maxwell on Statutes. 

Je suisy par cons^uent, d'opinion que le 
oonseil avait le droit de nommer un pr^i- 
dent pour T^lection et que M. Richer a 6t^ 
nomm^ r^li^ment 

Je rejette done toute cette partie de la re- 
quite qui est bas^ sur la pr^tendue ill^a- 
lite de la nomination du president 

Bestent maintenant les autres allegations. 
Apr^ avoir d^lar^ qu'en droit T^lectiondu 
2 mai ^tait une nullity, on proc^e & des 
questions de faits, et on demande Vannula- 
tion de T^lection pour difilgrentes causes ; 
pour corruption, manque de qualification des 
votants, etc. Les faits ail^gu^ seraient suf- 
fisants pour annuler P^lection s'ils ^talent 
prouv6s. 

Je maintiens done en partie la d^ense en 
droit ; je retranche les parties de la requdte 
qui out rapport & T^lection tenue par le Br. 
Graham ; je d^lare insuffisantes pour faire 
annuler T^lection les allegations quant & la 
pretendue ill^lite dans la nomination du 
president, et j'ordonne aux parties depro- 
c^der & la preuve et & Paudition quant aux 
autres all^ations. 

/. M. McDougaU, pour les requ^rants. 

J, R. Fleming, C.R,^ conseil. 

Bochon & Champagne, pour Tintime. 

INSOLVENT NOTICES, ETC, 
Qutbce Official Oaxette, July 28. 
Juditial Abondonmentg. 
John MoDonsall and Robert Logie (" MoDongall, 
Logie & Go,**), meroluuits, Montreal, July 13. 



Thomaa Potyin» trader. Bale Sl Paal, July 19. 
Hall Broe., Stanstoad, July 9. 

CWitxtorv cqSMuUetf . 

Re Beathner Broe., MontreaL— A. F. Biddell, Moe- 
treal, onrator, July 15. 

Re Andrew Fortane, Hanttnsdon.— J. Bta. Fbxsdis. 
Montreal, cantor, Jaly 18. 

Re Hypolite Lanotot.— a Deemarteaa^ Hootml. 
curator, Jaly 19. 

Re J. A. Landry. — Kent k Torootte, Montzeal, 
caiator, Jaly 18. 

Re John Sharpe and Henry MoD. Walt«ra (Sharpc's 
ExpresB Company), Geo. DaTeloy, Montreal, eoxator. 
July 18. 

Dividende. 

Re Bntchart Bros. & Co., RimooskL— First divida^ 
payable Aag. 6, H. A. B^dard« Qaebeo, curator. 

Re Salomon Goldatonc—Diridend, payable Aog. U 
Kent & Torootte, Montreal, curator. 

Re Maarlle Beener, BeauToir. — Knal dmdcfid. 
payable Aog. 12, Kent k Torootte, Montreal, eontor 



GENERAL NOTES, 

Dans la soir^ do 2S arril dernier, on retiiait d*iiB« 
fontaine, i one petito distanoe do villaev de SaxBt«> 
Lamine>de-Clia8on, one jeone ftlle de Tinst-dcox ak. 
Eugenie Tenier, domestiqoe de ferme. La pasTTt 
fille n'a po 6tre rappel^ k la rie. Duii un aeaa. I 
cdt6 du puits, on.troura qnelques lignei Rentes a& 
crayon. 

La victime dtelarait qn'elle se donnait la moit pe&r 
<ksbf4>per i la honte. Eugenie Teesier ^tait, ea eiH. 
danfl un 6tat de groisease aTane^. Bile d^sfuftit 
comme son a^ucteur un jenne homme nomm^ Baceo, 
son yoisin. 

L'enqu^te 4tabUt que oe dernier dtait abeolnfflefit 
innocent, qo'il ne connaissait mdme pas la jeune fiii«, 
que r^criture du billet n*6tait pas eelle d'BngSsie 
Teasier, et qn'enfin la panvre fille arait €%i jetft dsis 
la fontaine, aprte une lutte d6sesp6r^ : des passmts 
ayaient entendu de loin sea oris et sea appels d^i- 
rants. 

L'opinion publiqne d^igna un nomm^ Heartanj. 
qui s'^tait ikit remarquer par son emprenemeDC i 
retirer le cadaTre. Le billet par lequel SagfiiM 
Teasier annon^ ait son intention de se donner la oteft 
^tait, k n'en pas douter, de la main du ienne bomse 
Heurtaud ^tait un couzeur de flUes, un d^baoeh^: i^ 
€tait notoirement I'amant de la Jeune serrante, et liii 
soul ayait int^r6t k sa disparition. 

Heurtaud yient de oomparaitre deyaat la Cbcr 
d'assiaes de la Lolre-inf€rieure. H s'est dtfeadv 
ayec aohamement et a protests de son fpuiooettee : il a 
inyoqu^ un alibu Mais on Ta renoontr^ aaprgs d« k 
fontaine quelques instants ayant le eriooo, ec la 
^gratignures dont il ayait le yisage eouyert attaetaie^ 
que c'^tait bien lui qui ayait soutenn ooatre la yietiB« 
la lutte supreme dont les passants araient eateoda le* 
dchoa. 

La Cour d'assises a oonsaor^ deux aadiaDces i 
rexamen de cette aiEftire. 

Reoonnu ooupable, Heuiiaod a ^t^ ooodaflUB^ i 
yingt ans de trayaux f oro^ 
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Vou X. AUGUST 6, 1887. No. 32. 



By an order in Goancil, passed at Ottawa, 
Jnly 19, 1887, the "Act respecting the Exe- 
cutive Power," passed by the Legislature of 
Quebec, June 21, 1886, has been disallowed 
on the ground that it was not competent for 
the Legislature to pass such Act. The Act, 
which appears as ch. 98 of the Statutes of 
1886, wan to form the third title of the 
Revised Stotutes, F.Q. 



A statement, sayfl the Albany Law Journal^ 
was made recently to the Washington Qriiic 
by a gentleman, who was a prominent 
member of the Confederate Congress, to the 
effect that there was never any Supreme 
Court in the Confederate States. He says a 
bill passed the Confederate house providing 
for the establishment of such a court, but 
when it reached the Senate it was defeated 
by Mr. Yancey of Alabama, who took the 
ground that such a tribunal was antagonistic 
to the Confederate idea of the sovereignty of 
the several States, to maintain which prin- 
ciple they had seceded from the Union. Mr. 
Yancey's views were acquiesced in, but the 
necessity for such a final arbiter of dispute 
between States came up some time aftei^ 
ward, when the courts of one State declared 
that Confederate bonds could be taxed for 
State revenues and the courts of another 
State decided just the contrary. Tlie early 
collapse of the Confederacy prevented further 
conflicting complications of the State rights 
doctrine, as advocated by Mr. Yancey and 
others. 



One Penny, styling himself " Neptune the 
Astrologer." being convicted of unlawfully 
pretending to tell fortunes and deceive and 
impose on qpe Khurt, appealed unsuccess- 
fully. Mr. Justice Denman observed (Penny 
v. Han9on, 18 Q. B. D. 478) :— *' Res ipsa lo- 
quitur. It is absurd to suggest that this man 
could have believed in his ability to predict 
the fortunes of another by knowing the hour 
and place of his birth and the aspect of the 
stars at such time. We do not live in times 



when any sane man believes in such a 
power. 1 think the magistrate was right, 
and that there was an intention to deceive 
on the part of the appellant in professing his 
ability to tell the fortune of Khurt" On this 
expression of opinion, the Law Quarterly 
Review remarks: "These words of Mr. Jus- 
tice Denman should be noted by Mr. Lecky 
whenever he publishes another edition of his 
History of Radanaliem, They mark the fall 
of an old belief. It is certain that two cen- 
turies ago, men of first rate ability believed 
that fortunes could be foretold from the 
aspect of the stars. We may even doubt 
whether his lordship's enlightenment does 
not mislead him as to the average condition 
of modern belief. Not many years have 
passed since excellent persons believed in 
table-turning. Educated men have supposed * 
that they could learn a good deal from what 
a child saw, or said he saw, in a crystal ball. 
From a theoretical point of view, Mr. Penny 
might have a good deal to say for himself; 
practically, it is no doubt desirable that 
Neptune the Astrologer and the like should 
be treated as the rogues which they are 
generally found to be by their dupes." 



COUR DE CIRCUIT. 



Malbaib, 14 juin 1881. 
Coram Routhibb, J. 
GntRiN v. Bouchard et al. 
Motion pour congMSfaut, 
Juofe : — Que la motion pour congMifaui peut 
itrefaite le premier jour juridique qui guit 
le jour du rapport de Toctton. 
Per Curiam. — Pour demander le coBg6- 
ddfaut, le d^endeur a le mdme d61ai que pour 
comparaitre. Ce n'eet que le premier jour 
juridique suivant le rapport que le d^fendeur 
pent constater le d^faut d'entrer Paction. Le 
demandeur pent ne rapporter son action qu'& 
quatre heures precises et m^me apr^ tant 
que le greffe est ouvert. Le protonotaiie ne 
peut constater le d^aut de eomparattre que 
le troisi^me jour juridique suivant celui du 
rapport. 
/. S, PerrauUf proc. du demandeur. 
/. A, Martin, proc. des d^fendeurs. 
(c. A.) 
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OOUB SUPERDEUBR 

[En Ghambre.] 

Malbaib, 13 juin 1881. 

Devani Routhijer, J. 

Hoot, Bequ^rant en probibitiop, v. La Cob- 
POHATION DB LA Baib St. Paul, Intim^e. 

DipSt requMpovT obtenir Bref de prohibition — 

Requirant powsuivarU in forma pauperis 

— Motion* 

3vQ± : — 1. Que mime d le requirant prodde in 
forma pauperis^ il est teau defaire le dip6t 
de $30, exigi pour garantir les fraie de 
VinHvn^ ; 

2. Qu*d difautde tel dSpdt, le Bref de prohibi- 

tion sera renvoyi sur motion ; 

3. Qvie si le requhant morUre cause conire la mo^ 

Hon demandant rejet du Bref pour ce motif , 
et rCoffre defaire le dSpAt qu^au moment oH 
jugement va itre rendu, aa demande ne sera 
pasaccordSe, 
Le juge a fait remarquer, que si le ieqa6- 
rant, au8sit6t aprds avis de la motion, ett 
offert le d^p6t reqois, en ^tabliasant qu'il 
avait et^ emp^h^ de le faire par dee raiBons 
jug^es valables, peut-Stre que la permiasion 
demand^ lui eiit 6\A accord^e. 
/. S. Perrault, proc. du requ^rant 
Charles Angers, proc. de Tintim^e. 

(C.A.) 



COXJB DE CIBCUIT. 

Malbaib, 3 septembre 1881. 
Coram Bouthibr, J. 
Bougoabi) v. GmAKD. 
JFVaw d^action quand dommages sont de mains 

de $25.00. 
JuGfe : — Que dans une a<)tion en dommages au 
montant de $25, si $2 seulement sont accor- 
dieSf la Cowr peut accorder plus de $2 de 
frais. Et que la r^gle, que si les dommages 
accordis t^il^verU d mains de £2 .0 .0 ster- 
ling, les fraisnepowront itre plus devis, 
ne i^applique pas dans les causes de $25 et 
au dessouSf oU lejuge a droit dejuger «n- 
fxint rSquiti. 
/. S. PerrauU, proc. du demandeur. 
/. A. Martin, proc. du d^endeur. 

(C.A.) 



OOUB DE CIBCUIT. 

Malbaie, 4 noYembro 1881. 
Coram Bouthiedb, J. 
Pbrbault v. Dbolbt, <& PERRoy, Tiers-saisi. 

Saide^rrSi — CongMlfauL 
Jnoft i—Qu^une motion pour cong&4^aut cTun 
Bref de saisie-arrSt aprls jugement, quand 
le Bref n*est pas rapporti aujowr du raf>- 
port, sera accordSe avec dipens. 
J. S. Perrault, proc du demandeur saisiB- 
sant 
/. A, Martin, proc du d^endeur. 
(a a.) 



JUDICIAL COMMITTEE OF THE 
PBIVY COUNCIL. 

London, June 25, 1887. 
Coram The Lord Changbllob, Lobd Hob- 
H0U8B, Lobd Macnaghtbn, Sib Babneb Pea- 
cock, Sm BiGHARD Cough. 

The Bank of Montkbal (defendant), Ap- 
pellant, and Sweeny (plaintiff), Bespondent 
Shares hdd "in truse*— Transfer in breach of 

trusts ResponsibUiiy of tran^eree. 

Held : {Affirming the judgment of the Supn^ 

Court of Canada, 8 Leg, News, 403)- 

Where R. held shares of a commercial cor 

poraHon " in trusty and subsequently tratit- 

f erred these shares to a Bank, as s&^vritfi 

for his private debt, atid the transfer thmprd 

on its face that he held tU share* **»?» 

trust,"-^hat the Bank had express nc4ia 

that as regard the shares transferred, R. 

stood to some person in the rdation express 

ed by the words " in trust,'' and by swh 

knowledge the duty was cast upon the Bank 

of dedining to take the property wUU tto 

had ascertained that the tramtfer by R. iom 

authorized by the nature of the trust. Arid 

where it appeared that R. had made th*- 

transfer in violation of his duty to th^- 

otmer of the shares, the Bank was bo^id to 

account for the same to the owner. 

The appeal (see 9 Leg. News, p. 6) was from 

the judgment of the Supreme Court of Canada 

(8 Leg. News, 403), revensing the judgmeDt 

of the Court of Queen's Bench, MontPftal 

which affirmed the decision of BainviUe, J. 

in the Superior Court, Montreal (5 I^. 

News, 66). • 
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PbrCueiam:— 

Their Lordships consider it to be proved 
in this case that Hose held the disputed 
shares upon a trust not disclosed by the 
entry in the Company's books; that he 
transferred them to the Bank in breach of 
his trust ; that at the time of the transfer 
the Bank knew of Rose's position; and that 
the plaintiff turns out to be the person in 
whose favor the trust existed. 

It has been argued for the appellants that 
these things are not proved, because they 
require a written commencement de preuvCt and 
have not got it But on this point their 
Lordships stopped the respondent's counsel 
They are quite clear that if a written com- 
mencement is needed, it is to be found in the 
letters of Crawford and Lockhart coupled 
with the books of the Rolling Mills Com- 
pany, and in the transfer executed by Rose 
to Buchanan on the 3rd June 1876. 

Under these circumstances the question 
arises whether the Bank must not be in the 
Hame position as if they had known that the 
plaintiff was interested in the shares, and 
tliat the transfer by Rose was in violation of 
his duty to the plaintiff Their Lordships 
do not impute moral blame to Mr. Buchanan 
or to any agent of the Bank, for those gentr 
lemen may be guilty of nothing more than a 
mistake of law. Kor do they think it ne- 
cessary to examine how far the relations 
l)etween Rose and the plaintiff may have 
resembled or differed from those of an Eng- 
lish trustee aftd his beneficiary, or to go into 
the English doctrines of constructive fraud, 
or constructive notice. The Bank had ex- 
press notioe that as regards the property 
transferred to them Rose stood to some 
person in the relation expressed by the 
words " in trust," and the only question is 
what duty was cast upon the Bank by that 
knowledga Their Lordships think it wrong 
to say that any less duty was cast upon them 
than tlie duty of declining to take the pro- 
perty until they had ascertained that Rose's 
transfer was authorized by the nature of his 
trust In fact they made no inquiry at all 
about the matter, following, as Mr. Buchanan 
says, the usual practice. So acting, they 
took the chance of finding that there was 
somebody with a prior title to demand a 



transfer from Rose, and as the plaintiff is 
such a person they cannot retain the shares 
against her claim. 

Their Lordships are led to this conclusion 
by the ordinary rules of justice as between 
man and man, and the ordinary expecta- 
tions of mankind in transacting their affairs. 
If indeed they found any principle of Quebec 
law which absolutely forbad that property 
should be placed in the name of a person, 
with a simultaneous notice providing that 
his power over it should not be absolute but 
restricted, that would control their decision. 
That view has been pressed upon them from 
the bar with great ability and force, but, as 
they hold, without authority to support it 
The authorities cited relate to mandcUaires 
prSte-noms, and are to the effect that, when 
once property has been placed under the 
dominion of such an agent, third parties 
may safely deal with him alone, even though 
notice is given to them that his principal is 
not assenting to his acts. Their Lordships 
think it unnecessary to examine this state- 
ment of the powers of a mandataire prite-nom, 
for they find no definition or description of 
such an. agent which does not require that 
he should have a tUre apparent, which they 
understand to mean that he must be osten- 
sible owner, made to appear to the world as 
absolute owner. They asked whether there 
was any text or case to show that an agent 
can be a •mandataire prite-nom when the in- 
strument conferring the property on him 
carried upon its face a declaration that his 
property is qualified. No such authority 
could be found. In this case Rose was never 
for an instant held out to the world as abso- 
lute owner, and therefore he never could 
have given a good title to a third party by 
his own sole authority. 

Then it was argued that the words "in 
trust" do not show a title in any other 
person, and that they might be merely a 
mode of distinguishing one account from 
another in the Company's books. Their 
Lordships think that they do import an in- 
terest in some other person, though not in 
any specified person. But whatever they 
mean, they clearly show the infirmity or 
insufi^dency of Rose's title ; and those who 
choose to rely on such a title cannot com- 
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plain when the true owner comes forward to 
claim his own. 

It is worthy of remark that, in their plea, 
the appellants claim to he the true owners of 
the shares upon the very same principle 
upon which the plaintiff's claim is founded. 
Rose did not transfer them to the Bank by 
name, but to Buchanan '*in trust" The 
appellants aver that this transfer was made 
as security for a debt due from Rose to 
them, and that the shares " are now legally 
held for the said Bank." 

If that is the essential truth of the trans- 
action as between Buchanan and the Bank, 
why should it be otlierwise as between Rose 
and the plaintiff? 

The result is that their Lordships agree in 

all material points with the Supreme Court 

of Canada. They will humbly advise Her 

Majesty to afl&rm the decree of that Court^ 

and dismiss the appeal. The appellants 

must pay the costs. 

Judgment affirmed. 

W, Tf . RoherUm, Q.C., counsel for appellant. 

TT. H. Kerr, Q.C,f counsel for respondent. 



SUPERIOR COURT— MONTREAL. 

Acti(m en partage — Exception d la forme 
— Exception dUatoire — Fartie en cduse, 

JvGk: — Que le fait que dans une action en 
partage toutes les parties int6ress6es n'ont 
pas 6t6 mises en cause, ne donne pas lieu & 
une exception & la forme, mais Sk une excep- 
tion dilatoire. Monichamp v. Montchamp el 
aZ.,Gill, J.,6juinl887. 

Succession— Acceptance of, by tutrix on befuxlf 
of her minor children. 

Hbld : — That a tutor cannot accept a suc- 
cession which falls to his pupil, without an 
authorization granted on the advice of a 
family council. — Johiis v. Patton, In Review, 
Taschereau, Loranger, Ouimet, JJ., Feb. 28, 

1887. 

Lumber placed without permission on property 

of Railway Company — Destruction of— 

New Trial. 

Hbld: — ^1. The burning of lumber placed 
on the property of a railway company close 
to their track, without any permission ex- 
press or implied, gives the owner no right of 
action against the company. 



2. In considering whether a new trial 
should be granted on the ground that the 
verdict was rendered without evidenoe, or 
contrary to evidence, it is not enough that 
the judge who tried the case, or the judgei 
in the Court where the new trial is moved 
for, might have come to a different condnsion 
from the jury, but there must be such s 
I reponderance of evidence, assuming there 
is evidence on both sides to go to the jury, 
as to make it unreasonable that the jurr 
should return such a verdict Qoodim t. 
Grand Trunk Raihvay Co., In Review, John- 
son, Taschereau, Gill, JJ., March 31, 1887. 

MunicipalitS — Secritaire-trhorier — Mtntttes da 
dMbtraJtions — Mandamus — ConJtribuabUs. 

JuGi : — En droit, que tout oontribaable 
pent prendre des proo6d^ judiciaires ponr 
forcer le secrfitaire-trfisorier d'une munici- 
pality k entrer dans les minutes des d^b^ 
ations du conseil, toute rteolution qui a kXk 
r^gulidrement passde par ce dernier. Matm 
V. NadeaUj en revision, Johnson, Taschereau, 
Gill, JJ., March 31, 1887. 



Capias — Recrement des Hens — lAbhaiMm iw 
requite sommaire^Oriance — Reddition (U 
compte — Agence — SociiU commerdak— 
Liquidation— RSsUiaHon de contraL 

Jug ft: — 1. Que pour qu'il y ait liea i 
r^manation d'un capias, il fant que le d^bit- 
eur ait cach^, cache ou soit sqr le point de 
cacher ses propres biens; qu'une personne 
arr^t^ sous capias pour avoir cach6 des biens 
appartenant au cr6ancier qui a £ait 6n)aner 
le capias, a droit, en vertu de oe prindpe, de 
se faire lib^rer par une requite sommaire; 

2. Que la dissolution et la Uquid&tion 
d'une soci^t^ commerciale met filn aux con- 
trats intervenus entre elle et ses agents^ et 
ces derniers peuvent ^tre forces de rendie 
leur compte ; 

3. Qu'une personne qui a centre son agent 
une action en reddition de compte ne pent 
faire arreter ce dernier sous capias, en as 
basant sur la creance qui doit r^ulter en sa 
faveur de la dite reddition de compte. G<xy 
et al. V. Denard, en revision, Doherty, Pupin- 
eau, Loranger, JJ., 31 mai 1887. 
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QUEBEC DECISIONS* 

Libette—LiiU des Juris—*' Stand aside:' 

J^i, 1. Que I'accus^ n*a pas droit, avant 
que lea jur68 soient appelAs, d'obtenir com- 
mnnication de la liste des petits jur^. 

2, Qn'en cette cause, la poureuite 6tant 
publique, le substitut du procureur g^n6ral 
adroit d'exercer le "stand aside" au pre- 
mier appel de la liste des jures. 

3. Que les noms des jur^ dans un proc^ 
avec jury mixte, doivent Stre appel^s alter- 
natiyement de la liste des noms anglais, et 
de oeUe des noms frangais, & mesure que Tun 
des jur^ dans chaque liste est choisi et 
asserment^, en commen^ant par le nom qui 
suit le jur^ appel6.— /2ey. v. Maguire, B. R., 
27 avril 1887, Dorion, C. J., et Tessier, J. 



Ecidmot— Grand Jury— Deposition of absent 
witness. 

Heldy That affidavits taken at a prelimin- 
ary investigation before a magistrate, but 
not in presence of the accused, cannot be 
used as evidence before the Grand Jury, in 
the absence of the witnesses.— i2^. v. Car- 
bray, Q. B., Crown side, April, 1887, Dorion, 
a J. 



Association inoorporie^JRigleTnents iUSgaux-- 
Eesponsabiliti. 

Jugly Qu'une association incorporSe est 
civilement lesponsable des actes ill^aux 
que ses rdglements prescrivent d ses mem- 
bres. Que Pincorporation de la Boci6t6 des 
ouvriera de bord en fait une 8oci4t6 de bien- 
faisanoe dont le seul but est de foumir des 
secours & ceux de ses membres que la 
maladie met dans Pindigence, ainsi qu'i 
leur fiamille de leur vivant et apr6s leur 
mort; qu'elle n'a le pouvoir de fair© des 
r^lements que pour cet objet, et que tons 
les rdglements de cette association qui ten- 
dent & r^lementer le travail et son prix 
sont trffra wes, ill^gaux et nuls. Paradis v. 
La SociiU des ouvriers de B&rd, Cour de 
Circuit, Casault, J. 

13 Q. L. B. 



Unpaid vendor — Privilege of—Saisie-conser' 
vatoire. 

Saisie-conservatoiref by unpaid vendor, of 
goods sold d terme, to secure payment by 
privilege from proceeds of sale, the purchaser 
having become insolvent within 15 days of 
delivery. The goods, 7,000 cigars in boxes, 
had been packed and shipped in one large 
wooden case, which had been opened by 
purchaser and the boxes exposed for sale. 
Some of the latter were broken, but 6,675 of 
the cigars remained in their respective 
boxes, with factory mark, number and 
revenue stamp intact, and these only were 
seized. Held, that the goods, to the extent 
seized, were entire and in the same con- 
dition as when sold, notwithstanding the 
opening of the outer bale or case, and the 
seizure thereof was declared good and valid. 
— To Bnppori Asaisie-conservcOoire, the unpaid 
vendor must establish the clear and certain 
identity of the object seized with the object 
sold, this being the text sanctioned by the 
jurisprudence of our courts, and the true one 
to be applied as well under the articles of 
the Coutume de Paris as of our Civil Code. — 
GouUt <k Green, in appeal, Dorion, C. J., 
Tessier, Baby, Church, JJ., May 9, 1887. 



Eau courante— Servitude— Action nigatoire, 

Celuidont Th^ritage est traverse par une 
eau courante pent s'en servir, & la charge de 
la rendre, & sa sortie, k son cours natural. 

Depuis au-deU de trente ans, au moyen 
d'une saign4e pratiqu6e dans la riviere Port 
Joli, en amont du terrain du demandeur, le 
ddfendeur d^toumait, sans la rendre ensuite 
k son cours naturel, et au prejudice du de- 
mandeur, une partie des eaux de la dite 
rividre. £t le demandeur Ta poursuivi au 
moyen d'une action nigatoire pour faire 
cesser ce detoumement. 

Jugif Que le d^fendeur n'ayant, pour jus- 
tifier Pexercice de cette servitude, aucun 
titre ^manant du demandeur ou de ses 
auteurs, le d6tournement qu'il faisait d'une 
partie des eaux de la rivifire Port-Joli 6tait 
illegal, et defense lui est faite de continuer 
Pexercice de la dite servitude, et ordre lui 
est donn^ de faire tons les travaux requis 
pour rendre & leur cours naturel toutes les 
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eaux de la dite rivi^e. — Bilanger v. Dupontf 
Cour Sup^rieora, Angen, J., 16 f(§vrier 1886. 



Durie de VumfnMii—Arts, 479 et 481 (7. 0.— 
Prescription des dammages riels. 

J^^t Qa'une reserve de coupe de bois 
stabile dans an acte de donation en faveor 
d'an enfant da donateur, ci prendre d ion 
besoin tant qu'il y en aura, est de la nature 
dun usufruit, prend fin d la mort de la 
personne avantag^e, et ne passe pas & ses 
h^ritiers. 

Que les dom mages repr^entant la valeur 
du bois pris sur la propri6t^ du demandeur 
par le defendeur ne se prescrivent pas par 
deux ans. — Pdletier v. Oar on, C. S., Mont- 
magny, Angers, J., 12 mai 1887. 



Usurpation de terrain^-'Possessoire — Bornage, 
J^^* Que dans notre droit, il existe une 
action pour forcer Pusurpateur d*un terrain 
& prendre titre, si mieux il n'aime d6guerpir 
ou en payer la valeur r6elle. — Quay v. ChrS- 
tien, en appel, Dorion, C. J., Monk, Tessier, 
Cross, Baby, JJ., 4 f(§vrier 1887. 



Vente rwn enregistric d*un imseeau sujet d Ven- 

registrement — ResponsabilitS du vendeur, 

propriltaire enregistri^ apr^s 

ceUe vente, 

Jugif Le propri^taire r^l, qaoique non en- 
registr^, d'un vaisseau sujet k Tenregistre- 
ment, est seul responsable des avances faites 
& CO vaisseau, ot le fournisseur n'a pas de 
recours centre le vendeur, bien que ce der- 
nier, par les registres de la douane, semble 
6tre encore le seul propri6taire du navire. — 
Hudson v. Tremblay^ cour de circuit, Casault, 
J., 6 avril 1887. 



A ssignment — Consideratio n — Surety — 
Discussion. 
Appellant sold real estate, notarially, 
making price payable to the respondent 
accepting, but no value was alleged for the 
assignment. One J. J. became a party to 
the deed as surety for the purchasers, in 
favor of respondent. Appellant bound him- 
self to pay respondent the amount so trans- 
ferred, should purchasers fail to do sa The 



latter became inBolvent before complete 
payment, and the respondent sued appellant 
for the balance dae. She had previoosly 
granted a year's delay to the soretj J.J.i 
but took no action against him. Tlie ap- 
pellant pleaded, (1) That respondent showed 
no interest and had given no considers tioo 
for the transfer; (2) That no demand ap- 
peared to have been made upon the parties 
primarily liable; (3) Novation, the debt 
haying become that of J. J. by the addition^ 
delay granted him. 

Held, 1. That the appellant could not ooo- 
trovert his own deed of conveyance to the 
respondent of the money she was delegated 
to receive, and it must be presumed that be 
had received consideration for snch convej- 
ance. 

2. That owing to the insolvency of the 
principal debtors, no demand apon them 
was necessary nor conld have been effsctive, 
beyond the filing of a claim in insolvency, 
which the respondent must have done in 
order to receive a dividend as alleged by 
appellant 

3. That no novation was operated by iIr; 
granting of delay to the surety J. J., wb.* 
was bound, not to the appellant, but to the 
respondent — Shaw d JUoyd, in appeal, I>> 
rion, C J., Monk, Tessier, Cross, Baby, JJ- 
Feb. 4, 1882. 



CX)UR D' APPEL IVAIX. 

24 mai 1887. 
Pr^sidence de M. Bbssat, premier prSsideni 
Consorts HAiulot v. Consorts Dabocbik. 
Testament oHographe—Date—BMlificaAm— 
Enondations — Powoir dei Tnhunaux" 
Oara^Ures imprimi^-^NuUUL 
1. Dans tin testament olographe, une dak err'- 
nie, inmffiMnte au incomplHe peiU ftr- 
recHfiSe par des iliments de diiermsnat: % 
nette, prhcise, certaine, ptMs dam l- 
testament lui^-mSme. 
Spicialement le teslamerU lerii mr one/wiQt > 
papier d leUres, donl Fen-tiU et Us trAt 
premiers ckiffres du miUSeime 1884 »"' 
imprimis, est valablement daU lorsqu'U o« 
possible de compliter la daU au mo<^ 
d*inoncicttions du testament 



THB LE&AL NBW8. 



255 



2. La. pr6$enet sur la femUe otl est krU ce tea- 
iameni de gignes grctphiqaeB 9ans valeur et 
inuUles {dans Fespice Ven4ite imprimi et 
ks chiffres du mHUmme) n*a point pour 
effet d^entrainer la nuUiti du testament 
comme contenant un ou plusieurs mots 
tracSs d^une Tnain iirangh'e, 

A k date du 13 d6oembre 1886, jugement 
da tribanal civil de Barcelonnette. 

Sar appel, la Conr a infirm^ le jngement 
de la coar inf^rieore, en ces termes : 

La Cour, 

Attendu quMl a ^t^ reconnu en fait par 
toutes les parties que le testament de Jules 
Desoudin, vers^ au procds par Alphonse 
Dasoudin, a ^t6 6crit snr une feuille de 
papier & lettre dont I'en-t^te est imprimi ; 
que les trois premiers chiffres du mill^ime 
1S84, c'est-H-dire que les chiffres 188 sent 
imprimis et que le chiffre 4 a 6t^ 4crit de la 
main du teetateur. 

Attendu qu'en T^tat de oes faits 11 y a lieu 
de r^soudre deux questions : 

Primo: le testament eit-il dat^ ? 

Secundo: le testament est-il vici^ par la 
pr^noe, sur la feuille o\X il est ^rit, de 
mots 6man^ d'une main autre qua celle du 
testateur? 

Sur la premidre question : 

Attendu que les trois premiers chiffres du 
milldsime n'^tant pas Merits par le testateur 
sent sans valeur et doivent dtre consid6r6s 
comme inexistants en tant qu'on voudrait 
les employer comme ^16ment de la date; 
qa'il en r^ulte que la date est incomplete, 
n'^non^ant que le quanti^me et le mois, et 
non I'ann^ ; 

Attendu qu'une date erron^, insuffisante 
ou incomplete, pent etre rectifi^ ou com- 
plete; en d'autres termes, qu'il pent etre 
snppl6^ & la date en termes exprds par des 
^l^ments de determination nette, precise, 
cortaine, puises dans le testament lui-mdme 
et non aliunde ; 

Attendu que c'est ce qui se realise claire- 
ment dans Tespeoe ; qu'en effet le chiffre des 
nnites du miliesime etant de la main du 
testateur n'a pas besoin d'etre suppiee, que 
le chiffre du siede I'est sans la moindre am- 
biguite possible par la personnalite du 
testateur qui est ne et mort au dix-neuvieme 
siede ; que I'ecriture et la signature de oette 



oeuvre, emanee incontestablement de lui, ne 
peuvent etre d'un autre siede ; 

Attendu que le chiffre des dizaines est 
mis au-dessus de toute incertitude et abso- 
lument fixe par le texte du testament lui- 
meme oii il est fait Tallusion la plus claire 
au manage de Mile Juliette Desoudin, ot le 
testateur parle du mari de cette personne, 
subordonne son legs & Thypothese de la 
separation des epoux, leur reproche de s'etre 
maries sans oontrat, et parle de la fa^on 
etrange dont ils se sent oomportes " le jour 
de leurs noces " qui ontete ceiebrees en 1879, 
ce qui exclut toute date anterieure; or il 
n'existe depuis 1879 qu'un miliesime ren- 
fermant le chifire 4 ecrit de la main du tes- 
tateur, savoir 1884 : 

Sur la deuxieme question : 

Attendu que des exigences de Tart 970 C 
dv., il faut sans doute tirer la consequence 
que la presence dans le testament d'un seul 
mot non ecrit par le testateur entratne la 
nullite du testament ; que, alors meme que 
ce mot serai t superflu dans le testament, on 
pourrait & la rigueur arriver iL la meme con- 
sequence; mais que cette rigueur ne saurait 
se justifier que par Tapplication du principe 
d'apres lequel le testament olographe doit 
etre roeuvre exclasive du testateur, et par la 
cralnte qu'une collaboration quelconque ou 
meme que la presence et Tintervention d'une 
tierce personne meme, se manifestant seule- 
ment par des indices materiels, ait altere, ne 
fClt-ce que dans la plus faible mesure, Tentiere 
liberte d'esprit du testateur ; 

Attendu que ces considerations ne sau- 
raient s'appliquer & Texistence, sur la feuille 
du papier oii est couche le testament, des 
signes graphiques, sans valeur inutiles, ainsi 
que cela a ete etabli ici sur la premiere 
question, k la reunion des elements de 
validite de Pacte, apposee par une main 
etrangere et, comme ici encore, k Paide d'un 
precede mecanique bien anterieurement & 
la con,fection du testament, de telle fagon 
qu'il est certain que le testateur n'en est pas 
moins reste seul en face de cette feuille sur 
laquelle, sans I'intervention d'aucun tiers, il 
a trace de sa propre main tons les termes de 
I'acte desquels resultent renonciation de sa 
volonte et toutes les indications constituant 
un testament valable ; 
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Attendu, par oons^nent, que le testament 
dont s'agit doit sortir a effet; 

Snr la quality de la partie de Me Joardan ; 

Attendu que Facte par elle demand^ doit 
lui ^tre conodd^ avec franchise des d^pens ; 
Par ces moti&, 

Met Tappellation, et oe dont est appel, au 
n^ant; 

Emendant, 

D^boate le sieur Victor-Alexandre H4- 
melot, ^-qualit^s, des fins de la demande en 
partage form^ par Frangois Antonin H6- 
melot, avant d'etre frapp^ dMnterdiction 



Bit qne le testament olographe da 25 mai 
18S4, ouvert r^guli^rement et d6pos6 aux 
minates de Me Amaud, notaire & Baroe- 
lonnette, en vertu duquel la demoiselle 
Delphine Desoudin et le sieur Alphonse 
Desoudin ont 6t6 envoys en possession 
suivant ordonnance rendue par M. le presi- 
dent du Tribunal de Barcelonnette, en date 
du 7 aotlt 1884, sera execute suivant sa 
forme et teneur ; 

ConcMeacte ^ Philippe-Jules Lemonnier, 
^-qualit^s, de ce qu'il a d^lar^ s'en rap- 
porter & justice ; 

Gondamne Victor^Alexandre H^melot, ^- 
qualit^^, & tons les d6pens de premiere 
instance et d'appeL 

Note.— Sur le premier point: Jurispru- 
dence constante. 

Sur le deuxitoe point : Le testament olo- 
graphe est nul lorsqu'il s'y trouve un ou 
plusieurs mots d'une main 6trang(ire, fl moins 
que ces mots ne fassent pas partie du testa- 
ment ou qu'ils n'y aient 6t6 ajoutes & Tinsu 
du testateur, V. Montpellier 28 Janvier 1873 
(S.73,2.241) et la note de M. Lyon-Caen. Sic : 
Aubry et Rau, VII, i 668 p. 102, texte et 
note 2; Demolombe, t XXI, Nos. 62-69; 
Merlin, R6p., Vo. Testament, sect. II, i 4, art. 
3 Na 3 ; Toullier, V, No. 358. Comp. : De- 
mante, IV, 115 bU; Vazeille, sur Vart 970, 
No 2. 



INSOLVENT NOTICES, ETC. 

Quebec QSMal OomHU, JuIv 90. 

Judieial Aiaiuioiunmt9. 

Alice Mary SwalwoU and Mangaret HoK«ii» 
(" Th© Boston Millineiy Boonu "), Montreal* JoIj2f . 

Ouratorw appomUd, 

Be Albina Beaupr6 (Bin- Foy).— Kent A Tnnotte. 
Montreal, oarator. Jaly 21. 

Be Wm. Daoust.-^. Beamarteaa, Montieal. ea- 
rator,Ji2ly26. 

Be Angoste Bemi Hadon» Lake Weedon.— H. A. 
Bedard, Qaebeo, oarator, Jaly 25. 

BeL^ H. Marohand, Batisoao— Kent k Tteootte, 
Montreal, oarator, Jaly 25. 

Be McDougall. Logie <fc Co —A- F- EiddeU, M«- 
treal, oarator, Jaly 22. 

/?e Thomas PotTin. Bale St. Panl.— H- A. Bediii 
Qaebeo, oarator, Jaly 27. 

Be Jaoob G. Sohynman ("A. Beaadzy A Co ")- 
W. A. CaldweU and M. Stembeig, Montreal, joiat 
oarator, Jaly 19. 

Be S. A. Valois.— C. Defmarteaa, MoDtr«al.ea- 
rator. Jaly 22. 

Dwidetub. 

Be Victor Aabut.— Dividend, payable Aof. 19,K«8t 
A Tarootte, Montreal, oarator. 

iZe Aim^Trudeaa, St. Isidore.— Diridend, peyaW* 
Aag . 19, Kent A Tarootte, Montreal, oarator. 

Separation ae topropertW' 

Margaret Miller ts- Simon ZeUtos Deriek. St. 

Oeorgea de Henryrille. Jaly 25. 

AppoitUmente . 

H- C. Cabana and Q. F- Bowen, Shexbrooke. to be 

joint prothonotary of the Saperior Coart, clerk of tb« 

Oiroait Coart, olerk of the Crowa and olerk of th« 

Peaoe for the diatriot of St. Francis, July 12. 



SiH Hrnby James's Addebss to Law Swdctw.- 
The annaal dinner of the United Law StudeDtf 
Society was held, on May 25. at the Holboro Bestaar 
ant. when nearly 100 atadents and gnevta sat down. 
Sir Henry James presided, and in proposing the totft 
of the evening, ' The United Law Stadenta* Soaiety.' 
dwelt upon the absolute neeenity of eelf -help, self- 
examination, and self-instniction. and went on to 
observe that no profession was so unjustly dealt mrth 
as theirs. He knew of no profession which aUowed 
itself to be spoken of as theirs was. If ministMs w 
officers of the army were so referrwl to, exptoaaUofl 
would immediately be called for ; but lawyers had se 
be content and make no reply. He beUeved there 
was no profession that had borne itself more bonoir- 
ably and more truly than the profession of the Uw 
There were priies to be obtoined ; bat. althoagh ihen 
were not so many as in the past, there were enoofi. 
Those prizes, however, great as they were, were noth- 
ing unless they were obtained by fair and *>o«»»W* 
means ; and in any course he had felt oompeUwJ to 
adopt he was oompeasated by the approbation of to 
fellow-men. 
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We pablish this week the text of the opin- 
ion delivered by their lordships of the 
Judicial Committee, in the case which so 
deeply affects the Provinoe of Quebec - the 
validity of the provincial Act imposing taxes 
on commercial corporations doing bnsiness 
within the province. Their lordships affirm 
the decision of Justices Ramsay, Tessier and 
Baby, of our Court of Queen's Bench, re- 
ported in M. L. R, 1 Q. B. 122—199. The 
case was- one which the late Mr. Justice 
Ramsay examined with the most profound 
attention, and he never entertained the 
slightest doubt as to the soundness of the 
conclusion arrived at by the majority of the 
Court, though he freely admitted that it was 
possible to construct a very plausible argu- 
ment against it. The Judicial Committee, 
having probably examined the case before 
the hearing, did not think it necessary to 
call upon counsel for the respondent. 



The Law Journal (London) criticizes one 
portion of the judgment, as follows :— ** The 
citation by the Judicial Committee of the 
Privy Council of John Stuart Mill for a 
definition of indirect taxation in an Act of 
Parliament was not happy. For purposes 
of legislation and political economy Mill's 
distinction that indirect taxes are demanded 
from one person, in the expectation and 
intention that he shall indemnify himself at 
the expense of another, was sufficient His 
point of view was that of the statesman ; 
but, when the powers of a Legislature are 
concerned, it is necessary to look, not at the 
intention of the Legislature, but at the effect 
of its Act Is a tax on the paid-up capital 
of companies carrying on business within 
the province a direct tax, which form of tax 
the Legislature of Quebec had, under the 
British America Act, 1867, power to impose, 
or was it an indirect tax ? The Judicial 
Committee appear properly to have decided 
that it was a direct tax. It is true that it 



would reduce the amount available for 
shareholders' dividends, and thereby per- 
haps increase the amount extracted from 
the customers of the company ; but if the 
fact that the taxpayer endeavours to make 
more income because he has to pay more 
tax, is to turn a direct tax into an indirect 
tax, it is difficult to see how there can be a 
direct tax, except perhaps a tax on fixed 
incomes. The Committee appear also pro- 
perly to have declined to scrutinise closely 
the possibility of the Act of the Provincial 
Legislature affecting persons outside the 
province, as, for example, passengers on a 
line of railway outside the province belong- 
ing to a railway within it It would seem 
enough if the legislation substantially acts 
within the province. We do not know what 
Lord Cairns would have said to the con- 
fession at the end of the opinion delivered 
by Lord Hobhouse that ' the result was not 
wholly for the same reasons.' This is no 
technical breach of the order that ' how the 
particular voices go' is not to be divulged; 
but to reveal that there was any difference 
of opinion even as to reasons is to break the 
spirit of the rule. It is an indication, how- 
ever, of the impossibility of attempting to 
produce a seeming unanimity among half a 
dozen lawyers on a question of law. We 
hope some day to see the Judicial Committee 
give their reasons seriatim in the good old 
common-law fashion." 

Whatever may be the merits of their lord- 
ships' decision, and however unfortimate it 
may be as regards the peculiar position of the 
Province of Quebec, this criticism does not 
appear to us to be a *' happy " one. In the 
first place their lordships expressly repudiate 
Mills' explanation as a legal definition, and 
only refer to it as the one preferred by the 
appellants' counsel, and are only disposed to 
make use of it so far as it may be assumed to 
throw light upon the intention of the Impe- 
rial Parliament (not of the provincial legisla- 
ture) in using terms, the vagueness of which 
has often been criticized. The concluding 
observations of the Law Journal are based 
upon a misconception of the observation of 
Lord Hobhouse. It is clear from the report 
that what his lordship meant to say, and did 
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say, was that the Judicial Committee did not 
altogether agree with the reasons given by 
the Court of Queen's fiench— not that the 
Committee differed among themselves. 



Pandorf ds Fraser, the rat case, noted in 
vol. 9, p. 247, has been reversed by the House 
of Lords. The appeal was from the judg- 
ment of the Court of Appeal, which reversed 
the decision of Lopes, J. The action was 
for damage done to a cargo of rice. The ex- 
cepted perils mentioned in the charter- 
party were dangers and accidents of the 
sea. The damage was caused by sea 
water which flowed in through a hole gnaw- 
ed in a metal pipe by rats. The first Court 
thought that the case was within the ex- 
ception. Tlie Court of Appeal, however, con- 
sidered that the effective cause was the 
gnawing through of the pipe by the rats, and 
that this was not a peril of the sea. The 
House of Lords (Lord Chancellor Halsbury, 
and Lords Watson, Bramwell, Fitzgerald, 
Herschell and Macnaghten), have now re- 
stored the original ruling. The Law Journal 
says : " The decision of the Lords that the 
letting in of sea- water by a rat gnawing 
through a pipe is a peril of the sea is in ac- 
cordance with common sense, and Lord 
Bram well's judgment makes historic the 
definition by Lord Justice Lopes of * peril of 
the sea ' as ' sea damage at sea and no one 
in fault'." 



The Lord Chancellor, on July 28, replying 
to a deputation from chambers of commerce 
on the subject of tribunals of commerce, 
made the following observations : — " The 
matter is, in my judgment, of very great 
importance. As I think was said by a judge 
of the last century, the City has given the 
law to Westminster Hall. I quite follow 
that in the ever^varying nature of commerce 
it may be that there ought to l)e a degree of 
elasticity both in the law and in the tribunals 
which administer the law which, jx^rhaps, 
the crystallised form of our tribunals does 
not always recognise. I should like you to 
consider whether you are all perfectly famil- 
iar with what our present system of adminis- 
tration is. When I first remember W^est- 
minster Hall and the City of London I 



believe better tribunals than we had then 
for the administration of the commercial Iaw 
it was impossible to obtain. You had tbe 
first merchants of the -City serving as jnrors, 
and though they were not called commerdal 
judges they were in truth commercial jud^. 
You had the direction of the law from tbe 
judge, and you had sitting in the jury box, 
as a general rule, twelve special jurymen of 
the City of London, all of them engaged in 
commerce and generally persons in a ver}- 
high position. I do not say that that is so 
now. I quite admit that a change has oome 
over the system by reason of an alteration, 
right or wrong, of the jury system, and tb&t 
under the changing circumstances it may be 
necessary to make some alteration in tbe 
system. The matter shall receive my most 
careful attention." 



The Selden society, the formation of whidi 
was noticed on p. 65, is about to bring oat 
as its first publication a volume of thirteentb 
century Pleas of the Crown, from the Eyre 
Rolls preserved in tbe Public Record Office. 
Many of these criminal cases, it is said, are 
very interesting, and they throw more light 
than cases of idmost any other class on the 
manners and customs of the people. 



JUDICIAL COMMITTEE OF THE PRHT 
COUNCIL. 

London, July 9, 1887. 

Coram Lord Hobhoube, Lord Macnaghten*, 
Sir Barnbb Peacock, Sir Richard Bag- 
QALLAY, Sib Richard Cough. 

The Bank of Toronto, Appellant, and 
Lambb, Respondent; The MRscHi^Ts 
Bank of Canada, Appellant, and L^xbu 
Respondent; The Canadian Bank or 
CoHMBRCB, Appellant, and Lakbb, Ke- 
S]X)ndeut; The North BRrriaii MfiROiN- 
TiLB Insurancb COMPANY, Appellant^ anii 
Lambe, Respondent. 

OonstitiUional Law— 4b VicL (Q.) cA. 22- 
IHrect and indirect taxatinn — B, N. A- Ad, 
1867, «. 92, 9.8. 2, 16. 

Hhld '.--{Affirming Uie judgment of tht Owf 
of Queen's Bench, i/X.ff.,1 dR 1221 
that the taxes imposed on oorpafoHont b^ 
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the Act 45 Vict. (Q.) ch. 22, are direct 
taxeSj and such a$ are authorized by sect 
92, mihsecL 2 of the B.NJL. Act, 1867. 
2. A corporation doing business in the Province 
is subject to taxation under secL 92, sub- 
sect. 2, though aU the shareholders are 
domiciled or resident out of the Province, 

Lord Hobhousb : — These appeals raise one 
of the many difficult questions which have 
come up for judicial decision under those 
provisions of the British North America Act 
1^7, which apportion leeislative powers be- 
tween the Parliament of the Dominion and 
the Legislatures of the Provinces. It is 
undoubtedly a case of great constitutional 
iaiportance, as the appellants' counsel have 
earnestly impressed upon their Lordships. 
But questions of this class have been left for 
the decision of the ordinary courts of law, 
who must treat the provisions of the Act in 
question by the same methods of construc- 
tion and exposition which they apply to 
other statutes. A number of incorporated 
Companies are resisting payment of a tax 
imposed by the Legislature of Quebec, and 
four of them are the present appellants. It 
will be convenient first to deal with the case 
of the Bank of Toronto, which was argued 
first 

In the year 1882 the Quebec Legislature 
passed a statute entitled ** An Act to impose 
" certain direct taxes on certain commercial 
*' Corporations." It is thereby enacted that 
every Bank carrying on the business of 
banking in this province ; every Insurance 
Company accepting risks and transacting 
the business of insurance in this province ; 
every incorporated Company carrying on 
any labour, trade, or business in this pro- 
vince ; and a number of other specified Com- 
panies, shaU annually pay the several taxes 
thereby imposed upon them. In the case 
of banks the tax imposed is a sum varying 
with the paid up capital, and an additional 
sum for each office or place of business. 

The appellant Bank was incorporated in 
the year 1855 by an Act of the then Parlia- 
ment of Canada. Its principal place of 
business is at Toronto, but it has an agency 
at Montreal. Its capital is said to be kept 
at Toronto, from whence are transmitted 



the funds necessary to carry on the business 
at Montreal. The amount of its capital at 
present belonging to persons resident in the 
province of Quebec, and the amount dis- 
posable for the Montreal agency, are respec- 
tively much less than the amount belonging 
to other persons and the amount disposable 
elsewhere. 

The Bank resists payment of the tax in 
question on the ground that the Quebec 
Legislature had no power to pass the statute 
which imposes it Mr. Justice Rainville 
sitting in the Superior Court took that view, 
and dismissed an action brought by the 
Government Officer, who is the respondent 
The Court of Queen's Bench, by a majority 
of three Judges to two, took the contrary 
view, and gave the plaintiff a decree. The 
case comes here on appeal from that decree 
of the Court of Queen's Bench. 

The principal grounds on which the Sup- 
erior Court rested its judgment were as 
follows :— That the taxis an indirect one; 
that it is not imposed within the limits of 
the province; that the Parliament has ex- 
clusive power to regulate banks ; that the 
Provincial Legislature can tax only that 
which exists by their authority or is intro- 
duced by their permission ; and that if the 
power to tax such banks as this exists, they 
may be crushed out by it, and so the power 
of the Parliament to create them may be 
nullified. The grounds stated in the decree 
of the Queen's Bench are two, viz., that the 
tax is a direct tax, and that it is also a mat- 
ter of a merely local or private nature in the 
province, and so falls within Class 16 of the 
matters of provincial legislation. It has not 
been contended at the bar that the Provincial 
Legislature can tax only'that which exists 
on their authority or permission. And when 
the appellants' counsel were proceeding to 
argue that the tax did not fall within Class 
16, their Lordships intimated that they 
would prefer to hear first what could be said 
in favour of the opposite view. All the 
other grounds have been argued very fully, 
and their Lordships must add very ably, at 
the bar. 

To ascertain whether or no the tax is law- 
fully imposed, it wiU be best to follow the 
method of inquiry adopted in other cases. 
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First, does it £&11 within the description of 
taxation allowed hy Class 2 of Section 92 of 
the Federation Act, viz., ** Direct taxation 
" within the province in order to the raising 
" of a reyenue for provincial purposes " ? 
Secondly, if it does, are we compelled by 
anything in Section 91 or in the other parts 
of the Act, so to cut down the full meaning 
of the words of Section 92 that they shall 
not cover this tax ? 

First, is the tax a direct tax ? For the 
argument of this question the opinions of a 
great many writers on political economy 
have been cited, and it is quite proper, or 
rather necessary, to have careful regard to 
such opinions, as has been said in previous 
cases before this Board. But it must not be 
forgotten that the question is a legal one, 
viz., what the words mean, as used in this 
statute ; whereas the economists are always 
seeking to trace the effect of taxation through- 
out the community, and are apt to use the 
words " direct," and " indirect," according as 
they find that the burden of a tax abides 
more or less with the person who first pays 
it. This distinction is illustrated very clearly 
by the quotations from a very able and clear 
thinker, the late Mr. Fawett, who, after 
giving his tests of direct and indirect tax- 
ation, makes remarks to the effect that a 
tax may be made direct or indirect by the 
position of the taxpayers or by private 
bargains about its payment Doubtless, 
such remarks have their value in an econom- 
ical discussion. Probably it is true of every 
indirect tax that some persons are both the 
first and the final payers of it ; and of every 
direct tax that it affects persons other than 
the first payers ; and the excellence of an 
economist's definition will be measured by 
the accuracy with which it contemplates 
and embraces every incident of the thing de- 
fined. But that very excellence impairs its 
value for the purposes of the lawyer. The 
Legislature cannot possibly have meant to 
give a power of taxation valid or invalid ac- 
cording to its actual results in particular 
cases. It must have contemplated some 
tangible dividing line referable to and ascer- 
tainable by the general tendencies of the tax 
and the common understanding of men as 
to those tendencies. 



After some consideration, Mr. Eezr chote 
the definition of John Stuart Mill as the one 
he would prefer to abide by. That definition 
is as follows : — 

"Taxes are either direct or indiftcL A 
direct too: is one which is demanded from the 
very persons who it is intended or demtd 
should pay it Indirect taxes are those which 
are demanded from one person in the expec- 
tation and intention that he shall indemnify 
himself at the expense of another ; such are 
the exase or customs" 

" The producer or importer of aoommoditv 
is called upon to pay a tax on it, not with the 
intention to levy a peculiar oontrihntioD 
upon him, but to tax through him the con- 
sumers of the commodity, from whom it is 
supposed that he will recover the amount by 
means of an advance in price." 

It is said that Mills adds a term,— that to 
be strictly direct a tax must be general ; and 
this condition was much pressed at the b&r. 
Their Lordships have not thought it neces- 
sary to examine MilVs works for the purpose 
of ascertaining precisely what he does say on 
this point ; nor would they presume to say 
whether for economical purposes such a con- 
dition is sound or unsound ; but they have 
no hesitation in rejecting it for legal purposes. 
It would deny the character of a direct tax to 
the income tax of this country, which is 
always spoken of as such, and is generally 
looked upon as a direct tax of the most ob- 
vious kind ; and it would run counter to the 
common understanding of men on this sub- 
ject, which is one main clue to the meaning 
of the Legislature. 

Their Lordships then take Mill's definition 
above quoted as a fair baais for testing the 
character of the tax in question, not only 
because it is chosen by the appellant^s coon* 
sel, nor only because it is that of an eminent 
writer, nor with the intention that it shonld 
be considered a binding legal definition, but 
because it seems to them to embody with 
sufficient accuracy for this purpose an un- 
derstanding of the most obvious indicia of 
direct and indirect taxation, which is a com- 
mon understanding, and is likely to have 
been present to the minds of those who 
passed the Federation Act. 
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Now whether the probabilities of the case 
or the frame of the Quebec Act are consider- 
ed, it appears to their Lordships that the 
Quebec LegisUture must have intended and 
desired that the very Corporations from 
whom the tax is demanded should pay and 
finally bear it It is carefully designed for 
that purpose. It is not like a customs' duty 
which enters at once into the price of the 
taxed commodity. There the tax is demand- 
ed of the importer, while nobody expects or 
intends that he shall finally bear it All 
scientific eoonomiste teach that it is paid» 
and scientific financiers intend that it shall 
be paid, by the consumer ; and even those 
who do not accept the conclusions of the 
economists maintain that it is paid, and in- 
tend it to be paid, by the foreign producer. 
Nobody thinks that it is, or intends that it 
shall be, paid by the importer from whom it 
is demanded. But the tax now in question 
is demanded directly of the Bank apparently 
for the reasonable purpose of getting contri- 
butions for provincial purposes from those 
who are making profits by provincial busi- 
ness. It is not a tax on any commodity 
which the Bank deals in and can sell at an 
enhanced price to its customers. It is not a 
tax on its profits, nor on its several transac- 
tions. It is a direct lump sum, to be assessed 
by simple reference to its paid-up capital 
and its places of business. It may pos- 
sibly happen that in the intricacies of 
mercantile dealings the Bank may find a 
way to recoup itself out of the pockets of its 
Quebec customers. But the way must be an 
obscure and circuitous one, the amount of 
recoupment cannot bear any direct relation 
to the amount of tax paid, and if the Bank 
doefl manage it, the result will not improba- 
bly disappoint the intention and desire of 
the Quebec Government. For these reasons 
their Lordships hold the tax to be direct 
taxation within Class 2 of Section 92 of the 
Federation Act 

There is nothing in the previous decisions 
on the question of direct taxation which is 
adverse to this view. In the case of the 
Queen Insurance Companyf 3 App. Ca. 1090, 
the disputed tax was imposed under cover 
of a license to be taken out by insurers. But 
nothing was to be paid directly on the 



license, nor was any penalty imposed upon 
failure to take one. The price of the license 
was to be a percentage on the premiums 
received for insurances, each of which was 
to be stamped accordingly. Such a tax 
would fall within any definition of indirect 
taxation, and the form given to it was ap- 
parently with the view of bringing it under 
Class 9 of Section 92, which relates to licenses. 
In Iteed*8 case, 10 App. Ca. 141, the tax was 
a stamp duty on exhibits produced in courts 
of law, which in a great many, perhaps most, 
instances would certainly not be paid by the 
person first chargeable with it In Sevem*s 
case, 2 Sup. Court of Canada p. 70, the tax in 
question was one for licenses which by a law 
of the Legislature of Ontario were required 
to be taken for dealing in liquors. The 
Supreme Court held the law to be uUra vires, 
mainly on the grounds that such licenses 
did not fall within Class 9 of Section 92, and 
that they were in conflict with the powers of 
Parliament under Class 2 of Section 91. It 
is true that all the Judges expressed opinions 
that the tax, being a license duty, was not a 
direct tax. Their reasons do not clearly ap- 
pear, but, as the tax now in question is not 
either in substance or in form a license duty, 
farther examination of that point is unne- 
cessary. 

The next question is whether the tax is 
taxation within the province. It is urged 
that the Bank is a Toronto Corporation, 
having its domicile there, and having its capi- 
tal placed there ; that the tax is on the capital 
of the Bank; that it must therefore fall on a 
person or persons, or on property, not within 
Quebec. The answer to this argument is 
that Class 2 of Section 92 does not require 
that the persons to be taxed by Quebec are 
to be domiciled or even resident in Quebec. 
Any person found within the province may 
legally be taxed there if taxed directly. This 
Bank is found to be carrying on business 
there, and on that ground alone it is taxed. 
There is no attempt to tax tiio capital of the 
Bank, any more than its profits. The Bank 
itself iH directly ordered to pay a sum of 
money ; but the Legislature has not chosen 
to tax every bank, small or large, alike, nor 
to leave the amount of tax to be ascertained 
by variable accounts or any uncertain stan- 
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dard. It has adopted its own measure, either 
of that which it is jast the banks should pay, 
or of that which they have means to pay, 
and these things it ascertains by reference 
to facts which can be verified without doubt 
or delay. The banks are to pay so much 
not according to their capital, but according 
to their paid-up capital, and so much on their 
places of business. Whether this method of 
assessing a tax is sound or unsound, wise or 
unwise, is a point on which their Lordships 
have no opinion, and are not called on to 
form one, for as it does not carry the taxation 
out of the province, it is for the Legislature, 
and not for Courts of law, to judge of its 
expediency. 

Then, is there anything in Section 91 which 
operates to restrict the meaning above as- 
cribed to Section 92 ? Class 3 certainly is in 
literal conflict with it It is impossible to 
give exclusively to the Dominion the whole 
subject of raising money by any mode of 
taxation, and at the same time to give to the 
Provincial Legislatures, exclusively or at all, 
the power of direct taxation for provincial or 
any other purposes. This very conflict be- 
tween the two Sections was noticed by way 
of illustration in the case of ParsonSf 9 L. R 
App. Ca. Their Lordships there said (page 
108) : — " So ' the raising of money by any 
" mode or system of taxation ' is enumerated 
" among the classes of subjects in Section 
'< 91 ; but, though the description is sufli- 
" ciently large and general to include * direct 
'* taxation within the Province, in order to 
** the raising of a revenue for provincial 
** purposes,' assigned to the Provincial Legis- 
" latures by Section 92, it obviously could not 
** have been intended that, in this instance 
** also, the general power should override the 
•* particular one." Their Lordships adhere 
to that view, and hold that, as regards direct 
taxation within the province to raise revenue 
for provincial purposes, that subject falls 
wholly within the jurisdiction of the Provin- 
cial Legislatures. 

It has been earnestly contended that the 
taxation of banks would unduly cut down 
the powers of the Parliament in relation to 
matters falling within Class 2, viz. the regu- 
lation of trade and commerce ; and within 
Class 15, viz. banking, and the incorporation 



of banks. Their Lordships think thai ibis 
contention gives far too wide an extent to 
the classes in question. They cannot see 
how the power of making banks oontribate 
to the public objects of the provinces where 
they carry on business can interfere at ail 
with the power of making laws on the subject 
of banking, or with the power of incorporat- 
log banks. The words " regulation of trade 
and commerce " are indeed very wide, and 
in Severn's case it was the view of the Su- 
preme Court that they operated to invalidate 
the license duty which was there in questioo. 
But since that case was decided, the qoestion 
has been more completely sifted before tbe 
Committee in Parmm^ case, 7 App. Ca^ and 
it was found absolutely necessary that tbe 
literal meaning of the woxds should be res- 
tricted, in order to afford scope for powt^rs 
which are given exclusively to the Provincial 
Legislatures. It was there thrown out ihtx 
the power of regulation given to the Parlia- 
ment meant some general or inter-provineLd 
regulations. No further attempt to defise 
the subject need now be made, because their 
Lordships are clear that if they were to hold 
that this power of regulation prohibited aov 
provincial taxation on the persons or things 
regulated, so far from restricting the expres- 
sions, as was found necessary in i^zr«m-<' 
case, they would be straining them to th«:r 
widest conceivable extent 

Then it is suggested that the Legidatui^ 
may lay on taxes so heavy as to cruHh a 
bank out of existence, and so to nullify the 
power of Parliament to erect banks. But their 
Lordships cannot conceive that when the 
Imperial Parliament conferred wide powers 
of local self-government on great ooonthes 
such as Quebec, it intended to limit them os 
the speculation that they would be used in 
an injurious manner. People who are truFte^i 
with the great power of making laws for 
property and civil rights may well be tms>ted 
to levy taxes. There are obvious leaauns 
for confining their power to direct taxes an i 
licenses, because the power of indirect taxa- 
tion would be felt all over the Dominion. But 
whatever power falls within tbe legitimate 
meaning of Classes 2 and 9, is, in their Luri- 
ships' judgment, what the Imperial Parlia- 
ment intended to give ; and to place a linut 
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on it because the power may be used un- 
wisely, as all powers may, would be an 
error, and would lead to insuperable diffi- 
culties, in the construction of the Federation 
Act. 

Their Lordships have been invited to take 
a very wide range on this part of the case, 
and to apply to the construction of the 
Federation Act the principles laid down for 
the United States by Chief Justice Marshall. 
Every one would gladly accept the guidance 
of that great Judge in a parallel case. But 
he was dealing with the Constitution of the 
United States. Under that Constitution, as 
their Lordships understand, each State may 
make laws for itself, uncontrolled by the 
Federal power, and subject only to the limits 
placed by law on the range of subjects within 
its jurisdiction. In such a Constitution, Chief 
Justice Marshall found one of those limits at 
the point at which the action of the State 
Legislature came into conflict with the power 
vested in Congress. The appellant invokes 
that principle to support the conclusion that 
the Federation Act must be so construed 
as to allow no power to the Provincial Legis- 
latures under Section 92, which may by 
possibility, and if exercised in some extrava- 
gant way, interfere with the objects of the 
Dominion in exercising their powers under 
Section 91. It is quite impossible to argue 
from the one case to the other. Their Lord- 
ships have to construe the express words of 
an Act of Parliament which makes an 
elaborate distribution of the whole field of 
legislative authority between two legislative 
bodies, and at the same time provides for the 
federated provinces a carefully balanced 
constitution, under which no one of the parts 
can pass laws for itself, except under the 
control of the whole acting through the 
Governor General And the question they 
have to answer is whether the one body or 
the other has power to make a given law. 
If they find that on the due construction of 
the Act a legislative power falls within 
Section 92, it would .be quite wrong of them 
to deny its existence because by some pos- 
sibility it may be abused, or may limit the 
range which otherwise would be open to the 
Dominion Parliament 
It only remains to refer to some of the 



grounds taken by the learned Judges of the 
lower Courts, which have been strongly 
objected to at the bar. Great importance 
has been attached to French authorities who 
lay down that the impdt despatentes, which is 
a tax on trades, and which may possibly 
have afiforded hints for the Quebec law, is a 
direct tax. And it has been suggested that 
the Provincial Legislatures possess powers 
of legislation either inherent in them, or 
dating from a time anterior to the Federation 
Act and not taken away by that Act. Their 
Lordships have not thought it necessary to 
call on the respondents' counsel, and there- 
fore possibly have not heard all that may be 
said in support of such views. But the 
judgments below are so carefully reasoned, 
and the citation and discussion of them 
here has been so full and elaborate, that 
their Lordships feel justified in expressing 
their present dissent on these points. They 
cannot think that the French authori- 
ties are useful for anything but illustra- 
tion. And they adhere to the view which 
has always been taken by this Commit- 
tee, that the Federation Act exhausts the 
whole range of legislative power, and that 
whatever is not thereby given to the Pro- 
vincial Legislatures rests with the Parlia- 
ment. 

The result is that, though not wholly for 
the same reasons, their Lordships agree with 
the Court of Queen's Bench. And they will 
humbly advise Her Majesty to affirm their 
decree, and to dismiss the appeal of the 
Bank of Toronto. 

The other three cases possess no points 
of distinction in favour of the appellants. 
That of the Canadian Bank of Commerce ifi 
exactly parallel. The Merchants' Bank of 
Canada has its principal place of business in 
Montreal, and to that extent, loses the benefit 
of one of the arguments urged in favor of 
the other Banks. The Insurance Company 
is taxed in a sum specified by the Quebec 
Act, and not with reference to its capital, 
and so loses the benefit of one of the argu- 
ments urged in favor of the Banks. The 
cases have been treated as substantially 
identical in the Courts below, and their 
Lordships will take the same course with 
respect to all of them. 
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The appellants in estch case most pay the 
costs of the appeal. 

Appeal dismissed. 

W. H. Kerr, Q,C., Counsel for the Appel- 
lants. 

C. A. Qeoffrion, Q,C., Coansel for the 
Respondent 



COURT OF QUEEN'S BENCH- 
MONTREAL* 

Pleading— Mimomer-^b VicL (D.) ch. 23, «. 
20 — Commercial Companies — Proceedings 
against company after order for liquidation. 

Held: — 1. A misnomer is ground for an 
exception d la forme, and cannot form the 
subject of a plea to the merits, — more parti- 
cularly where the error complained of is 
trivial and unimportant, e, g , the description 
of the defendant as ''La Corporation des 
Commissaires d'^cole d'Hochelaga" instead 
of "Les Commissaires d'^cole d'Hochelaga.'' 

2. The Act 45 Vict, ch. 23, (D.) applies to 
incorporated commercial companies, the erra- 
tum distributed by the Queen's Printer with 
the statutes, which supplied an omission in 
section one, forming an integral part of the 
Act in question. 

3. Under section 20 of said Act, when a 
winding-up order has been made, no proceed- 
ing can be taken against the company in 
liquidation without the permission of the 
Court, and therefore in the present case the 
immoveables of the company could not be 
sold in ordinary course for school taxes with- 
out such permission. — La Corporation d&t 
Commissaires d'Ecole d'Hochdaga, appellant, 
KI1& Montreal Abattoirs Co-, resfxindent; Do- 
rion, Ch. J., Tessier, C^ross, Baby, J J., Feb. 22, 
1887. 



Sale d rimiri — Term — Notice — Mise en de- 
meure — CJiose Jugh\ . 

Held ;— 1. Where a property was sold, and 
the purchaser bound himself to re-convey it 
to the vendor within three months from the 
time he (the purchaser) should have com- 
pleted a house then in course of construction 
thereon, on being paid $3,000,— that it was 
the duty of the purchaser to notify the vendor 

* To appear in Montreal Law Reports, 3 Q.B. 



of the completion of the boose; and, in 
default of such notice, the right of Tedemp> 
tion might be exercised by tiie vendor after 
the expiration of the three months. 

2. The exception of chox jugle cannot be 
pleaded where the conclusions of the seoood 
action are materially different from those of 
the first And so, where by the first action 
the plaintiff sought to exercise a right of 
redemption without complying with theooQ- 
ditions agreed on, it was held that the dis- 
missal of such action was not chose jugk as 
regards an action brought subsequently, offer- 
ing to comply with the conditions. Ligfr, 
Appellant, and Foumier, Bespondent, Dorion, 
Ch. J., Tessier, Cross, Baby, JJ., Dec 31, 
1886. 



INSOLVENT NOTICES, ETC. 
Quebec Official Oanette, Au^, 6. 
Judicial AhandonmetUt, 
L. Polydore Gacoon, trader, St. Andr^. 

Ouratort cm>ointed. 
Re J. M. Duval, St Antoine.— L. N. Paqnet, BxrM 
du Loap Station, curator, July 28. 

Be NaEaire Garon, Notre Dame de Saer6 Gear.- 
Kent A Turootte, Montreal, onrator, August 2. 

Re J. B. Ph^nix, 6L Theodore d'Aotou.^. 0- Di 'O. 
St. Hyacinthe, curator, July 30. 

DixfidetuU. 
Re C. Berthiaume A Gie., hatters and f nrrien - 
Diridend, Seath A Dareluy, Montreal, enraton- 

Re Louis Lamontagne, wood and ooal dealer, S(e 
Can6ffonde.~DiTidend, Seath A Dareluy, Moncr«i. 
curator. 

Separation cu to property, 
belphine Charest ve. Louis Biseon, tailor, MootrPAl. 
August 2. 

Caroline Brien cfic Lapierre ts. Alexandre Sigocb 
plumber, Montreal, August 2. 

Appointmente. 
J. B. Resther, architect, Alfred Pbny, undenrricer. 
and F. X. Beriiuguot, architect, to be official arbitn 
tors of the Provinoe. 



GENERAL NOTES. 

Lord Coleridge was much exercised some time ar^ 
on loarning. for the first time, that no means exu' f -' 
giving effect to a judgment of the House of Lord« b^^ 
a motion in the court below. The motion wbiob tl 
Chief Justice has carried without opposition iDfi: 
Upper House, remedies this defect by proridiv tiis- 
the judgments of the House shall in future bcfr 
mally notified to the courts which are affecteii ^> 
them. This we presume means that heneeforth, «bt" 
a judgment of the Court of Appeal is reversed, jn if 
ment will thereupon be finally entered in that taur. 
in accordance with the decision of the Hoow >• 
Lords, without further expense to the parties. It i 
highly characteristic of the haphaiaid war in vhic^ 
our national institutions get into shape, that tfaivi^ 
suit has only been reached at the present date-'X^^ 
Timee. 
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The benchers of Lincoln's Inn have made 
an edifying innovation upon the ordinary 
style of legal banquet On the 3rd August, 
they entertained 600 poor children of the 
neighbourhood in the gardens of the Inn. 
Tea was provided in two large marquees, and 
when the children left at 8 o'clock they were 
each presented with a toy and a bun and a 
glass of milk. In addition to the most ample 
provision for refreshment, Punch and Judy 
sliows and marionettes were provided for the 
amusement of the children. Lord Justice 
Cotton, Mr. Justice Kekewich, Mr. Barber, 
Q,C., and other well-known members of the 
bar, assisted by ladies, did their utmost to 
make the outing a success, and to contribute 
to the enjoyment of the children. 



The sale of a wife in England, noticed in 7 
Leg. News, 7, is matched by the following 
account of an exchange of wives in France, 
from the Gazette du Palais of July 7. It is 
rather cnrious that in each case the same 
amount of punishment was administered :— 

Ia femmo Jale? Aabriouz oomparaissait hier ayoo 
son beau-f r^re Romaln Aabriouz devant la ncuyi^me 
Chambre da Tribanal oorrectionnel. Tons deux sont 
pr'rcnns d'adult^re. 

Voici oe qu'a r^^pondu Romain Aubrioux aux qnea- 
I'uma que lui posait M. le president- 

—Monsieur le president, il y a eix ans j'ai 6X6 habitor 
<ivec ma fcmme cbezmon fn^ro qui <5tait ma^'on comme 
moi ct maii6 commo moi.. . Pendant deux ana nous 
avons v6cu trapquilles. . . chacun battait ou aimait sa 
chacuno. . • on se ohamaillait obacun de son c<U<$. . . ^a 
allait Men... Ponrtant au boutde la socondo ann<!'e, 
Tai vu que ma belle-socur me faisait des a^aceries. . . 
Jai rien dit d'abord... mai8 un jour, comme elle 
m'cmbrafflait, je lui ai dit que c'^tait honteux, que je 
le dirais ji mon frdro.-*Ton frdre, qu'ellc me dit» ton 
frf'TQt c'ert un joli lalaud. . • jo Tai pined aveo ta 
fcmme. — ^Ha femme?— Ta femmo... Alora jo leur ai 
tombe desau?. Eh bien, tu ne sais pas oo qu'il m'a 
dit . . II m'a dit :— Eh bien ! couche aveo mon f r5ro si 
tu Teux, je m'en fiche. • . D'abord j'ai pas Toula ; mais 
il me pooBse tout le temps, poor quo je lui flanque la 
paix-.. c'est lui qui le veut... tant pis!— Dame, 
monsieur le pr^ident, qa, m'a salement abruti. . . Ma 
femme, cette femme, tout 9a, ^a m'embrouillait. 
Enfin j'ai ^t^ aveo ma belle-soeur ; et nous sommos 
rest6s comme 9a enoore un an, tr^ tranquilles. . • 



Mais, au bout d'un an, mon fr^re a fiI6 avee ma femme . 
etm'a laissd la sienne..- Tant piro, que j'ai dit h 
Louise; ton mari file; je to gardo! Mais deux ans 
apr(^s,ma femme est morto. . .Alors mon frtire qu'avut 
besoin d'unel femme, est venu reprendre la sienne. 
Justement, on venait de m'onfermer dans nu asile, 
parce que j'avais 6t6 un peu f^ld .. Quand je suis 
rontr^ ohez moi, plus de Louise . . Tant pire, que je 
me suis dit. .. Mais un jour voiU Louiso qui reyiont. 
*• Mon mari me bat, qu'ello me dit, reprends-moi." 
Je Tai encore f?ard^e ot alors mon fr6rc nous a fait 
pigcr... Vous vo>ez, Monsieur le President, q* n'est 
pas tout il lait notre faute- . ■ 
Le plaignant n'a pas dementi cos assertions. 

Lcs proveiius ont (}t6 condamn<>s ohaoun ^ six jours 
de prison- 



The Law Journal (London), referring to the 
Libel Bill before the Imjierial Parliament, 
says :— " The bill to amend the law of libel, 
which is backed by bir Algernon Borthwick, 
Mr. Jennings, Mr. John Morley, and Mr. 
Lawson, when amended, aa it should be in 
the calm interval of .the recess, will make a 
useful legal project. The words * published 
in any newspaper ' should be struck out of 
all its clauses. It is bad policy^ to suggest a 
change in the law applicable only to a special 
industry, and there is no reason why the 
protection aaked should not be shared by 
books, pamphlets, and publications generally. 
By clause 3 it is proposed to give an absolute 
privilege to fair reports of proceedings in 
Court This goes too far, as it would privi- 
lege a malicious person to supply a news- 
paper with a report of proceedings which 
otherwise would not 1)0 published at all, and 
thus injure his enemy, and he might even 
contrive to have the necessary libellous 
matter intro<luced in Court for this pur]X)se 
and afterwards published. What is 'any 
Court exorcising judicial authority ' ? Does 
it include an arbitration ? If so, it would 
destroy the privacy of arbitrations so often 
advantageous. Clause 4, which deals with 
the reports of public meetings, appears to 
suggest issues in regard to the reasonable- 
ness of the explanation declined to "be in- 
serted which cannot very easily be deter- 
mine<l. Clause 5, which adds to the effect of 
an aix)logy by requiring that the plaintiff 
shall prove special damage, is clumsily con- 
trived. It ought to create a substantive de- 
fence which would appear on the pleadings, 
and not raise a defence in the event of some- 
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thing being pleaded. Clause 7 gives power 
to require security for costs in an action of 
libel from a plaintiff who has ever been 
adjudicated a bankrupt, and is already suffi- 
ciently and better provided for by the County 
Court Act, 1867. Clause 8, which is to ab- 
solve innocent proprietors from criminal 
liability, would apply to seditious libel, which 
is not expedient; and the question arises 
generally whether, in return for these privi- 
leges, newspaper proprietors ought not to 
have imposed upon them a liability to give 
up the name of the writer of a libel in their 
publication, or in the alternative take their 
chance in the action as his representative." 



CX)UR SUPERIEURE. 

Saguenay, 31 Janvier 1887. 
Coram RpuTHiHR, J. 

PiCHBTTB V. LaJOIB. 

BiUet promissaire — DSfaut de conndSration — 
Cessicninmre de bonne foi. 

Juge:— Que le cemonnaire aprh maturiti d^un 

billet pTomusoire consenti sans considiro' 

tion, pent cependant en recouvrer le montant, 

s'U lui a iti cidi par un porteur appa^ 

remment de bonne foi, qui Vavait re^ avant 

maturiU' 

Per Curiam.— L'action est fond^ sur un 

billet promissoire consenti par le d^endeur 

& J. L. Martineau, endo8s6 par ce dernier 

avanl Vichiance ^ J. S. Budden, et par celui- 

ci aprhs Vichiance & Pichette, le demandeur — 

pour valeur regue. 

Le d^fendeur ne parait pas avoir regu 
consideration pour ce billet ; mais la ques- 
tion est de savoir s'il pent opposer ce moyen 
au demandeur qui parait etre porteur de 
bonne foi du dit billet 

II n'est pas douteux que si le billet n'avait 
^t^ transports & Budden fpi^aprhs son ichiance^ 
la defense eut pu ^tre dSclar^ bien fond^. 
Mais Budden en est devenu le poi*teur 
legitime avant Vichiance, et si Faction eut 6tS 
prise par ce dernier il eit incontestable que 
le d^fendeur n'aurait pas pu lui opposer le 
difatU de considiration. Or par Tendossement 
du billet en favour du demandeur, Budden 
lui a transports ious ses droits, et le dSfaut de 
consideration qui aurait pu Stre opposS & 



Martineau, mais non k Budden, ne pent 
Tetre non plus au demandeur qui estanz 
droits de Budden. 

Les autoritSs suivantes ne laissent aucur. 
doute sur cette question. Journal do Palais 
— 13jtti/fen820. 

La jurisprudence gSnSralement adoptee 
c*est : " que le sort de Teffet de commerce est 
irrSvocablement^i dans la main de cdvi ^i" 
s'en trouve propriStaire au moment de CHc- 
ance" Rtpertoire juris, vbo. endoaaeur, N-^ 
107. 

Story on Prom. Notes, No. 178. "If tk 
transfer is made after the maturity of Uitr 
note, the holder takes it as a dishonfre:! 
note, and is affected by all the equities '«• 
tween the original parties, whether he has any 
notice thereof or not. Still, however, subjM 
to such equities, the holder by indorsemcLi 
after the maturity of a note willhed'iO'^ 
with the same rigJUs and advantages at )'>t^ 
possessed by the indorser, and may avail him- 
self of them accordingly." 

Chitty on Bills, ch. 6 (p. 247) Na 217. In 
the transfer of an overdue note, " tlie indorsee 
takes it on the credit of the indorser, anil 
must stand in the situcUion of the person uh 
was holder at the time it uns dtte ; and tliis 
latter opinion is now the law." No- 218. *' In 
other words, the rule is that a person wh'» 
takes a bill or note after it is due takes it 
subject to all objections and equities affeii- 
ing the instrument itself, and to wbiihh 
was liable in the hands of the pereoD frooi 
whom he takes it." Na 220. *' A party, how- 
ever, to whom an overdue bill has been in- 
dorsed is dothed nith all the advantaga of t^- 
party from whom he received it ; and therefcrre 
it has been decided that in an action by ih^ 
second indorsee against tlie acceptor of a 
bill of exchange, if the person who indorse'! 
to the plaintiff could himself have maintain- 
ed an action upon it, the defendant canm>i 
give in evidence that it was act'opted for a 
debt contracted in smuggling, althon^h it 
was indorsed to the plaintiff after it \M 
become due." Chalmers v. Lanion, 1 Campb. 
p. 383. 

Perhins, annotateur de Chitty, 13toe edi- 
tion am^ricaine, p. 250, r6sume la jnrispni- 
dence am^ricaine sur ce point dans la not^ 
suivante : 
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" When a note is negotiated in season, it 
may afterwards pass from one indorsee to 
another after it is due ; and the holder will 
be equally with the first indorsee protected 
in his title." 3 Kent (6th edit.) 92. Smith 
V. H-Ucockj 14 Maine, 449. Thompson v. 
Hhepliird, 12 Metcalf, 311. 

2 rarsom on Notes, p. 26. " The indorsee 
lias all the rights of his immediate indorser, 
and sometimes more." 

Action maintenue. 

/. S. Perraultf proc. du demandeur. 

Cliurles Angers, proc. du d^fendeur. 
(a A.) 



QUEBEC DECISIONS.* 
Ctmon de biens—ReddiHon de compte — Dicla- 
ration de tiers saisi^Difenses — Enqu£te. 
JugS : — 1. Que les cessionnaires des biens 
d'un insolvable doivent au c^dant un compte 
de leur administration ; 

2. Que ni la declaration qu'ils font comme 
tiorH-saisis, ni sa justification, sur contesta- 
tion, ne peuvent tenir lieu de ce compte ; 

3. Que la d^n^^ation de ^obligation de 
rend re compte et Toflfre d*un compte sont des 
moyens contradictoires et incompatibles ; que 
la contestation ainsi li4e ne Test que sur la 
demande & fin de compte, qui doit dtre vid^ 
avant qu'il soit proc^^ au d^bat du compte 
oflert; 

4. Que si les cessionnaires ont, sur la con- 
testation 11^ examine pour prouver le 
compte ofiert, des t^moins que la partie ad- 
verse a transquestionn^s, cette preuve pent, 
4 la discretion du tribunal, 6tre reserv^e pour 
servir, plus tard, sur les d^bats et soutenne- 
ments.-—LHeur€Ux v. Lajnarclie et a/., en revi- 
sion, btnart, J. C., Casault, Caron, JJ., 31 Jan- 
vier 1885, confirm^ par la Cour Supreme, 12 
Can. S, C. R. 460. 



Cnpias-^Cestion de biens-^Pouvoirs Ugidatifs. 

Jugi :— 1. Que la saisie et vente des biens 
apparents d'un debiteur par un de ses crean- 
cers n'empeche pas la demande de cession 
de 863 biens ; 

2. Que la jonction d'nne dette, pour laquelle 
il y a instance pendante, & une autre dette 
cxcedant $40 n'invalide pas le capias ad res- 

•13Q. L.K. 



pondendum, qui reste valide pour la seconde ; 

3. Que, pour I'obtention legale du capias 
ad respondendumy il suffit que la deposition, 
outre la dette, constate que le defendeur est 
un commergant, qu'il a cesse ses paiements 
et a refuse de fairs cession de ses biens pour 
le benefice de ses creanciers ; 

4. Que PActe 48 Vict (Q.) ch. 22, n'est pas 
tdtra vires ; et que la cession de biens et leur 
distribution, que cet Acte autorise, ainsi que 
I'emanation du capias ad respondendum qu'il 
permet, sont compris dans les sujets sur les- 
quels ** The B. N. A. Act, 1867," I'autorise & 
l^islater. — Parent v. Trudel, en revision, 
Stuart, J. C, Casault, Caron, JJ., 28 fevrier 
1887. 



Pititoire — Possesseur de bonne foi — Fruits et 
revenus^Impenses — AmUiorations — Com- 
pensation—a G 411, 412. 
Jugi : — Le possesseur de bonne foi en vertu 
d'un titre, a droit de retenir Pimmeuble sur 
lequel il a fait des ameliorations utiles, jus- 
qu*& ce que le proprietaire lui ait paye la 
plus value donnee k IMmmeuble par ces ame- 
liorations. —Nugent A Mitchell, en appel, 
Dorion, J. C, Monk, Tessier, Cross, Baby, JJ., 
5 fevrier 1887. 



COUR D'APPEL DE DOUAL 

20 juin 1887. 
Presidence de M. Mazkaud, premier 
pre^sident 

Demoisblle C . . . V. R . . . 

Seduction — ResponsabilitS — Promesse de 

mariage — Preuve 

1. Une demande en dommages-intirits, formie 

par WW fille s6duite contre son pritendu 
siducteur, et fondSe sur le prSjudice d elle 
causi par une promesse de mariage que 
celui'-ci lui auraitfaite, et la sSduction qui 
^en serait suivie, ne peut Hre accueillie 
qu^autant quHl est itahli, qu*il y a eu rSelle- 
ment promesse de mariage, et que cette 
promesse a 6t6 antSrieure d la siduction, 

2. Et il y a lieu, pour la preuve de cette pro- 

messe de mariage, d^appliquer les principes 
du droit commun en maii^e de preuve, 
c^est'dL-dire que la preuve testimoniale n'en 
est admissible qu^appuySe d^un commence" 
ment de preuve par Scrit 
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^'Attendu que Marie C. . . a assign^ Emile 
R ... en 4,000 fr. de dommages-int^r^tB pour 
reparation dii prejudice caus6 et all^giie & 
l*appui de sa demande, qu'^tant domestique 
Chez lea 6poux R..., leur fils Eniile liii 
pr^mit de Vepouser, finit par las^duireen 
lui r^it^rant see promesses, et qu'A la suite 
dee rapporta intimes qui s*6tablirent entre 
eux, elle devint grosse et accoucha le 11 
septembre 1885 ; que subsidiairement, et 
avant faire droit, elle demand© ^ prouver un 
certain nombre de faits ^num^r^'S en ses 
conclusions ; 

"En droit: 

"Attendu que, 8*il est indiscutable que la 
demoiselle C . . . puisse former centre R . . . 
une demande en dommages-interets, bas^e 
sur le prejudice d elle caus6 par la proniej^se 
de mariage, la seduction qui s'en serait 
suivie et Tinex^cution de cette promespo, co 
droit est soumis & une double condition 
expresse ; qu*il faut, en efFet, que la proniesse 
soit ant^rieure & la sMuction ot (ju'elle soit 
pr6alablement ^tablie ; 

"Attendu que rien dans I'espe^e n'autorise 
de d^roger aux princii)e8 formulas aux art. 
1341etl348, C. civ.; 

"Attendu que la demoiselle C . . . ne rap- 
porte pas des & present cette preuve ; qu*elle 
ne pent r^^ulter des termes de la lettre du 20 
mars 1885, qui mtoe ne ix)urrait constituer 
un commencement de preuve par ^crit; 
qu*en efiet, les termes de cette lottre, post^ 
rieure de quatre mois & la j^rossesso, ne sent 
ni formels, ni clairs, ni precis ; qu'il n*y est 
fait aucune allusion iL une promesso do 
mariage ant^'rieure A la seduction ot I'ayant 
motiv^e ; 

"Attendu que ce fait qui est I'^l^ment 
essentiol du d^lit reproch^ H P ... est for- 
mellemeiit d6ni6 par celui-ci ; 

"Attendu que la promesse de mariaire 
n*6tant pan t^tablie des & present, il n'y a pas 
lieu de s'arreter aux conclusions subsi- 
diaires ; 

" Par ces motifs, 

" D^boute la demoiselle C . . . de sa do- 
mande, fins et conclusions." 

" Sur appel de la demoiselle C . . . , arr^t : 
La Coun, 

Adoptant les motifs des premiers juges, 

Confirma 



Note.— H n'est point donteux, dans T^Ut 
actuel de la jurisprudence, que la s^ndicm, 
qui a 6t6 exerc^ au moyen d'nne jaomesse 
de mariage, puisse donner ouvertord ao 
profit de la fille s^duite centre les^uctear 
4 une action en dommages-int^r^ts. V. 
Cblmar 31 decembre 1863 ; Grenoble 18 mars 
1864 et Rouen 15 Janvier 1865 (a65.2.1b^0 ; 
Nimes 2 Janvier 1867 (S. 67.2.39) ; Rexmes b 
mai 1885 (Gaz. Pal. 85.1.719); Bordeaux 2:> 
novembre 1886 motiflB (Gaz. Pal. 87.1.2154:. 
Mais 11 a ^te d6j4 jug^ qu'ane action de cede 
nature ne pent 6tre reconnne fond^ qn'an- 
tant qu*il est ^tabli que la promesse de 
mariage a 6t^ ant^rieure k la s^ucticm: 
Grenoble 18 mars 1864 et Bordeaux 23 do- 
vembre 1886 {loc ciU) Quant & rapplicaticm 
des regies du droit commun, pour Tadminis- 
traticn de la preuve de la promesse <1« 
mariage, V. dans le sens de Parrot ci-dessBS : 
Paris 19 Janvier 1865 (S. 65.2.5). 5ic: LaT> 
rent, t. II, No. 310. CorUrd: DemolomU\ 
Mariage, 1 1, Na 33.— G^az. Pal 



OOUR DE CASSATION (Ch. DEBRBQufere^i 

27 juin 1887. 
Pr^idence de M. Bj^daebidbs. 

EpOUX LBLtDY V. PoiSSON-MlLOK. 

Donation— Tefftamenl — Dol—Suggefiion— 
Captation — Nxdliti, 
Un<i dmmtion el un testament sont nuls, lor^^ 
le donateur ou testatewr, indvit m (rmr 
par des maruemres trompettteSf n*eM point 
donni ou Ugu6 9?il n^y avait HI ditfvnmc 
par ces manwuvres et s'U e(U cofmu Az 
I'M*^. La rolonti de donner ou de Ugv^^^ 
qui est de V essence des dxsposiiimt d titr 
gratuii.fait, en ejet, en pareU cos difata. 
La constaiation du caractire doiosif et t^ft'^ 
determinant des moyens de captation oti 'i< 
suggestion suffit pour motix'er Vanmdfitiof> 
de la disposition d titre gratidt, qui en o^ 
infecUc, quels que soient^d^xmeportMl^ 
rUJidaire de la disposition^ et, d'avtKp>rti. 
Vauieur des manoeuvres dont U t^agil 
La Cour, 
Sur le premier moyen du ponrvoi (san* 
int^r^t, mancjue en fait) : 

Sur las deuxitime et troisieme movent 
r^unis pris Tun et Tautre de la violatiou d»* 
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V&rt 1116 C. civ. et en outre pour le deiix- 
leme moyen, de U violation de Tart 7 de la 
Ioidu20avrill810: 

Attendu qne la volont^ de donner on de 
l^gner est de Pessence des dispositions & 
titregratuit; qne cette volenti n'existe pas 
lorsque le disposant, induit en erreur par 
des manoeuvres trom|)euses, n'e(!lt point 
(ionn^ ou l^gu^ s'il n'y avait ^16 d^termin6 
par oes manoeuvres, et s'il eiXt connu la 
v6rit^; qu'en consequence, la constatation 
dii caract^re dolosif et de Teffet determinant 
des moyens de captation ou de suggestion 
snffii pour motiver Tannulation de la dis- 
position 4 titre gratuit qui en est infect^e 
quels que soient, d'une part, le b^neficiaire 
de cette disposition et, d'autre part, Tauteur 
des manoeuvres dont il s'agit ; 

Attendu que Tarr^t attaque> aprte avoir 
expose avec details les manoeuvres em- 
ployees d regard de la dame Poisson-I^fevre 
fjour Vamener & disposer de ses biens au 
dtHriment de son petit-fils, constate que les 
faits releves par les enquetes constituent au 
plus haat degre une captation dolosive au 
moyen do laquelle on a obtonu de la dame 
Poisson, induite en erreur, tant la donation 
du 7 decembre 1883, que le testament du 11 
decembre m^me annee; qu'ainsi Parrot 
attaqne, dont les motifs satisfont aux pres- 
criptions de Tart. 7 de la loi du 30 
avril 1810 et reposent sur une base legale, 
n'a point vioie Tart. 1116 C. civ. ; 
liejette. 

Note.— Sur le premier point : Part 47 de 
I'ordonnance de 1735 mentionnait speciale- 
ment la suggestion et la captation comme 
cause de nullite dos dispositions testamen- 
tairea. Aucune disposition du Code ne 
mentionne, au contraire, cette cause de nul- 
lite des dispositions & titre gratuit. Cepen- 
dant la jurisprudence et les auteurs n'ont 
jamais hesite & Padmettre dans notre droit 
actuel, et cette mani^re de voir se trouve, en 
effet, pleinement justifiee par les travaux 
preparatoires du Code. Le projet du Code 
civil de Pan VIII contenait d'abord une 
disposition ainsi con^ue: "La loi n'adrnet 
f>oint la preuve que la disposition n'a ete 
faito qne par haine, colore, suggestion ou 
captation." On craignit que cette disposi- 
tion, qui devait avoir pour objet de tarir la 



source de ces sortes de proc^, dont la fre- 
quence, dans Pancien droit, aurait le champ 
trop libre & la vexation et ^ la calomnie, ne 
depassAt son but ; on craignit, comme Pa dit 
Bigot-Preameneu (Expose des motifs), que 
la fraude ot les passions ne fussent eiibardies 
et encouragees, en croyant trouver, dans la 
loi elle-meme, un titre d'impunite, et Pon 
supprima toute disposition spedale & cet 
egard dans le Code, pour s'en remettre tl la 
sagepse des tribunax. 

La captation et la suggestion sont done, en 
principe, restees sous Pempire du Code, 
comme sous Pempire de la legislation ante- 
rieure, une cause d'annulation des disposi- 
tions & titre gratuit, lorsqu'elles ont ete 
empreintee de dol, c'est-4-dire, comme le 
disont Aubry et Rau, ? 654, t. VII p. 67, 
lorsqu'elles ont ete accompagnees de pra- 
tiques artificienses ou d'insinuations men- 
songeres, et qu'il resulte des circonstances 
que le teetateur ou donateur n'eCit pas dispose 
s'il e(it connu la verite des faits. V. Cass. 
14 novembre 1881 (8.31.1.427) : 15 mai 1861 
(S.62.1.1049 — J. du P. 63.298 — D.62.1.32). 
Comp. : Douai 12 mars 1867 joint & Casa 21 
juillet 1868 (S. 68.1.411— J. du P.68.1099— D. 
69.1.40) ; Caen 28 juillet 1873 (S. 74.2.139— J. 
du P.74 . 605— D. 74.5.165); Chambery 9 aoftt 
1876 joint k Cass. 6 aoClt 1877 ^a78.1.272— J. 
du P. 78.677— D.78.1.163). Adde : Dur&nton t. 
VIII, n. 161 ; Demolombe, Donations, t I, 
Nos. 384 et suiv. Masse et Verge, t III, ^ 
422, notes 3 et 4 ; Aubry et Rau, uM mprd ; 
Laurent, t. XI, Nos. 132 et 133. 

Sur le premier point : V. conf. : Besan^on 
26 novembre 1856 (S.57.2.224— J. du P. 56.2. 
584— D.5 7.2. 1 38); Cass. 16 mars 1875 (S.77.1. 
117— J. du P. 77.275— D. 76.1.491); 2 Janvier 
1878 (S.78.1.103— J. du P. 78.251— D.78.1.136). 
Sic: Aubry et Rau, t. VII, § 651, note 6; 
Demolombo, Donations, t I, No. 383; Lau- 
rent, t. XI, No. 132.— (?«2. Pal 



A GENERATION OF JUDGES. 
The author of " A Generation of Judges." 
does not give his name, simply calling him- 
self " their reporter," though he might with 
reason have revealed his identity. There is 
nothing in hin book to be ashamed of; noth- 
ing to be particularly proud of; it is simply 
an intelligent account, illustrated by anec- 
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dotes, of the judges of the past generation, 
beginning with Cockbum and ending with 
Jessel, and including some great names of 
lawyers — like Benjamin — who were very 
near the Bench but did not quite reach it 
Cockbum, the first on the list, will always, 
we think, be a memorable figure in the 
modern history of the English bench. A 
scholar, especially a master of modern 
tongues, a wit, an orator, a gentleman of 
fascinating presence, he had also great in- 
dustry and great powers; and every gift he 
Imd he used to its fullest capacity. Indeed, 
ho was as a young man given up to all the 
pleasures of the great world of London. 
" Whatever happens," he is reported to have 
said, '* I have had my whack," a sentiment 
which has been uttered more elegantly but 
to the same efiect in classic poesy and in 
Enjrlish literature as well. It is the opinion 
of the reporter of these judges that the re- 
putation of having passed a stormy youth 
gave I^rd Cockbum a certain popularity. 
This is possible. Public favor is very 
eccentric ; it is given to extremes. Pitt and 
Fox, respectability and recklessness, shared 
between them a great popularity. Disraeli 
and Gladstone were men certainly of very 
opposite characters, yet each commanded 
public support. Reckless " good-fellowship " 
and evangelical rectitude, each has a certain 
constituency, the boundary lines of which it 
is not easy to draw. There is a window in 
tho robing room of the Castle of Exeter, out 
of which Cockburn, when on circuit, had once 
to escape. He did not willingly choose that 
circuit in after years. To the last he con- 
tinued to be a man of fashion as well as a 
man of law : — 

" Cockbum's days and nights during the 
term were spent with a regular irregularity. 
He would return from his work at court and 
after dinner he would be found at the opera 
or a concert indulging his love for music ; or 
at a reception, or perhaps he entertained a 
party of his own friends, indulging, it might 
bo, the prima donna of the day, at the fam- 
ous table of which ho was the hfe and soul. 
He always went to bed between one and two 
in the morning, with a nightcap of whiskey 
and water. His habit of moderate hours and 
strict temperance was in a life the duties 



and pleasures of which were both Uborioos, 
perhaps the cause of bis reaching his seventy* 
eighth year. He did not rise eariy in the 
moming, but just in time to take a harrie<i 
breakfast and dash into bis carriage with 
the words ' To Guildhall as hard as you can 
go.'" 

His two great cases were the Tichlxmie 
case and the Washington treaty, or Geneva 
arbitration affair, both of which have been 
impressed on the public mind. Bat the pro 
fessional mind will probably retain longest 
his marvellously industrious and learned 
judgment in the Franconia case, which hm^ 
upon our own claim of territorial jurisdiction 
in the matter of the fisheries. The decision 
in the Franconia case has always seemed to 
me to have been misunderstood on this side 
of the water as being adverse to the cl&ini 
of territorial jurisdiction, a marine \eagne 
from shore, in the matter of the fisheries. 
Now, the case was discussed in three courL« 
under various aspects, and Mr. Benjamin, 
who may be taken to have been the tbit^t 
counsel in the case, expressly gives up tk 
argument against fishery jurisdiction, and 
confined himself mainly to the point of Uie 
jurisdiction of the English Admiralty court, 
either in criminal cases or in the form (^ 
action brought under Lord Campbell's ai't 
against the owners of the Franconia. 



Mr. Justice Lush was a judge of quite an- 
other character. His name is not suggestive 
of sanctity, but he was a regular preacher at 
a Baptist chapel in Begent's park. But he 
did not carry his peculiar theology into court, 
his only exhibition of difference from other 
judges being that when he sentenced a pris- 
oner, instead of " And may God have merry 
on your soul," he would say " And may m 
be led to seek and find salvation." But lie 
was not austere and, like a fine old Eng- 
lish gentleman all of the olden time, V 
kept up the delightful, but dangerous habit 
of finishing a bottle of port after dinner. He 
would have been wiser had he stuck to clarei 
which, when properly corked, insinuates it- 
self into the intellect without diaturbani* 
and prolongs conversation without shorten- 
ing life. Of Baron Cleasby, who does nut 
figure largely, one good characteristic aneo 
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dote is giyen. He was a mild mannered, 
timid man, a Tory, of course, and hated to 
sentence people to disagreeable sentences. 
" You are one of the worst men I ever triedj^ 
Geasby would say, " and the sentence of the 
court is that you be imprisoned for one month / " 
There are some good things about Byles, 
whose book on '* Bills '' is so familiar to law 
students. He had a sorry nag which the 
profession called ** Bills," so that they could 
say, *' There goes Byles on " Bills ;' " but he 
and his clerk called the beast ''Business," 
so that when he was riding, of which he was 
very fond, it could be said that he was " out 
on Business." This same wag was the cause 
of a very good joke which can be appreciated 
only by lawyers who know the seventeenth 
section of the statute of frauds. '* Suppose," 
said Mr. Justice Byles to a counsel in a case, 
" that I were to agree to sell my horse, etc.," 
and he gave an illustration too apt for the 
counsel to get over, so the only resource he 
had was to say, maliciously, " Oh, my Lord, 
the section only applies to things of the value 
of ten pounds I " Once a prisoner was tried 
before him for theft, and medical testimony 
was given that the man was subject to klep- 
tomania. "Yet," said the judge, "that is 
w])at I am sent here to cure." Mr. Justice 
Martin was an oddity who had a great dis- 
regard for all di8i)lays of learning, for 
obvious reasons. On one occasion in a real 
property case a very learned coimsel referred 
to the laws of Howel Dha. " I don't believe 
there was such a i)erson," said Baron Martin. 
The same dreadful baron was once found 
reading Shakespeare. ** Why, Martin," said 
a brother judge, " I had no idea you were a 
student of Shakespeare." " Well," said the 
baron, "I never road him before, but I have 
Ihmju reading him for the last twenty minutes, 
and from what I have seen of him I think him 
a rcry overrated man" He was fond of cock 
fighting, and once a prisoner on being called 
for sentence said : " I hope your lordship 
will not be hard on me ; and perhai>s your 
lordship would accept a beautiful game cock 1 
hnce at horned The judge gave him not a 
very severe sentence, and then said, " Mind, 
don't send me that game cock." 



The sketch of Lord Hatherley is edged with 



a certain amount of satire. " On Sundays," 
says the reporter, "he taught in a school, 
and every anniversary of his wedding day 
he wrote a sonnet to his wife. With all thin 
he would not have been chancellor but for 
an accident He was a man after Mr. 
Gladstone's heart, who could give a most 
tenderly conscientious aid to everything his 
party chief wished to accomplish." His 
father was the Alderman (afterwards mayor) 
Wood who was one of Queen Caroline's 
friends in the contest with the king, and who 
was mercilessly satirized by Theodore Hook 
in the "John Bull." Lord Cairns, who comes 
next, was also a rehgious and even theolo- 
gical judge. He ran his race in life under 
very disadvantageous conditions. His health 
was simply wretched and for many years he 
was simply " kept alive " by various medicar 
ments. Nevertheless he was a Q.C. at thirty- 
seven, and solicitor-general at forty. He was 
never rich ; and a relative had to endow his 
peerage for him. He cast a certain gJoom 
about him. " Not to stay to prayers at 
Cairns' house after a reception was supposed 
to be fatal to tlie chances of the aspirant." 
Cairns wan a great favorite with Disraeli, as 
Hatherly was with Gladstone. He made a 
greater number of appointments than most 
occupants of the woolsack ; from 1874 to 1880 
he appointed Archibald (a Nova Scotian, 
brother of Sir Adam Archibald), FieH, 
Lindley, Huddleston, Manisty, Hawkins, 
Lopes, Fry, Stephen and Bowcn. Of Je.vsel, 
who died only in 1883, at least one good story 
is told. He was of the Israelitish ratre and 
he dropped his h^s. An old story arist.'s out 
of this habit Whe^ at the Bar ho was cross- 
examining a French witness through an 
interpreter in a patent case, in regard to a 
certain chemical compound of a |K)i8on(>u8 
character. " If you 'eat it?" asked Jei<sel. 
" Si vous le man^ez?'' said the interpreter. 
" Mangez!" said the witness, lifting up his 
hands in horror, " Mais, ce n'est pas |)our 
manger!" It was some time l>efore JesRol 
could get on sufficiently intimate terms with 
the evasive letter to induce the interpreter 
to ask what would happen '• si vous I'^chauf- 
fez?" We have also an account here of 
Judah Benjamin, whose career certainly con- 
tains all the|elements of a great and success- 
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ful romance. He was born a British subject, 
at St Croix, in the West Indies ; he was of 
the Jewish race ; he was a senator of tlie 
United States; he was Att<>rney-General of 
the Confederation under Jeff. Davis ; he lived 
in England and died in Paris, having beconie 
a domiciled resident of Paris. ** Benjamin 
was not possessed of any graces of manner 
or appearance. He was a short round man 
with a strong American accent, pronouncing 
jury as if it were ' jewery.* " He made groat 
sums as a lawyer, and but for his Confederate 
history, and his age no doubt, he would 
surely have gone to the bench. But it would 
not have been a wise thing to do to appoint 
such a man to sucli a position, even many 
years after tlie fiill of the Confederacy. It is 
noti(ieable that in these accounts of famous 
English judges, there are hints of many 
weaknesses of temper, of industry, and some- 
times even of moral character. " I liave seen 
all the great English journalists," Siiiil George 
Augustus Sala, " and none of them are ten 
feet high." It is quite likely that if we could 
transplant men like the late Judge Ramsay, 
the present Chief Justice Hagarty, or the ex- 
Equity Judge Ritchie, of Nova Scotia, to the 
l)ench of England they would shine there by 
virtue of learning, of industry, of keenness of 
intellect, of dignity of manner and of prol)ity 
of character, and even by virtue of a certaiji 
wit repressed in some cases on account of 
the too short distance which in some ways 
separates the bench from the bar.—** MJ.G." 
in tlic Gazette. 

INSOLVENT NOTICES, ETC. 
QtoUc Official (tazcttr, Aug. 111. 
Judic iul Abnndonmt-nti. 
E. Bejmdct ct al., Quchec, AuKust 2. 
Nuziiiro Foamier, yhcrbrooko, AuKuat 8. 
J. Levi Oaudcttc, Montreal, Aupust 2- 

Curutom (tjtpointed. 
Ht I/mie S. BiH.-^oii, Montreal.— Kent k Turcotto, 
Montreal, curator, August 9. 

Re Alice Miir>' Swalwell and Marjfaret McKenuH, 
(The Boston Millinery Kooms).— J. M. M. Dufl, cur- 
ator, Montreal, August 9. • 

Re J. Levi Gaudctte.— 0. Dcsmarteau, Montreal, 
curator, August 9. 

/ie L. H- Laflcur, Yamaska. — Kent k Turcotto, 
Montreal, curator* August 4' 



Re Domavse Rocheleau.— C. DesmArteaa, Mocitrsil, 

curator, July 22. 

D%vid*.-nd«. 

Re Cl^mont Berthiaamc« Contrccoeur.— Firet ani 
final dividend, payable August 30, A. E. Gerraii arl 
A. L. Kent, Montreal, joint curator. 

Re Eu! «^be Bourgoing, Stc. Flavic.— Pirst and fiiul 
dividend, p(L>'able August 24. H. A. Bedaid, Que^>e<.v 
curator. 

Re J. A. Landry, Montrejil.— Finst and final di^idcnc. 
payable September 6, Kent k Turootle, Montitai. 
curator. 

Re F. X. Kinfrot, Maitanc.— Firat andfinaldiri'kDd. 
payable August 21, 11. A- Bcdard, Quebec, cantor. 

Rt Felix Vufhon, St. Eugene.— First and iri. 
dividend, payable Augu.^t 24,11. A. Bcdard, Qaekf, 
ourntor. 

Scpariititiii (It to propertv. 

Minnie J. Condy vs. Charlc:i F. Pharaoh, lr.»der. 
Cowani»ville, August 5. 

Sophrouio Monbleau vs. Odilon R^millaid, fiirajt:, 
Ste. Marguerite dc Blairfindic, July 8. 



(lENERAL NOTES. 

A ludicrous illustration <if the pronenei^ f»|:- 
shown by counsel ixi identify thomselve^with li:*:? 
clients, hass boon contributed in t-he course of hftriD; 
a breach of promise m^o at the Liverpool Aft^ii^:. 
The plaintiff, doscriljed ju'« "an attr»ctive-h'"»k..''f 
widow of tihuwi thirty-five." brought an notion »c.iv-< 
a local licerii^ed viotunller named Willi.'nn U'TO 
Veevers, to recover dam. igea. and was awardcJ i'*' 
The plaint I ft' wji.s reprosouted by Mr. Segar, who •'^- 
servod, in the course ot his ofiening statement. *' "'•' 
on>o isthat for i considerable time, since the end -t 
is-^.'), tiio dolViidunt has been courting u«." Tli>/s- 
trmrdiunry nttribution of affection to the defV'^is- 
oliciiel fr.»m Mr. Ju.stice Wills iheqaeiy, "Arr v<-^ 
and the soiiciior. then, coming into the eourt-np 
After this illustration of wjunsel'aidentificatimj i«its 
cluMit, tliorc is no longer occasion to doubt th« vera- 
city (»f tlie anecdote about the barrister appe«liDf:t' 
the judpru, on behnlf of a woman ju^t fonna guilty I 
murjor, in the startling words, ** My lord, we are iii 
the i>oint of becoming a mother."— 7ri<»A Lnv Tm«*- 

Di.»«ons-lo,parcc que e*ci»t si invr:u:!5omblable qc '•^ 
doit etre vrai : les epoux (iuyot, chiffonniers.pn^*^-'" 
do vol, paniihsent^issurt^ment de bonne foi daiisii"^ 
expliojitions. 

Kn ohilfonnant, si Aubervilliers, ils ont trouYcuf 
montre ct une alliance; ce^ deux objeta ilsle*--* 
xendiis a un brocauteur; tcl est le vol quilcarr- 
reprocho. 

i>r, la montre ct la ba^rue ont 6U\ lenr dit M .: 
president, trouvocs dans lea decombrcs de rO^ri- 
C(»mi«iue. 

\je provonu.— Mais, mon pr<^«ident, nous n'ec a- 
vion? rion, ma femme ni moi ; nous avons tronv.- ri ■ 
Anl»ervillien». dans la decharge de la nic da Msuv. 
qmind le tomoereau est arrivd, et qn'on rad«<!...^' 
nous y avon.s couru, comme d'autres chiffoimier:: 
nons trouvoiis une vieille montre toute noire •. 

M. le proj^ident.— Eh bien, cela aurait du vons iiw' 
quor qu'elle avait 6t6 noircio dans nn inoendie. 

Lc provonu. — Nous n'avons paa pens<^ a ^'a. 

M. le prt'.sidcnt.— En tout cas, vous avei biec r^f^ • 
h alter vendre la montre et la baffuc, au lieu d'A.it: > 
porter an cominissjiire de police. 

Lc provenu.— Je n'ai jamais critenda dire s' ' 
fallait porter las objets chift'onndd chez le oommiN^ r. 
de police. . 

M. le i)r(^sident.— Les chifibnniers sarent pand'^t- 
meiit coIh. 

]jc Tribunal les a coudamncs chacan asizioan"i^ 
prison. 



THE LEGAL NEWS. 



273 



She gegal ^ms. 



Vou X. AUGUST 27. 1887. No. 36. 



An interesting an^ important work is said 
to be in preparation by Lord Justice Bowen. 
It is a history of the English law during the 
fifty years of the Queen's reign. Mr. Block, 
his lordship's clerk, has also published a 
table of the Judges of England during the 
same period. 



In a communication to the London Times 
on the subject of inquests on fires, Sir 
Sheraton Baker states that, " until the year 
1860, coroners frequently held inquests on 
fires, although the same were unattended by 
loss of life. In that year this desirable prac- 
tice was stayed by the decision of the Court 
of Queen's Bench in Regina v. Herfardy pro- 
hibiting a coroner from making inquiry into 
fire when unattended by loss of life — ^a ques- 
tion which I have investigated at some length 
in the columns of the last May number of 
ihQ Law Magazine and Review, The Coroners 
Bill now in the House of Lords affords, in 
my humble judgment, a very excellent oppor- 
tunity for repairing the evil effects of the 
result of the decision in Regina v. Herford, 
Section 48 of the above bill provides that 
roroners ' shall not hold inquests of felonies 
except felonies on inquisitions of death.' 
Tlierefore no inquests can be held by a 
coroner in a case of arson unaccompanied by 
death. I submit that the words * and except 
in cases of suspected arson or of fire from an 
unknown cause,' or words to that effect, 
Niiould be added to the above sentence. The 
(X)Iony of New South Wales have already 
provided for such cases by passing an A.ct, 
immediately after the decision in Regina v. 
Herford, enabling the coroner of the place 
^here any property is [damaged by fire 
to make an inquisition into the cause of the 
same. The costs of a fire inquest in England, 
would, in the absence of further legislation, 
be payable as heretofore — namely, by the 
peiBon requesting the coroner to hold the 
inquiry." 



Mr. Justice Lawson, of the Irish Queen's 
Bench Division, who died Aug. 10, was bom 
in 1817. He took his degree at Trinity 
College, Dublin, in 1838. In 1840 he was 
called to the Irish Bar. Subsequently, he 
was appointed to the Whately Professorship 
of Political Economy in Dublin University, 
as successor to the late Isaac Butt He soon 
obtained a large practice in the Courts of 
Equity, and was made Q.C. in 1857. Subse- 
quently he held the office of Solicitor-General 
in 1859, and of Attorney-General in 1865. In 
1868, he was appointed a Judge of the 
Common Pleas, and in 1882 was transferred 
to the Queen's Bench Division. In Novem- 
ber of that year an attempt was made upon 
his life by a man named Delany, who was 
mixed up in the Phoenix Park murders. The 
Law Journal says : — " With most of the good 
qualities which belong to cultivated Irish- 
men, warmth of heart, wit, a liberal tincture 
of literature, and the power of speech, he 
was a learned lawyer, free from the fault of 
some of his countrymen, over whom rhetoric 
and imagination are apt to have too great 
a command." 



NEW PUBLICATJONS. 
Dickson on the Law op EvmaNCB in Scot- 
land, recast, adapted to the present state 
of the law, and in part re-written, by P 
J. H. Grierson, B.A., Advocate. Edin- 
burgh, T. & T. Clark. Toronto, Carswell 
&Co. 

This is a new edition of a standard work. 
Mr. Dickson published his treatise on the 
law of evidence in Scotland in 1855. A 
second edition was issued in 1864 under the 
superintendence of Mr. Skelton, in which the 
original text was retained. The present 
edition aims to express accurately the law as 
it is to-day. All that is obsolete, or that is 
of purely historic interest is omitted. The 
work treats first of the admissibility and 
effect of evidence, and under this (1) of the 
primary rules of evidence, (2) of the 
secondary rules of evidence, (3) of primary 
and secondary evidence,and (4) of restrictions 
of the mode of proofl The second book 
relates to instruments of evidence, and 
herein is treated (1) of written evidence, (2) 
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of the oaths of the parties to the cause, and 
of affidavits, (3) of testimony, or the evi- 
dence of persons examined as Hvitnesses, and 
(4) of real evidence. The text is extremely 
clear and concise, the references are compre- 
hensive, and brought down to the latest date, 
and the arrangement generally excellent. 
Mr. Grierson's part in the present edition is 
much beyond that of the ordinary editor of 
a new edition, and enhances the value of an 
excellent treatise. The work may be con- 
sulted with advantage by the lawyer in this 
Province. 



don de son service sans permi88ion.—Din^I<V 
V. GauiUer, Gill, J., 6 juin 1887. 



SUPERIOR COURT—MONTREAL* 

Promissory note — CoUaieral security — Impvr 
tatimi of payments — Laches — Art, 1161 C.C 

Where a bank took a note endorsed by a 
customer as security for past advances 
amounting to about $10,000, and after the 
maturity of this note, deposits amomiting to 
more than $100,000 were passed to his credit 
in the books of the bank : — 

Held^ That in the absence of any special 
imputation of payments or reserve as to the 
application of the subsequent deposits, these 
deposits were to be imputed in payment of 
the oldest debt, and the customer's liability 
at the maturity of the collateral security be- 
ing more than paid by the subsequent de- 
posits, the collateral was discharged, and 
the bank's action against the maker and 
first endorser of said note would be dismis- 
sed. — Exchange Bank v. Netvell ct d,^ Doherty, 
J., May 14, 1887. 



R^glan^mt de la citi de Montr ial cwKxmant les 
" maitres et apprentu^^—Engagl d la pi^ce 
— Juridietion, 

JtigS, Qu'une iiersonne qui est " engngie " 
par ecrit & une autre personne qui se qualifie 
de '* bourgeois ou mattref^* pour un an, pour 
travailler de son metier soit H Tentreprise, & 
la pi5ce, ou ^ la quantity, e. g. tant de mille, 
doit 6tre consid^r^e comme torn bant sous 
I'effet du r^glemeut de la cit6 de Montreal 
concemant les "maitres et apprentis," et 
peut etre l^galemeut condamn^ k Tamende 
et & la prison par le Recorder au cas d'aban- 

• To appear in Montreal Law Reports, 3 S.C. 



Opposition d jxigement—Statvi de 1883, 46 VkU 
ch 2S—Jug€ment sous les arKciw fi9, 9(i d 
91, a P. C. 
JugS, Que le statut de 1883 (46 Vict, ch. 2^- 
qui permet de faire une opposition i jTzgemem 
dans les causes par d6faut ou ex parte obxpm 
soit en terme soit en vacance, ne tfappli;' » 
qu'aux jugements rendus en vertu des arti- 
cles 89, 90 et 91 du Code de Proc^ure Gv:i« . 
— Ross V. Leprokon, et Leprohon, oppt-, Jetu, 
J., 6 juin 1887. 

Venditioni exponas — Autorisation de la <xw 
ou du juge. 

J^i, QuUin href de wndiHcni expoti<'f 
6man^ sans Pautorisation pr6alable de laci nr 
ou du juge est nuL — Trust & Loan Co. v. Jtf^'f 
bleaUy d' Brosseau, oppt, Jett6,J.,6 juin 18S7. 

Dommages^ Etendue — Dol— Qua*i-dilit-' Art'- 
ctdoHon defaits. 

Jugi, lo. Que les dommages que Ton j^eut 
r^clamer d*une personne coupable de dol "'i 
de quasi-d^lit ne sont que oeux qui en n- 
sultent directement et en sont une ^ni;? 
immediate, et non pas oeux dont la faLt 
n'a 6t^ que Toccaaion indirecte ; 

2o. Qu*une partie qui ne produit paj? s« 
articulations de faits devra payer les frais i? 
sa propro enqu^te si la partie adverse en fiU 
la demande. — Kimball v. La Citi de M(mirr:i 
Mathieu, J., 16 juin 1887. 



QUEEN'S BENCH DIVISION. 

London, Aug. 6, 8, 1S>7. 
Crofts v. Taylor.* 
Beer — Retail Dealer— Blending Strong "»-' 
Small Beer — DUniion — Cuiiams and L*U^'> 
Revenue Act, 1885 (48 & 49 ViH. c.51], ^ N 
subs. 2. 
This was a special case stated by one ^-^ 
the metropolitan magistrates, who bad ccb- 
victed the appellant, the licensed occupier • : 
a public-house, under section 8 of 4^ & 4^ 
Vict c. 51, upon an information laid by iL 
Inland Revenue officer for dilating beer. Ii 

•Law Journal, 22 N.C. 127. 
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appeared that the appellant had obtained a 
puncheon of aeventy-two gallons of beer fxx)m 
Barclay & Co., and a thirty-six gallon cask 
of small beer fram a beer dealer at Hagger- 
stone. Barclay's beer contained 10*30 proof 
spirit, whilst the small beer contained but 
4*62, The difference in gravity was equiva- 
lent t45 four gallons of water. The api)ellant 
drew off nineteen and a half gallons of 
Barclay's beer from the seventy-two gallon 
puncheon, and filled it up with eighteen 
gallons of the small beer and one gallon of 
finings. This mixture showed a density of 
1010-42, an original gravity of 1045*84, and 
proof spirit 8*5. The contention of the 
ap^iellant was that this was not a dilution, 
and that blending was not a dilution within 
section 8, sub-tection 2. The respondent 
contended that such mixing was a dilution 
of the stronger beer. The question for the 
opinion of the Court was whether such mix- 
ing or blending of beers was a dilution with- 
in the meaning of the statute. 

Reid, Q.a, and Bodhin (Poland with them) 
for the appellant. 

The SoUcitar-General {Sir E, Clarke, Q.C.), 
/?- 5. Wright, DanckwerU (Sir i2. R WebHer, 
Q.C., Attorney-General, with them), for the 
rospondent. 

Cur. adv. vulL 

The Court (Grove, J.,and Huddlbston, B.), 
having considered their judgment, held that 
a dilution within the meaning of sub-section 
2 of section 8 of the statute had taken place, 
and that the conviction must be affirmed. 
Appeal dismissed. 



TRIBUNAL CIVIL DE LA SEINK 

(7ehe Chambrb). 

25 mai 1887. 

Ppfisidence de M. Taillbfer. 

G.... V. Brin. 

HtttMier^IiefponfiabUUi — Oriance — Accmpie— 
Povirgmte — Sufpension. 

Si en principe Vhuistier ne doit point suspendre 
vaie poursuite sans en avoir, auprialable, 
ohtenu VautorisaHon de son mandant, U ne 
commet avcunefaute de nature d engager sa 
responMbiliti lorsqv?en suspendant leg pour- 



suites sur le paiement d*tm acompte, U avail 
dejustes motifs de croire qu'U nefaisait que 
se conformer aux intentions de son man' 
dant 
n en est ainsi surtout lorsqve dans avcun cos le 
mandani n^avrait pu Hre payi, le prodvit 
de la vente poursuivie itavt absorbi en tola- 
liti par des crianccs priftrahks d to simne. 

Le Tribunal, 

Attendu que G . . . . est appelant d'un juge- 
ment du Tribunal de paix du deuxi^me ar- 
rondissement, en date du 15 octobre 1886, 
qui Fa condamn6 & rembourser H Brin & titi-e 
de dommages-int^rfits, tons les frais faits ^la 
requite de ce dernier pour le recouvrement 
de sa cr^ance sur le sieur Polychroni ; que 
cet appel est regulier en la forme ; 

Au fond, 

Attendu que le premier juge s'est fond€ 
pour motiver sa condamnation sur la faute 

qu*aurait commise I'huissier G , d'inter- 

rompre une procMure commenc^e en rece- 
vant sans ordre un acompte ; que cette faute 
ayant caus6 la perte de lacr^ance et des frais 
engages, G.... devait en supporter les con- 
sequences et indemniser sou mandant ; 

Attendu que G. . . . pretend, au contraire, 
qu'il n*avait commis aucune faute en raison 
des circonstances de fait qui Font determine 
^ suspendre les poursuites dirig^es centre Po- 
lychroni et que d'ailleurs ce n'est pas cette 
faute qui a entrain^ la perte de la cr^anoe ; 

Attendu qu'il y a lieu, en consequence, de 
rechercher si le premier juge a fait une juste 
appreciation de tous les faits de la cause, et 
qu'il importe de constater avant tout que cer- 
tains faits et documents n'ont pas ete port^s 
& sa connaissance ; 

Attendu qu'il est constant et reconnu qu'un 
jugement du Tribunal de paix du 23 avril 
1886, condamnait par d6faut Polychroni & 
payer H Brin la somme de 20 fr. que ce der- 
nier lui avait pr^t^e et commettait I'huissier 
G pour signifier le jugement ; 

Attendu que ce jugement ayant ete main- 
tenu sur opposition, le 13 mai, G. . . . se met- 
tait en mesure de le faire ex^cuter ; mais 
que, le 24 juillet, Brin lui fiisait donner Tor- 
dre d'arreter les poursuites, par suite du ver- 
sement d'un acompte de 10 fr. ; 

Attendu que, le 14 d^cembre, G.... rece- 
vait Tordre de reprendre les poursuites en 
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mdme temps que Brin loi consignait une pro- 
vision de 10 fir- ; qu'il signifiait de suite tous 
les actes judici aires pour arriver H la vente 
des meubles saisis sur Polychroni et que 
cette vente ^tait affich^ pour le 24 d^cem- 
bre : 

Attendu, cependant, quelle 24 d^cembre, 
G . . . . recevait un nouvel acompte de 10 fr., 
qui soldait le principal de la condani nation, 
prit sur lui de ne pas donner suite & la 
vente ; 

Attendu qu'en agissant ainsi, il d^passait 
6v idem men t son mandat ; qu'il ne lui ap- 
partenait pas, en effet, de suspend re une 
pouiBuite sans en avoir, au pr^alable, obtenu 
Tautorisation de son mandant : 

Mais attendu qu*il avait de jus tea motifis 
de croire qu41 ne faisait que se conformer 
aux intentions de ce dernier, qui, cr^ancier 
de 20 ft", en principal, lui avait d^jil fait in- 
terrompre les poursuites pendant cinq mois, 
& raison d'un premier versement de 10 fr. ; 
qu'il servait ses int^r^ts en recevant cette 
nouvelle somme de 10 fr., tandis que des 
poursuites rigoureuses devaient avoir pour 
r^sultat d'augmenter les frais qui, en fin de 
conipte et par suite de Tinsolvabilit^ de Po- 
lychroni pouvaient rester jl la charge du cr6- 
ancier ; que de cette fagon, tout en sauve- 
gardant les int^r^ts de son client, il s'inspi- 
rait de ces sentiments de moderation dont 
les officiers minist^riels ne doivent jamais 
se d^partir dans Texercice de leurs fonc- 
tions ; 

Attendu qu'en raison de ces circonstances 

de fait, Thuissier G n'a pas commis une 

faute pouvant engager sa responsabilit6 ; 

Attendu d'ailleurs que cette suspension de 
pouisuites n'a en aucune fa^on caus^ laperte 
de la cr^ance etdes frais exposes ; qu'en effet 
Brin, ayant cru devoir faire une plainte 
centre G . . ., ce dernier pr6vint Polychroni, 
le 6 mars 1886, qu'il allait reprendre les 
poursuites et envoyer le 8 mars une lettre 
charge k Brin pour lui demander ses ins- 
tructions et une provision ; 

Attendu qu'4 ce moment la vente des meu- 
bles saisis pouvait encore avoir lieu H la re- 
quite de Brin ; mais que ce dernier n'ayant 
pas r^pondu de suite ^ G. . . . et ayant atten- 



du jusqu'au 15 juin pour lui donner des or- 
dres et lui consigner 10 fr., 11 en r^snlte que 
dans I'intervalle et A la date du 27 mai, soit 
prte de trois mois aprds la lettre de 6. . . ., k 
mobilier de Polychroni a pu 6tre vendu i la 
requite d'un autre cr^ander ; que Brin ne 
peut done e'en prendre qu'il lui-nieme si 
G. . . . n'a pu mener A fin en temps utile les 
poursuites de vente ; 

Attendu enfin qu'il r&ulte des renseigne- 
ments foumis par G.... et non contredit^ 
par Brin, present & I'audience, et interpell^ 
sur ce point ; que la vente du mobilier Poly- 
chroni a produit 253 fr. ; que oette somme n'a 
meme pas sufifi pour payer les oontribatiom 
dues et que le propri^taiie de Polychroni 
cr^ancier privil^i^, n'a pu toucher la mm- 
dre somme ; que Brin n'aurait done pa rien 
recevoir sur sa cr^ance ; 

Attendu, en consequence, et A oesdirere 
points de vue, que le premier juge a fait one 
inexacte appreciation des faits endedd&nt 
que la perte de sa cr^anoe etait le r6Biilt&t de 
la faute commise par G. . . . ; que cette peite 
est due k I'insolvabilite du debiteur et qa'il 
n'exigte dans la cause aucune raison de &ire 
supporter A I'huissier G. . . . les consequences 
de cette insolvabilite ; 

Par ces motifs, 

£n la forme, re9oit G.... appelant do 
jugement du 15 octobre 1886 ; 

Au fond dit qu'il a ete bien appeie, mal 
juge, declare Brin mal fonde dans sa deman- 
de, Ten deboute, decharge en consequence 
G. . . . des condamnations prononcees omire 
lui ; ordonne la restitution de Tamende et 
condamne Brin aux depens de premie ins- 
tance et d'appeli etc. 

Note.— -(>ette decision paratt aussi equi- 
table que juridique. Le mandataiie est re^ 
ponsable en vers le mandant des fiiates qn'i^^ 
a commises dans sa gestion et du dommage 
qu'il peut lui avoir occasionne par Tinex^- 
tion totale ou partielle du mandat (art. 1991 
et 1992 C. civ.), DansTesp^ non-seulement 
la faute n'existait pas^mais il n'y avait m^me 
point eu prejudice cause au mandant L'ao 
tion en responsabilite ne pouvait qu'^tue 
dans ces conditions declaree mal fond^— 
Oaz. du Pal, 
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TRIBUNAL BE COMMERCE DE LA 
SEINE 

8 juin 1887. 

Pr^idenoe de M. Ouagh^b. 

Carnaud v. Paillard et de la Formt. 

Mandal — Marduindiges — Vente—Mandaiaire — 
Iters— Ccwrtufr—Ditotimement — Respon- 
mbUiti. 

U mandcUaire qui accepie des marchandisespour 
les vendre est responsahle de ces marchan- 
dises lorsque, sans Vautorisation de son man- 
danly ilksa conjUes d un courtier qm les a 
d^touni^s. 

Lb Tribunal, 

Regoit Paillard et de la Forest opposante 
en la forme au jugement oontre eux rendu 
par d^fant par oe Tribunal le 6 novembre 
1886; 

Et statuant au fond sur le m6rite de leur 
opposition ; 

Attendu que les d^endeuis soutiennent 
que 8*ils se sent dessaisis des tapisseries, 
objet dii lltige, ils n'ont livr6 les dites mar- 
chandises que sur Tordre de Carnaud dans 
les conditions par lui fix^es ; que si les tapis- 
series en question ont 6t6 d^rob^ea, ils n'ont 
commis aucune faute pouvant engager leur 
responsabilit^ ; que Carnaud ne pent s'en 
prendre qu'i sa propre imprudence ; mais 
qu'ils ne sauraient 6tre tenus de rembourser 
ia valear des objets vol^ ; 

Mais attendu que des d^bats il appert que 
Carnaud a confie aux d^fendeurs, d'abord 
pour les r^parer et ensuite pour les vendre, 
un lot de tapisseries Louis XVI, et ce, moy- 
onnant salaire, si elles trouvaient amateur 
au-deesus de 8,000 fr., et qu'ils ont accepts le 
dit mandat; 

Attendu que les tapisseries en question ont 
^t^ confides jl un courtier par les ddfendeurs, 
et ddtoumdes par le dit courtier ; 

Attendu que les d^endeurs n'apportent 
pas la preuve que Carnaud les ait autoris^s 
k se dessaisir des dites tapisseries, comme ils 
le prdtendent ; que, dans ces circon stances, 
ils n'ont cess6 d'etre les mandataires etddpo- 
sitaires, responsables envers Carnaud, du d6- 
pot k eux confix ; qu'il convient de les obli- 
ger de payer & Carnaud la valeur des tapisse^ 
ries dont s'agit, soit la somme que le Tribu- 



nal fixe & 7,000 francs, en tenant compte des 
reparations ex^ut^ par les d^endeurs et 
dont ils etaient en droit de r^lamer la r^u- 
ndration ; 

Par ces motifis, 

Ddboute Paillard et de la Forest de leur op- 
position au jugement du 6 novembre 1886 ; 

Ordonne, en consequence, que ce jugement 
sera execute selon sa forme et teneur, nou- 
obstant la dite opposition, mais k concur- 
rence de 7,000 francs de principal ensemble 
des intdr^ts de la dite somme suivant la loi 
et des ddpens ; 

Les condamne en outre aux ddpens. 

NoTB. — Application pure et simple de Pai*t. 
1994 C. civ. aux termes duquel lemandataire 
repond de celui qu'il s'est substitud dans la 
gestion quand il n'a pas regu le pouvoir de se 
substituer quelqu'un.— (?a2. du Pal 



QUEBEC DECISIONS* 

Collocation — Paiement de Pindu — Solidarity — 

Condwions spiciales. 

Jugi, 1. Que le propridtaire d'un immeuble 
vendu en justice a Taction directe pour se 
faire rembourser le montant touchy, en vertu 
d'un jugement de collocation, pour une dette 
hypothdcaire antdrieurement acquitt^e et 
eteinte ; et qu*il pent conclure que le reui- 
boursement soit fait au shdrif qui a fait la 
vente, pour le montant etre distribud k ses 
cr^anciers. 

2. Que les he ri tiers colloquys, pour une 
dette hypothdcaire eteinte par le paiement 
qui en avait ete fait k leur auteur, ne sont pas 
solidairement tenus k son remboursement— 
TliibatUt v. Beavbien et ai., C. S., Casault, J., 
20 decembre 1886. 



Location minih'e — Bomage — Tenants et ahou' 
tissants— Superjwie. 

Les auteurs des appelants ont acbete un 
certain lopin de terre (location minidre) ddcrit 
dans Facte par superficie et par tenants et 
aboutissants, "avec la faculty de changer la 
course des lignea et bornes, sans en augmen- 
ter retendue, en suivant la course de la veine 
de quartz." 

J^i» Que si ces auteurs ont exerc^ cette 

♦ 13 Q. L. R. 
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faculty de changer la couxse des dites lignes 
et bornes et ont fait dresser un plan et pos^ 
des bornes en consequence, ies arpentenrs- 
experts nomm^s en justice pour bomer le dit 
lopin, doivent suivre ces m^mes plan et 
bomea — McArihur & Brown^ en appel, Dorion, 
Ch. J., Tessier, Cross, Baby, Church, JJ., 
7 mai 1887. 

lAvre» de rnarchands—IndtvudbUiti. 

Jxigi, Que lorsque laseule preuve oflferte con- 
ire Ies heritiers et ayants cause d'un mar- 
chand consiste en la production de ses livres, 
celiii qui veut Ies invoquerne pent Ies divider 
en admettant ce qui lui est favorable et en 
refusant d*admettre ce qui est contraire k sa 
pretention. 

Que Ies entries de ces livres ne peuvent 
etre divis^es, et qu'on ne pent y invoquer ce 
qui est an debit du marchand sans admettie 
ce qui est & son credit— Bt/od^au v. Lemieux, 
en revision, Casault, Caron, Andrews, JJ., 
31 mai 1887. 



FIRE INSURANCE, 



Contract ofRenevxU of Policy on mme Terms, 
IaU Policy containing different PrmnMons — Not 
reading Policy, when excuse for Signer, — A 
policy of insurance may be reformed, although 
the insured has held the policy until after 
a loss, in silence and in ignorance, from the 
omission to read the policy or a careless 
reading, of the necessity for such reformation. 
Where an insurance company agrees to re- 
new an insurance upon the same terms and 
conditions as those of a policy previously 
issued by it upon the same property, which 
had expired, solicits the renewal of the in- 
surance, and a material and variant condi- 
tion is by mistake inserted in the policy 
isrtued by it in pursuance of such contract of 
renewal and the stipulated premium is re- 
ceived and retained, — in an action to reform 
the last pohcy, the court will not hear the 
claim of the company that it is entitled to 
tlie benefit of the variant condition, where 
the other party had neither actual nor im- 
puted knowledge of the change. In the 
company's promise to renew the insurance 
upon the same terms and conditions as those 
of the previous policy, there is a legal justifi- 



cation for the omission of the insured to 
examine the new policy delivered, and for 
his assumption that there is no desired 
variance. The rule of law that no penvn 
shall be permitted to deliver hiraself froui 
contract obligations by saying thai he dkl 
not read what he signed or accepted is enb- 
ject to this limitation, namely, that it is Dot 
to be applied in behalf of any person who by 
word or act has induced the omission to read. 
Palmer v. Hartford Fire Ins. Co., S. C Coim.. 
4 N. R Rep. 470. 

Proof of Loss — ArbUratUm to Party mny'd 
in Contract binding, but not so where Arbitra* 
tors are to be named — Agreement not to su^ mth- 
in Sixty Days. — When a policy of insurance 
stipulates that certain proofs of loss shall be 
fomished within sixty days after its o^cu^ 
renoe, the company has a right to insist upon 
compliance, although it promptly received a 
notice of the loss which contained all neo^ 
sary information. The acceptance of proofi 
of loss after the expiration of the time men- 
tioned for furnishing them is a waiver of tlte 
right to require them within the time. ^Tier. 
the parties to an executory contract agref 
that all disputed questions shall be submitteti 
to the arbitrament of a single individual or 
tribunal named, they are bound therebr; 
but when the agreement does not provide f<>r 
submitting matters in dispute to any para- 
cular person or tribunal named, but to oce 
or more persons to be mutually chosen by 
the parties, it is revocable by either party. 
and such a provision is not adequate to oos: 
the jurisdiction of the court When a polic? 
stipulates that no suit shall be brought upon 
it until sixty days after proofs of loss an* 
furnished, a mere notice of total loss is not 
sufficient, unless the company, by silence or 
otherwise, signifies that it is wilUng to sa- 
cept it as such. If proofs are demanded, 
there is no right of action until sixty dap 
after they are given. Howard Insurance Cf 
V. HocHng, S. C. Pa., 44 Phila. L. I. 29S. 



ASSAULT—STRUGGLE FOR POSSES- 
SION OF RAILROAD. 
In Denver & R. G. Railuny Co. v. Harr^ 
(3() Albany Law J., 96), the plaintiff in ac 
action to recover damages for injuries to hi." 
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person, was the employee of a railroad com- 
pany in actual and peaceable possession of 
a line of railroad. The defendant railroad 
company, with an armed body of men* 
attempted to drive away the agents and ser- 
vants of the former company, and in the 
attempt plaintiff received his injuries. The 
plaintiff had armed to protect himself and 
the property of which he and his co-em- 
ployees were in possession. The Supreme 
Court of the United States held that the 
defendant railroad company was liable, with- 
out reference to the question of legal title or 
right of possession. It was a demonstration 
of force and violence, that disturbed the 
peace of the entire country along the line of 
the railway, and involved the safety and 
lives of many human beings. It is a plain 
case, on the proof, of a corporation taking 
the law into its own hands, and by force and 
the commission of a breach of the peace, 
determining the question of the right to the 
possession of a public highway established 
I>ri manly for the convenience of the people. 
The courts of the territory were open for the 
redress of any wrongs that had been, or were 
being committed against the defendant by 
the other company. If an appeal to the law, 
for the determination of the dispute as to the 
right of possession, would have involved some 
delay, that was no reason for the employ- 
ment offeree, least of all, for the use of vio- 
lent means under circumstances imperiling 
the peace of the community and the lives of 
citizens. To such delays all, whether indi- 
viduals or corporations, must submit, what- 
ever may be the temporary inconvenience 
resulting therefrom. We need scarcely sug- 
gest that this duty, in a particular sense, 
rests upon corporations, which keep in their 
employment large bodies of men, whose sup- 
I)ort depends upon their ready obedience to 
the orders of their superior officers, and who 
being organized for the accomplishment of 
illegal purposes, may endanger the public 
[leace, as well as the personal safety and the 
property of others beside those immediately 
concerned in their movements. A corpora- 
tion is liable for all torts committed by its 
servants and agents, by authority of the cor^ 
poration express or implied. In Philadelphia, 
W, <fc B. K Co. V. Qu^ley (21 How. 207), the 



court held that a railroad corporation was 
responsible for the publication by them of a 
libel. The court, upon a fall review of the 
authorities, held it to be the result of the 
cases '' that for acts done by the agents of a 
corporation, either in contractu or in delicto, 
in the course of its business and of their em- 
ployment, the corporation is responsible as 
an individual is responsible under similar 
circumstances." In State v. Morris ct E, R. 
Co, (23 N. J, Law, 369), it was well said that, 
*' if a corporation has itself no hands with 
which to strike, it may employ the hands of 
others ; and it is now perfectly well settled, 
contrary to the ancient authorities, that a 
corporation is Jiable dvUiter for all torts 
committed by its servants or agents by 
authority of the corporation, express or im- 
plied. * * * The result of the modem 
cases is that a corporation is liable civUiter 
for torts committed by its servants or agents 
precisely as a natural person ; and that it is 
liable as a natural person for the acts of its 
agents done by its authority, express or im- 
plied, though there be neither a written ap- 
pointment under seal, nor a vote of their cor- 
poration constituting the agency or authoriz- 
ing the act" See also Salt Lake City v. Hoi- 
lister (118 U, S. 256, 260) ; Neiv Jersey Steam- 
boat Co. V. Brackett, (7 Sup. Ct Rep'r. 1039. 
present term) ; National Bank v. Graham 
(100 U. a 699, 702). One who while in the 
employ of a railroad company in peaceable 
possession of a line of railroad is injured by 
the agents of another company, who are the 
governing officers of the company, in the 
latler's attempt to gain possession of the road, 
may recover punitive damages from the lat- 
ter company, if the said agents acted with 
bad intent, and in pursuance of an unlawful 
purpose to forcibly take possession of the 
road, and in doing so caused the injury com- 
plained of. The right of the jury in some 
cases to award exemplary or punitive dam- 
ages is no longer an open question in this 
court In Day v. Woodworth (13 How. 371 ), 
which was an action of trespass for tearing 
down and destroying a mill-dam, this court 
said that in all actions of trespass, and all 
actions on the case for torts, *' a jury may 
inffict what are called exemplary, punitive 
or vindictive damages upon a defendant, 
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having in view the enormity of his offence 
rather than the measure of compensation to 
the plaintiff;" and that such exemplary 
damages were allowable " in actions of tres- 
pass where the injury has been wanton or 
malicious, or gross or outrageous." The 
general rule was recognized and enforced in 
Pkiladelphiaj W. (Sc B, K Co, v. Quigley, which 
as we have seen, was an action to recover 
dam^es against a corporation for libel ; in 
the latter case the court observing that the 
malice spoken of in the rule announced in 
Day V. Wood worthy was not merely the doing 
of an unlawful or injurious act, but the act 
complained of mjist have been conceived 
" in the spirit of mischief, or of criminal in- 
difference to civil obligations." See also 
MUrmukee, etc,, B. Co. v. Anna (91 U. S. 492). 
Missouri P<xc. By, Co. v. Humes (115 id. 512, 
521) ; Barry v. Edmunds (116 id. 550, 562, 563), 
The doctrine of punitive damages should cer- 
tainly apply to a case like this, where a cor- 
poration, by its controlling officers, wantonly 
disturbed the peace of the community, and 
by the use of violent means endangered the 
lives of citizens in order to maintain rights 
for the vindication of which, if they existed, 
an appeal should have been made to the 
judicial tribunals of the country. 



INSOLVENT NOTICES, ETC. 

Qufbec 0:fficial Oazette, Aug, 20. 

Judicial Abandonimntn. 

Louig Dupuy, district of St. Franciw, August 15. 
Edmond Emond and Louim Philippe Stc. Marie 
(Emond &, Sto. Marie), Montrcnl, August 13. 
John.son &, Co., St. Hyacinthe, August 17. 
Louis Tr^panier, hotel-keeper, Montreal, August 15. 

Curutor§ appointed. 

R*' L. Polydore (Jagnon, St. Audrd.— H. A. B^dani, 
Qu«*bec, curator, August 16. 

Br John Sharpe and Henry McD. Walters (Shari»o*s 
Express Co.) — Geo. Davcluy, Montreal, curator, 
July 13. 

DividencU. 

Be David Riouz, Trois-Pistolea. — First dividend, 
payable Sept. 3, H. A- liedard, Quebec, curator. 

Re Germain E. Robitaille, Sherbrooke- — Second 
and final dividend, payable Sept. 3, H. A. Bddard, 
Quebec, curator. 



GENERAL NOTES. 

Un souteneur Victor-Edmond Allard, dit Lesruid. 
dg6 de 27 ans, marcliand de ooco patriotiqoe k Loog- 
ohamp les jours do revue (!), eomparaiasait aojour- 
d'hui devant la 8e Ghambre de police coirectionDeUe 
pr^sid^e par M. Vanier sous rinculpation de '* titer 
habituellement sa subsistance du fait de pratiquer «ur 
la voie publique la prostitution d'autrui." 

A I'audience M • le president donne lecture Ae^ quel- 
ques lettres fort drdles adress^es de Lille, oil AUard 
6tait souteneur, i sa mdre Mme AUard. 

Voioi Tune de ces lettres : 

Ma chdre bonne m^re, 

" -.Je peux enfin t'envoyer un pend*argeat. Je 
regrette de ne pas faire plus, mais dans oe moment je 
ne suis pas riche. . . Les affaires vont de plus en plus 
mal 4 Lille oh les souteneurs sent ohass^ eomme des 
liovres. 

On en fait ici un sacr6 ravage I ils sent cmdunno^ a 
des quatre mois et mdme six mois de prison avec U 
deportation •. Aussi, ma ohftre bonne mdre, fais 
apprendre k travailler i mon f r^re Arthur, (a vaodra 
mieux." 

AUard est condamn^ k trots mois de prison. 

Le 13 juin dernier, Goartois Tanarohiste, Conrtots le 
socialiste, Courtois le partisan des gueux, 6tait saoul 
comme un oapitaliste. 

Des agents I'arr^tdrent, tandis qu'il titubait snr U 
voie publique . 

—Ah ! c'est vous les sergots, s'63ria-t-U ; je vous &i 
dans le noz, vous savez, et k la proohaine j e vous ferai 
votre affaire, vous saves. Qui, ouit allez, emmeoes- 
moi ; maintenant je suis un pauvre homme pas soUde, 
mais 4 la proohaine je vous fend votre affaire, served 
de malheur, sergots de — 

Hier Courtois oomparaissait devant le tribunal eor- 
rectionnel de la Seine- Ilaprononc^ lui-mtoie sa 
d<$f ense et a d^pos^ des conclusions ** en droit " et 
" en science." 

Les conclusions " en droit " n'apprendraient rien a 
nos lecteurs, oarelles ne contenaient rien de juridiqne. 

Les conclusions en science pr^entent quelque int^- 
r^t. Courtois a pratiqu<^ Tivrognerie en dilettante et 
en curieux. II sait la nature de son vioo. Dasur 
rivresse dos iddes personnelles. 11 en parle en maitrc. 

'* Attendu, dit-il, que le concluantost inculp^dV 
vrcsse manifesto ot qu'il ne r^'sulte nuUement que 1% 
chose ait 6td constat^e par un certifioat de m^ecin : 
qu'eu effet Tivressc est elass^ daus le cas de folie et 
que seul mi docteur en m^decine est oapable de dia- 
gnostiquer en parcille matidre : qu'il r€sulte de I'^t^t 
d'ivresse un cas pathologiquo qui ne pent £tre eon.4tatr- 
par des agents de police, et que le seul fait d'6tre soil* 
I'empire de la boisson provoque un malaise g6o^mi 
qui n6cessite des soins m^dicaux ; 

*' Le fait de n'avoir pas appel6 auprds de Courtois 
un m^decin, s'il dtait en £tat dMvresse, serait un ou- 
trage k Fhumanite, et si oela n'a pas €ti fait c'est qae 
les agents ont e^tim6 que Courtois 6tait seulement 
surexcite par la fi^vre etque oons^uemment U n*^tait 
pas en 4tat d'ivresse manifesto." 

Le Tribunal n^anmoins ne lui a su ancun gr^ de s» 
science, et I'a condamii6 k un mois de prison et m<\ 
francs d 'amende. —Oat, Pal, 
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An Act of the Imperial Parliament (50 & 51 
Vict) ch. 25), which received the royal assent 
on Aug. 8, is of some interest The object is 
to permit the conditional release of first of- 
fenders in certain cases. It applies to con- 
victions for larceny or false pretences, or any 
other offence punishable with not more than 
two years' imprisonment before any Court 
If no previous conviction is proved, and it 
appear to the Court that, having regard to 
the youth, character, and antecedents of the 
ofifender — ^these conditions are cumulative 
and not alternative— to the trivial nature of 
the offence, or to any extenuating circum- 
stances, it is expedient that he be released, be 
may be released on recognisances, with or 
without sureties, to come up for judgment 
and be of good behaviour, but he may have 
to pay costs. It is provided that the offen- 
der or his surety must have a fixed place of 
abode or regular occupation. 



In the case of the convict Lipski, cable 
despatches made it appear that the Home 
Secretary had been overruled by the Queen, 
and his discretion interfered with. The Law 
JowmcU puts the matter in its true aspect : 
'* The appeal made to the Queen personally 
on behalf of the condemned person was a 
much more serious subject of regret in the 
case. It met, as might have been expected, 
with the rebuff it deserved— that is, it was 
referred to the proper quarter like a misdi- 
rected letter. Any personal interference by 
the Sovereign with the exercise of the prero- 
gative of mercy is now altogether unconsti- 
tutionaL An invitation to Her Majesty, 
however well meant, and however palliated 
by the desperate nature of the occasion, to 
exercise her prerogative in accordance with 
her own personal feelings, is to insult the 
Sovereign's appreciation of her duties." The 
Law Journal makes the suggestion that the 
Home Secretary should have the power of 
treating acts prejudicial to the exercise of his 
jurisdiction in these matters as contempts of 
Court 



A correspondent of the Xav Jovtmal gives 
the following information concerning Crown 
windfalls:— A remarkable return recently 
presented to the House of Commons, styled 
'Crown's Nominee Account,' shows the re- 
ceipts and expenditure of the Treasury soli- 
citor during the past year in the adminis- 
tration of estates reverting to the Crown by 
reason of the owners thereof dying intestate 
without known kin, from lapsed legacies, etc. 
The receipts amounted to £148,789 10s. 6d., 
the largest sum yet received in one year 
since the passing of the Treasury Solicitor 
Act, 1876, under which these estates are 
administered. The totals for the ten years 
amounted to nearly one million sterling, 
thus: — 

£ B. d. £ s. 

1877 . . . 127,876 9 11 1882 . . . 141,077 10 
1878... 139,769 9 3 1883... 45,414 14 
1879... 140,879 3 5 1884... 64.093 17 
1880... 56,448 13 11 1885... 67,218 19 
1881... 64.827 5 10 1886... 148,789 10 



d. 
8 
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8 
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THE LAW OF NEQLIOENCK 



The case of Wakelin v. The London and 
South' Western BaUway Company ^ 66 Law J. 
Bep. Q. B., 229, is one of those cases on evi- 
dence which are worth reporting when they 
reach the House of Lords, but not before. 
Dealing as it does with negligence, a subject on 
which opinion is very apt to vary according 
to the temperament of those who discuss it, 
at the hands of lawyers coming from the three 
comers of the United Kingdom, it suggests 
that, in spite of Lord Selbome and other re- 
formers, the existence of the House of Lords 
as a fin^ tribunal is a very great advantage 
to English law. On a subject of this kind, the 
Irishman is apt to be sympathetic, the Scotch- 
man to be hard, and the Englishman to be 
business-like; and it is useful to have repre- 
sentatives of all those qualities when ques- 
tions have to be decided which, although 
they are laid down by judges, really are ques- 
tions of fact In this case there was no con- 
flict of nationality as there was in Walker v. 
The Midland BaUway Company ^ when the law 
lords last year were divided. Irishmen against 
Scotchmen and Englishmen, on the question 
whether a man who walks into a service-room 
in a hotel, and falls down a lift, has any case 
against the innkeeper. The present case deals 
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not only with the evidence of negligence, but 
with'the relation of negligence to contributory 
negligence and the onos of proof, topics which 
come to the surface daily in the Courts, and 
on which authoritative views are of great 
practical value. When the case was before the 
Court of Appeal, some demur was made in 
the profession to certaiii observations of the 
Master of the Rolls, which were supposed to 
suggest that the plaintiff must in some cases 
negative ocMitributory negligence. His words, 
however, hardly bore that construction, and 
the case, with great discretion, was at that 
stage not reported ; but the words used now 
afford a text for the illustration of the views 
of the law lords. 

The facts in question were brief and bare. 
They concerned a public level crossing on a 
part of the defendant's railway between Chis- 
wick Station and Chiswick Junction. Mr. 
Wakelin lived ^in a cottage which was ten 
minutes walk from the crossing. He left his 
home after tea-time on the day ih question, 
and his body was found on the down line the 
same night Those were really all the mater- 
ial facts. On the part of the company it was 
Bdmitted that Mr. Wakelin was killed by one 
of their trains. This, as Lord Halsbury 
pointed out, only admitted that his death was 
due to contact with the train, but whether he 
ran against the train or the train against him 
was left in doubt There was evidence that 
from eight in the evening to eight in the 
morning, a watchman was in charge of the 
gates; but as the exact hour of the occurs 
renoe does not seem to have been fixed, nor 
was there any indication one way or the 
other that the absence of a watchman affect- 
ed the event this fact was not material It 
appeared, too, that the railway was so placed 
that a man standing on the down side near 
the line would have seen a down train ap- 
proaching a mile off. It was probably this 
fact that struck the Master of the Rolls, and 
gave rise to the doul?le view, so to speak, of 
the case which he took. In considering the 
question whether there was evidence of neg- 
ligence on the part of the company, it was of 
course open, and, in fact, imperative, not to 
overlook the characteristics of the place where 
the event happened. This, however, would not 
be to insist that the plaintiff must show that 



he has not been guilty of oontribntory negli- 
gence, but rather to understand the condi- 
tions of the situation to see whetiier the 
defendants' servants had been guilty of negti- 
gencQ. Mr. Justice Manisty aUowed the case 
to go to the jury, who gave ihe plaintifl^ Mr. 
Wakelin's widow, £800. Mr. Justice Manisty 
must not be taken to have had an opinion 
on the question whether there was evidence 
of negligence. He was simply carrying <mt 
his own invariable practice, conmuMi with 
other judges, and especially appropriate in 
this case, of taking the verdict of the jury to 
save the parties a possible new trial, and 
leaving the unsucceesfbl party to his remedj 
in the Court Probably no lawyer would f<Hi& 
the opinion that on these facts there was 
evidence fit to be left to the jury. The judges 
in the Divisional Court set aside the verdict 
and entered judgment for the defendants, and 
this decision was afiSrmed by the Court of 
Appeal. In fact, the only glimmer of reason 
to be found in the verdict was the vague im- 
pression that if a railway train and a passer- 
by came into collision, the train being the 
bigger and the least likely to be hurt is most 
likely to have been in the wrong. The rest 
was purely the usual pr^udioe for a widow 
and against a rich corporation. 

Lord Halsbury contented himself almost 
entirely with discussing the actaal questioD 
in point, but Lords Watson and Fitzgerald 
entered to some extent into the more general 
discussion which the case had raised. After 
pointing out that there must be both negli- 
gence on the part of the defendant and an 
absence of negligence on the part of Uie 
plaintiff to entitle him to succeed, he proceeds 
to distribute the burden of proof; and pats it 
on the plaintiff to show the defendant's negli- 
gence, and on the defendant to show plain- 
tiff's negligence in the first instance— that i% 
subject to the defendant being able to ahov 
some primd facie evidence of negligence in die 
plaintiff which, unexplained, would amount 
to contributory negligence. At the same time 
he points out the source of the error that tbe 
plaintiff need deal with contributory negli- 
gence at the onset, by observing that in maay 
cases it is impossible to separate the facte 
tending to show the defendant's negligence 
from those tending to show the plauitifi*a 
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There ia nothing, it is said, in The DMin Ac., 
Bailvxxy Company v. Slattery, L. R. 3 App. Cm. 
1,165, having a contrary tendency. Lord 
Watson, however, cites with apparent ap- 
proval, a passage in Lord Hatherley 's opinion 
in that case which seems to require comment 
'If such contributory negligence be admitted 
by the plaintiff, or be proved by the plain- 
tiffs witnesses, while establishing negligence 
against the defendants, I do not think that 
there is anything left for the jury to decide, 
there being no contest of fact' It may be that 
there is no contest of fact, but there may be 
a contest of inference : and Lord Hatherley's 
words are only true when the plaintiff's neg- 
ligence is of such a kind that he practically 
killed himselt When there are cross-charges 
of negligence, each supported by reasonable 
evidence,' it does not follow that the plaintiff 
must fail, as the jury may find that the 
plaintiff's negligence was not a sine qua non 
of his damaga An acquaintance with Nisi 
Prius would have saved Lord Hatherley this 
mistake. Lord Fitzgerald is the only peer who 
directly deals with the dicta of the Master 
of the Rolls. He attributes to the Master 
of the Rolls the opinion that the plaintiff 
must give 'affirmative evidence of the nega- 
tive proposition that he did not negligently 
contribute to the accident' Lord Fit^erald 
desires to guard himself against being sup- 
posed to assent to it He adds, what Lord 
Halsbury had already hinted, that the diffi- 
culty is probably a matter of words. In 
regard to the question of pleading. Lord Fitz- 
gerald is right in saying that the rule under 
Lord Campbell's Act is the same as in other 
claims of negligence. The difference arises, 
however, under the Judicature Act Before 
that Act, the defence of contributory negli- 
gence might be raised on a plea of * not 
guilty f since that Act, it is usual to plead 
contributory negligence- The passage from 
the shorthand note of the judgment of the 
Master of the Bolls does not, we think bear 
the possible meaning attributed to it by Lord 
Fitzgerald— that, if on the evidence, the jury 
might really find for either party, the case 
most be withdrawn from the jury. What 
Lord Esher meant, and probably what he 
said, was merely that in such a case the rule 
that the plaintiff must on the whole, make 



out his case, applies to guide the jury.— Xaw 
Journal (London). 

COUR lyAPFEL lyORLEANa 

11 juin 1887. 
Fr^sidence de M. Dubbc. 
Camillb Habbbt v. Adbxen Habhbt. 

Propri^U—ImmeubU—Dessw—Desmis — Mair 
Mnr^Cave—PrSiompHon de VarL 562 C eiv. 
— Preuve wntraire. 

La di^pogitum de VarU 562 C. dy., (G C. B. C, 
414), awe termes diiqud la propriiti du iU 
emporU ceUe du desgiu ei du desmu, n*iia- 
blit qv^une prisompHon de droit, quipeut 
Ore detrmte mime par de 9mple$ pr4^omp' 
turns contraires, « 

SpScialement une cave, itablie d to/ow sous deux 
maisons voisines, n*est pas nicessairement la 
propriiU commune des proprHtaires de ces 
deux maisons. L*un de ces propriStaires est 
recevable d prStendre et d administrer la 
preuvcy soit par titre, soU mime par simples 
prisomptions que la dite cave est, en totaiiU, 
sa propriiU exdusive. 

La Cour, 

Consid^rant que, par exploit du 10 juillet 
1884, Camille Habert a assign^ Adrien Ha- 
bert pour se voir declarer seul propri^taire de 
la cave existant dans son magasin ; qu'il se 
fonde, pour ^tablir sa propri6t6, sur I'adjudi- 
cation par licitation qui lui a 6t6 faite, le 23 
novembre 1884, de la maison comprenant ce 
magasin ; que la cave litigieuse n'ayant pas 
^t^ sp^alement d6sign6e au cahier dee 
charges, Camille Habert mvoque I'art 652 C. 
dv., aux termes duquel la propri6t6 du sol 
emporte celle du dessus ou du dessous ; 

Consid^rant qu'Adrien Habert se pretend, 
de son c6t6, propri^taire de la cave revendi- 
qu6e par son frSre, comme ayant toujours 
fait partie de la maison, situ^e & Mer, qui lui 
a ^t6 attribute par acte de partage intervenu 
entre lui et Camille Habert devant Fleury, 
notaire A Avaray, le 20 novembre 1879 ; que 
cet acte renferme cette ^nonciation : ** cave 
sous le bdtiment, dont la desoente se trouve 
dans I'escalier ; " que oette mention est in- 
suffisante pour donner elle-m^me A Adrien 
Habert la propri6t6 de la cave en tantqu'elle 
eziste dans la maison de Camille Habert ; 
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Mais attendu qu'il ignite des documents 
de la cause qu'au jour du partage, 20 noyem- 
bre 1879, et ant^rieurement iL oette 6poque, la 
cave dependant de la maison, attribu^ & 
Adrien Habert, se composait de deux par- 
ties : I'une situ^e sous cette maison ; Pautre 
sous la maison voisine ; que ces deux parties 
communiquaient par un passage voiit^ k oe 
sp^alement destine, pratiqu6 dans le pas- 
sage commun, de 1 m. 30 c. de lazgeur et de 
1 m. 00 c. de hauteur, construit en ma^nne- 
rie ; que oette cave 6tait entour6e,dans toute 
son ^tendue, d'un mur en magonnerie, d'une 
^paisseur de 60 cent environ ; que oe mur ne 
formait des deux parties qu'une cave unique 
r^unie & la maison d' Adrien Habert ; qu'en- 
fin 11 maison voisine n'avait avec oette cave 
uucune communication ; 

Consid^rant qu' Adrien Habert a toujours 
eu la jouissance exclusive de cette cave 
depuis le partage de 1879 ; que, si cette jouis- 
sance a pu dtre consid^r^ par Pappelant 
comme ayant lieu, de la part de son frdre, k 
titre d'usufruitier, elle a perdu k ses yeux, ce 
caractdre, le 23 septembre 1883, date de la 
cessation de Tusufruit ; que. pendant plus de 
trois ann6es, depuis cette ^poque jusqu'au 
jour du proems, Adrien Habert a done joui 
exclusivement de la cave comme propri^taire, 
au vu et au su de Tappelant ; 

Attendu que Tart 552 C. civ. invoqu^ par 
ce dernier, n'6tablit qu'une pr^somption de 
droit qui pent dtre d^truite par des pr^somp- 
tions contraires ; qull r^ulte des constata- 
tions ci-dessus faites, non-seulement des pr^ 
somptionS qui annihilent celle de I'art 552 ; 
mais encore la preuve que, malgr6 les termes 
insuffisants de la designation de la cave dans 
Tacte de partage de 1879, la commune inten- 
tion des parties contractantes a ^t^ de com- 
prendre cette cave enti^re dans les d^pen- 
dances de la maison attribute k Adrien Ha- 
bert ; que, s'il en avait ^t^ autrement, les 
contractants auraient indiqu6 la separation 
de cette cave^ comme lis out indiqu^, avec 
grand soin, toutes les autres separations de 
la maison voisine ; qu'on ne s'explique pas 
comment cette cave n'aurait pas ete comprise 
dans la designation tr^ exacte du cabier des 
charges du 23 novembre 1884, si elle avaitdiH 
6tre reunie, pour une portion, aux biens & 
adjuger ; qu'enfin il a ete stipule dans Tacte 



du 20 novembre 1879, que radjudicataiie 
prendrait les biens dans I'etat oil lis se tn»- 
veraient au moment de I'entree en joaisBanoe 
tels qu'ils se poursuivraient et oomportenifiDt 
k oette epoque, et qu'il est k lemarqner que 
les parties avaient une oonnaissanoe partiea- 
li^re de la maison dont se poaisuivait et 
comportait la cave en litige ; 

Par ces motdfis, 

Confirme. 

NoTB. — ^y. conf. sur le prindpe: Cass. 30 
novembre 1853 (&54.1.67»-J. du P. 55.2578 
— B.64.1.17) ; 24 novembre 1869 (a70a.32- 
J. du P. 70.50-D.70.1.274). 



THE A UTHORITY OF A GENTLEKAIPS 
GARDENER. 

At the Halifax County Court, on June H 
before His Honour Judge Soagge, the case of 
Ecuhoood V. Whedwrighi was heard, and 
it was decided that a gardener has no 
implied authority to pledge his mastei's 
credit for plants and flowers. This was 
an action brought by Charles Eastwood, 
nurseryman, to recover firom J. G. Wheel- 
wright, banker, Halifax, the sum of 7£. 8#. 
for goods sold and delivered under the fol- 
lowing circumstances : In 1883, Mr. Wheel- 
wright, who has somewhat extensive gardens 
and conservatories attached to his bouse, 
had a gardener of the name of BobinsoD, 
who ordered (roods, chiefly consisting of 
greenhouse plants, from the plaintiff to the 
amount of lU 8a The invoice was made oat 
to Mr. Wheelwright, but was sent to Robin- 
son, *care of Mr. Wheelwright,' and was 
never brought to the notice of Mr. Wheel- 
wright until some two months afterwards, 
when Bobinson showed it to him. Mr. 
Wheelwright at once told him that he had 
never had any transaction with Eastwood, 
ordered Bobinson to return the goods, and 
declined to pay for them, but made no com- 
munication to the plaintiff until July, 1884, 
when an invoice was for the first time sent 
by plaintiff direct to the defendant, after 
Bobinson had left defendant's service. Ihd 
defendant then returned the invoice, and 
denied all liability for any goods supplied to 
Bobinson. 

Evidence was adduced on behalf of plaintiff 
to show an express authority, whidi was 
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denied l^y defendant Plaintiff's ooansel 
cQQtended that there was a usage amongst 
gardeners to parchase plants on credit for 
their master, and that it came within the 
scope of their authority as being incidental 
to their employment ; and farther, that as 
soon as the defendant became aware of the 
inyoice, although sent to BobinsoUi it was a 
duty incumbent upon him to have at once 
conmiunicated with the plaintiff and repu- 
diated his liability, and that by his not hav- 
ing done so, he had adopted the contract of 
his servant and was therefore liable. 

His honour gave judgment for the defen- 
dant, holding that, even if such a usage did 
exist, it would be most unreasonable, and in 
the present case, fraudulent, as from the 
evidence it appeared that the gardener was 
receiving a handsome commission from the 
nurseryman; and further, that it did not 
come within the scope of a gardener's autho- 
rity to purchase valuable plants, such as 
those the subject of the action, without his 
master's express instructions, which in this 
case he found had not been given. And on the 
second point, that there was no obligation on 
the part of Mr. Wheelwright to communicate 
with the plaintiff on seeing the invoice in 
Robinson's hand, and that the defendant 
had done nothing by which he could be 
deemed to have adopted his servant's con- 
tract 

The plaintiff's counsel asked for leave to 
appeal, which the judge granted on the first 
point, but refused on the second— Verdict 
for defendant, with costs. 



THE UNITED STATES SUPREME COURT. 

Chief Justice Waite came to the Supreme 
bench in the maturity of his powers-<-he was 
fifty-seven years of age — and so vigorous is 
his constitution, physically and mentally, 
that although he has now passed his seven- 
tieth birthday, he shows as yet no indica^ 
tions of the approaching feebleness of age. 
As he walks along Pennsylvania avenue in 
Washington, where he may be seen almost 
any fine day on his way between his home 
and the Supreme Court room at the capitol, 
his step is as light and as springy as that of 
ahoy; and when he reads a carefully pre- 
pared opinion in a complicated case, it bears 



evidence in every line, not only of the most 
patient research and close analysis, but also 
of growing rather than of waning powers. 
In personal appearance Chief Justice Waite 
is not imposing— a man who is only of 
medium height rarely is — but there is a 
substantial solidity about his figure that 
makes him far from the reverse. There is 
no stoop to his broad shoulders, and he 
carries erect his llirge, well-formed head, 
covered as it is with hair that is now iron 
gray. His &oe is reflective and genial, with 
well marked features, and keen, piercing 
eyes. He impresses a stranger as being a 
clean-cut, positive, determined man. His 
charming simplicity of manner and quiet, 
unassuming demeanor make a deeper im- 
pression of his greatness than any conscious 
assumption of dignity could do. There is 
something that satisfies our ideas of the 
highest propriety in the manner in which 
the chief justice lives in Washington. His 
house is a -comfortable, large brick edifice in 
an eminently respectable but not ultra- 
fashionable quarter of the national capital. 
The interior is that of the residence of a 
man of culture and ample means (not great 
wealth, as the world goes to-day); with 
spacious rooms about whose furnishing and 
ornamentation there is an air of homelike 
repose. Judge Waite's '' den," as he calls his 
workshop, is in the second story over the 
dining-room, well-lighted, ventilated, and 
tastefully carpeted and papered. A bright 
fire in the grate casts a warm glow through- 
out the apartment, when the season requires 
it, and a rich rug in front of it invites the 
visitor to a siesta in one of the great easy 
chairs. But it is not a place for idleness, as 
the piles of legal-looking papers that rise 
from the desk and peep out from the drawers 
testify, and the law-books arranged in rows 
in the book-cases on the sides attest The 
spaces of the walls are occupied by engraved 
portraits of chief justices, his predecessors, 
and large photographs of Webster, Clay, 
Grant, Hayes, and other public men. A 
large stuffed owl, that emblem of wisdom, 
looks down as if it was the guardian spirit 
of the place. Here the chief justice does his 
work. Rising early, a cup of coffee is brought 
to his study, and with that mild stimulant 



286 



THE LEGAL NEWS. 



alone, he applies himself closely until his 
breakfast hour, ten o'clock ; and returning, 
does not generally leave his desk until it is 
time to go to the capitol to be present at the 
opening of the Supreme Ck>urt at noon. 
Membeisof the Supreme Ck>urt and their 
families constitute the most select circle of 
official society in Washington, and the social 
exactions upon the chief justice are very 
great Scarcely an evening passes during 
the fashionable season that his presence is 
not demanded at a reception, or a dinner or 
a party, and during the winter he gives a 
series of entertainments himself These are 
marked by a cordial hospitality and refined 
absence of display that are more impressive 
than any extravagance. It is a high social 
honor to be a guest of the chief justice. 

When Mr. Lincoln selected Mr. Miller for 
a place upon the Supreme bench, which 
became vacant in 1862, he was already one 
of the prominent lawyers of the west, al- 
though only about a dozen years had passed 
since his admission to the bar ; and so well 
and favorably known was he in Washington 
that the senate unanimously confirmed his 
nomination on the day on which it was re- 
ceived, and without reference to a committee, 
a compliment rarely paid to a man not pre- 
viously a member of the senate. While 
perhaps not so profoundly learned in some 
departments of the law as several of his 
colleagues. Justice Miller is distinguished 
among American jurists for the quickness 
and accuracy with which be seizes upon the 
essential points of an involved controversy 
and clears away what is immaterial or con- 
fusing. His judgment is almost unerring. 
But it is for the long series of remarkably 
able opinions upon constitutional questions, 
written and delivered during the past 
twenty-four years, that Justice Miller is 
best known. In their breadth, scope of 
argument, and clearness of statement they 
rank with those of Chief Justice Marshall. 
To him was assigned the duty of preparing 
the first decision of the court involving the 
thirteenth, fourteenth and fifteenth amend- 
ments to the Constitution; and adopted by 
the court, his opinion stands as one of the 
few that may be called anchors of the gov- 
ernment Justice Miller is not as method- 



ical in his habits of thought and work » 
some of his associates. He generally makes 
his pen wait upon his inclination, bat wbffl 
he takes a seat at his desk he works with 
wonderfdl rapidity, completing his task in 
the least possible time. But this does oot 
prove an absence of the most carshil re- 
search and mature reflection, for he frequent- 
ly goes carefully over the whole groond of a 
case, gets his authorities, and reaches the 
conclusions before he puts pen to paper. 
Then he writes his opinion veiy ra^ndlj, 
and in a bad hand. A stranger in Washing- 
ton, to whom one of the justices of Uk 
Supreme Court was pointed oat on Pennsyl- 
vania avenue, said he thought he must be a 
judge when he saw him. "lliey are gam- 
ally pretty large," he said, ** when they get 
on the Supreme bench, and they get bigger 
after they sit, like a hen on her eggs. 
Whether it is the sitting that makes tbem 
large, or the brooding, or whether they were 
of the Plymouth Rock breed to begin with, 
I cannot say." Justice Miller contribntes 
his share to the avoirdupois of the cooft 
Though of only middle height, his farm is 
well filled, and he surpasses in physical vigor 
many a younger man. He has an immense 
head, bald on the top; a dean-ehaven ruddy 
face from which he cannot drive, if he would, 
the evidence of his refined, sympathetic, 
sensitive nature. His Washington hoose is 
on Highland Place, overlooking the Thomas 
statue, and one of his nearest neighboors is 
Secretary Bayard. The mansion is an im- 
posing one of brick and brown stone, with 
tower and Mansard roof, richly and taste- 
fully but not extravagantly furnished. The 
study is in the basement, a laige room crowd- 
ed with book-cases, big so&s, lounges and 
easy chairs. Justice Miller is not a hermit 
in his workroom ; he seems more at horn 
entertaining his friends there than in the 
drawing-room aboveu He and Mr& MiUer 
enjoy great social popularity, and entertain 
generously and with good taste. 

The lives of few public men have been so 
varied and stirring as that of Justice Field. 
Sent to Greece at the age of thirteen that be 
might perfect himself in the study of langoajie, 
he returned after nearly three yean in Atbou 
and Smyrna, to enter Williams College, from 
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which he was a graduate in 1837. His pre- 
ceptor in law was his distinguished brother, 
David Dudley, with whom he remained in 
New York until 1848, when he again visited 
Europe. Returning in 1849, he joined the 
" Ai^onauts," who sought their fortunes in 
the gold fields of California, and upon his 
arrival there was elected the first alcalde of 
Marysville. In administering the old Mexi- 
can laws in the midst of a disorderly state 
of society, Mr. Field had many an exciting 
adventure. A member of the CaliK)mia 
Legislature in 1850, he may be said to have 
been almost the father of the judiciary 
system, and of the civil and criminal codes 
of procedure in the new State. In 1857, he 
went upon the Supreme bench of California, 
and in 1859 became chief justice of the State. 
Daring this time he did the State almost 
inestimable service by his influence in secure 
ing the passage of the law placing real estate 
titles on a solid basis, and by decisions on 
the subject, in which he delivered the opin- 
ions of the court He became associate 
jusUce of the United States Supreme Court 
in 1866, and in the last twenty-two years 
has steadily grown in the respect of his col- 
leagues, the bar and the country. He was a 
candidate for the democratic nomination for 
president of the United States in 1880. 
Justice Field's residence is on First street, 
east, facing the capitol and grounds. It is a 
historic house, being part of the building 
erected by citizens of Washington for the 
accommodation of Congress while the capitol 
was being rebuilt after its destruction by the 
British in 1814. In front of it James Monroe 
and John Quincy Adams were inaugurated 
presidents of the United States, and within 
its walls Henry Gay resided three terms as 
speaker of the House. Subsequently it be- 
came a boarding-house, and there dwelt to- 
gether Jefferson Davis, Robert Toombe^, 
Alexander Stephens ; and John C. Calhoun, 
who died there. During the war it was used 
as a military prison, but when peace was 
restored it was re-modeled into three dwell- 
ings, one of which was purchased by Senator 
Evarts, another by General McKee Dunn, of 
the army, and the third by Cyrus W. Field, 
who presented it to his brother, the associate 
justice. The library, where Justice Field 



does his work, is in an annex, also fronting 
the capitol and park, and is well furnished 
with books, while the waUs are covered with 
portraits, either engravings or photographs. 
The justice himself is tall, stoops slightly, 
has an unusually laige head (bald on the 
front and top)a and a full beard. He wears 
gold spectacles constantly, and carries his 
age so lightly as to look at least twenty 
years younger than he really is. His ex- 
tensive travels and §Eiried experience make 
him a most entertaining conversationalist 
upon almost any subject. 

Justice Bradley is still upon the bench, 
and is the oldest member of the Supreme 
Court, having been bom at Berne, near 
Albany, New York, in 1813. His early 
education was very limited, but his thirst 
for knowledge was insatiable, and it is re- 
lated of him that when he was a charcoal- 
burner in the Helderberg mountains he used 
to go to Albany upon a load of coal, study- 
ing Latin on the way. He was once asked 
what he intended to do when he grew to 
manhood, and replied that he had not made 
up his mind whether he would be president 
of the Qnited States or chief justice of the 
Supreme Court Justice Bradley lives in 
the house once owned by Stephen A. Douglas, 
at the corner of Second and I streets in 
Washington, which in its day was one of 
the most imposing private residences in the 
national capital The great ball-room added 
by Mrs. Douglas is now used by the judge 
as his library, which contains the best priv- 
ate collection of law-books in the country. 
He is a genial, companionable man, and 
when he and Mrs. Bradley give a dancing 
party, his library is temporarily converted 
once more into a ball-room. The brilliant 
lights and splendid costumes, the hum of 
merry voices, the music, and the rhythmic 
movement of the dancers are in strange con- 
trast with the long rows of lawbooks, each 
in its formal sheepskin cover. 

Justice Harlan is a good representative of 
the best type of the Kentucky soldier, states* 
man and jurist He organized the 10th 
regiment of United States Kentucky Volun- 
teers, of which he became colonel. Promoted 
to the rank of brigadier-general for meritori- 
ous service, the death of his father made it 
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necessary for him to resign his oommission 
in 1863, and in doing so he wrote : ^ I beg 
the commanding general to feel assured that 
it is from no want of confidence either in 
the jastice or ultimate triumph of the Union 
cause. That cause will always have the 
warmest sympathy of my heart; for there 
are no conditions upon which I will consent 
to a dissolution of the Union ; nor are there 
any conditions consistent with a republican 
form of government wli^h I am not prepar- 
ed to make in order to maintain and per- 
petuate that Union.'' In person, Justice 
Harlan is a man of commanding presence, 
with a powerful and admirably built frame, 
large head and impressive countenance. He 
is a close student and careful judge, a jurist 
of constantly growing powers, and an elo- 
quent and forcible speaker. Justice Harlan 
formerly kept house in Washington, but for 
five years after the death of his daughter, 
Mrs. Linus Child, he and Mrs. Harlan did 
not go into society. During a portion of this 
time he resided in the country a few miles 
from Washington, but has lately bought 
some land in the city, and is now building 
himself a house. 

Justice Matthews is a man of versatile 
genius, a brilliant lawyer, an effective speak- 
er, and is developing rare qualities as a 
judge. He is still in the prime of his mature 
powers, and ought to be good for many years 
of valuable and honorable service. He has 
been married a second time since his ap- 
pointment in the judiciary, and lives in 
Washington in a style befitting his position. 

Justice Gray physically is the giant of the 
Supreme Court, towering above all his as- 
sociates, large men as they almost all are, 
and possessing an intellect as powerful and 
as finely developed as his frame. His ap- 
pointment and that of Judge Blatchford have 
more than preserved the court from deteri 
orating — they have actually raised the aver- 
age of ability in it Justice Gray is the only 
bachelor in the Supreme Court, but he keeps 
house in Washington, on Rhode Island 
avenue, his sister spending the winter with 
him, and assisting him in the discharge of 
his social duties. 

Justice Samuel Blatchford, of New York, 
is the junior member of the court in length 



of service, but not in yean or ezpenenoe. 
For more than a third of a century his name 
has been familiar to the bar of the ooantr? 
as the compiler of some of the most import- 
ant law reports, and for twenty years he hu 
sat upon the bench where he his been dis- 
tinguished for his learning and the deamee 
and correctness of his decisions. His fiist 
experience upon the bench was as judgd of 
the District Court, in 1867. In 1878 be was 
made^ by President Hayes, judge of the 
United States Circuit Courts and doling the 
four years that he served in that capsdtf 
it became necessary for him to reader de- 
cisions in a number of very important cases. 
All these decisions were remarkable for their 
ability, and very few of them were reversed 
on appeal Justice Blatchford is Terr 
wealthy, and at his Washington resideooe 
on the comer of Fifteenth and K streets en- 
tertains during the season with great ekg- 
anoe and very refined taste. Mn. Blatch- 
ford, who is the daughter of Eben Appleton. 
of Boston, and a sister-in-law of Diniel 
Webster's daughter Juha, is a lady of the 
old school. — American Magazine^ Augud. 



OBNBRAL NOTES. 

Mme Boy ezerae le matter original et laerktifdte 
oouBine dee bleee^s. 

La bntye femme le promdne tona lee joan daas tes 
rues de Paris ik la recherche d'acoideota. Qaand elk 
a le bonhear de yoir la f oale a'amasser aaprte de U 
boatique d'un pharmaeien, elle ae hftte d'aeeawir 
KUe 8'approohe de la yitrioe da pharmaeien et exaause 
si la peraonne bleaste k laquelle od prodigue dee tmiA 
k encore sa vonnaiaaanoe. Pais, aprds cette pttite 
enqu4te, eUe ae prtoipite dana la boatiqae : 

— Maia o'eat Heetor, a'^rie-t-elle, mon paarre taa- 
ain Hector!... 

Et elle embraaae le malheureaz . Paia ae retoonaat 
vera lea peraonnea pr^aentea : 

— Je suis la ooaaine da bleaa^, dit-eUe... Je vaif 
I'emmener i aon domicile. . . Sos^aie, aa paanv 
f emmo» doit dtre bien inqaiite ! . . . 

On bMe on fiacre. On y d^poae le bleaa^. anprr« 
daquel monte la coaaine. Chemin f aiaant Mm* &7 
fait main baaae aar le porle-monnaie et lea objela d« 
▼alear qu'elle troare aar aon oompocnon. 

Elle donne enaaite Tordre an oocher de la voitare : 

— Reoondaiaea aeal le bleaa^ k son domidla, dit- 
elle . . . Moi, poor ne paa perdre de tempa, je rail aller 
chercher tout de suite le m6deain. 

EUe descend. Bt le toor est joa^ I 

PourauiTie poar vol au pr^odioe d*an paarre diaUe 
d'^pileptiqae, Mme Roy a 6U oondamnte k trois moi< 
de priaon. 

Ce n'est paa ohtr.^Oaz. du Ailau. 
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In BlaidtdeU v. Ahem, 4 N. Eng. Bep. 347, 
May 7, 1887. the plaintiff, an attorney, con- 
tracted with the defendants who were do- 
mestic servants, to proeecnte a suit in their 
behalf for the recovery of certain property in 
New Hampshire. By the contract, the plain- 
tiff was to receive nothing if nothing was 
recovered, hut liberal fees, not exceeding fifty 
per cent of the amount recovered, if he suc- 
ceeded. After a defeat in the trial court in 
New Hampshire and an appeal, the parties 
qaaneled, the defendants employed other 
cx)un8el and finally recovered over $9,000. 
The plaintiff then brought action to recover 
his fees. The trial court held that he could 
not recover, but its judgment has been re- 
versed by the appellate court The latter 
held that> under the contract, if the plaintiff 
had succeeded he would have been entitled 
to recover as a debt, liberal fees from the 
defendants, that this was inconsistent with 
the idea of champerty, of which the very 
essence is a division of the thing recovered. 
It added that it is immaterial that the money 
to be recovered is the only fund out of which 
the debt could possibly be paid. If there is 
to be a division of the recovery and no 
personal liability is incurred, the case is one 
of champerty. But where the compensation 
is not limited to the avails of the suit, al- 
though they may be pledged as security, the 
agreement is not champertous. 



In Mack v. Jones, U. a Cir. C, West Dist 
Tenn., Judge Hammond stated rather point- 
edly the reverse side of the charge of purchas- 
ing goods fraudulently. He said : ** Briefly^ 
the proof here shows that the defendant, a 
young man who had been a dry goods clerk, 
launched out for himself by buying at an 
insolvent assignment a stock of goods, at 
very low figurea To these he added other 
goods, and after the year was done, he had 
been very successful He did not owe a 
dollar, and had more and better goods than 
he had started with, though he had some of 



the old stock left. He had paid his purchases 
promptly, and taken the benefit of the dis- 
counts allowed for cash. He was dazed with 
his success, and thought he could enlaiige 
his business. So were the drummers who 
lived round about him, and were his friends, 
every one of them. They drummed him to 
death; even extorting promises that he 
should buy only from them, respectively, 
they thought it was such a good thing. It 
is difficult to say which was most to blame, 
the defendant or the drummers ; but certain- 
ly, those orders and promises should not be 
now taken to mean that the defendant had 
then cunningly contrived a scheme to get 
the goods, and pocket the money for their 
sales, as is now alleged, in the desperation 
of the desire to save this attachment ; for 
they are wholly consistent with an honest 
purpose to conduct the business as success- 
fully as before." 



It is not unusual, says the Solicitor's 
Jotxmal, for spinster testatrixes to provide 
by their wills for their domestic pets. Mr. 
Justice Chitty, the other day, had a case be- 
fore him where a lady had made provision 
for the maintenance of several dogs during 
their lives ; and the learned judge remarked 
that ihji proper way of making such gifts 
was to give an annuity to a person, to cease 
at the death of the animaL He also said 
that doubts had often crossed his mind as to 
whether such gifts might not violate the rule 
against perpetuities. There can be no doubt 
that the life contemplated in the rule against 
perpetuities is the life of a human being, and 
it apparently could not be a violation of the 
rule to make a gift to a living dog or cat, as 
the duration of life of such animals is usually 
shorter than that of a human being. But 
take the caso of an elephant Would it be 
legal to give an annuity to a person to cease 
at the death of an elephant when, as is well 
known, an elephant's life is far longer than 
the life of a man? 



A recent description of Sir Charles Russell, 
Q.C., the eminent English counsel, says : — 
"Look at him as he stands up to speak in the 
chamber, or moves through the lobby, and 
you will understand why he is so successful. 
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When nature built up the composition of 
Charles Russell, she blended in his '' predes- 
tine plot of earth and soul" all the qualities 
which best make for success. The handsome 
face, with the clear-cut, regular features and 
the curious gray pallor of complexion, shows 
determination, courage, endurance in every 
line. The squarely set-up, massive body, of 
somewhat rugged outline, is saturated, if we 
may use the expression, with physical 
strength. The keen, bright eyes, which 
seem to scrutinize mankind with the im- 
partial pertinacity of a gimlet, would alone 
have marked him out as a heaven-sent 
cross-examiner. He has had need of all his 
qualities, and he has used them all to their 
utmost He has reached his present position 
by no easy paths ; he has known poverty ; 
he has had to fight a hard and stubborn 
fight) which would have smashed a weaker, 
less persistent man ; he has known what it 
is to have what Americans call "a bad time," 
but he has pulled through it all, and stands 
close to the summit. He does not take his 
ease now — it is not the man's nature to take 
his ease — but he is able to enjoy himself in 
his own way, and he does. The court-house 
and the Senate are still his battle-fields, 
wherein he fights as hard as ever ; but his 
relaxation has little to do with either of them. 
Sir Charles KusselPs weakness— if so ada- 
mantine an individual can be said to have a 
weakness— is that noble animal, the horse." 



COUR SUPERIEURE. 
St. Jean (Dist. d'Iberville), 2 mai 1887. 
Coram Lorangkr, J. 

MONGBAU V. ROBBRT. 

Bail deferme sans termeprifix — Dwie- 

Jug A : — 1. Que le bail d^uneferme ou d^unfonds 
ruralf sans mention de terme prifiXy est 
censi itrefait pour la durSe nicessaire pour 
permettre au fermier de recueiUir les fruits 
de VimmeuUe ; 

2. Que dans Vesplce led^fendeur a lout laferme 
de la demanderesse d une Spoque ott les 
iravaux de labours avaient iU fails et lors- 
qfuHl ne restait que la sentence d diposer et les 
travaux de ricolte d faire ; qu*ayani 



recueiUi cette rSooUe dan$ le eours de r<mnk 
du baU, et avis de conffS ayant iU dcnni en 
temps uJtUe^ le haii a expirS dlafindecetk 
annU, 

Pkr Curiam.— Le 29 mars 1886 la deman- 
deresse a lou6 au d^endeur, par bail sous 
seing priv6 et 9>vns terme prffix^ une fenne 
situ^ k Sherrington. Le 6 novembregni- 
vant le d6fendeur a regu avis de d^erpir 
ft Texpiration de Tann^, et nonobstant cet 
avis, il a persists k occuper les lieux con^ 
le gr^ de la demanderesse ; de 1ft, la pr^sente 
action en expulsion. 

Le d^fendeur admet qu'il a possed^ sa- 
delft de I'ann^, et plaide que lebail^tant 
fait sans terme prefix, n*expirera que le 
premier octobre prochain ; que de jdus il (}t> 
d^endeur) avait droit ft un avis de cong^ de 
trois mois avant oette demi^re date; qae 
cet avis ne lui a pas 6t^ donn^, et^ cods^ 
quemment, que Taction est pr^matorSe. 

Les faits sont admis, et il ne reste qa*ane 
question de droit ft juger. II s*agit d'un bail 
ft ferme sans terme prefix ; oe bail a-t-il piis 
fiji le 29 mars 1887, c'est-ft-dire ft rexpiration 
de Tann^, ou bien au contraire, doit-il 
durer jusqu'au premier octobre prochaiii, 
^poque ft laquelle le bail ft ferme sans tence 
prefix, est cens6 finir ? La solution de cette 
question se trouve dans rinterpr6tation 4 
donner aux articles 1653 et 1657 dn Code 
GviL 

Art 1653 :— *' Le bail d'une ferme on d'nn 
'^ fonds rural, ft d^aut de terme pi^^, est 
'' pr6sum^ bail annuel finissant au ler jcMir 
" d'octobre de chaque annee, sauf la signi- 
" fication de cong6 qui sulvant Part 1657, 
" doit dtre de trois mois avant oette date.'' 

Uaction a 6t^ intent^e dans le oourant dn 
mois d'avril. Le ddfendenr 11 est vrai, ft 
re9U dans le cours du mois de novembre 
pr6c6dent, avis de cong6 pour le 29 mars 
suivant ; mais si le bail ne doit exiarsr que 
le ler octobre cet avis est insuffisant et 
Taction serait pr6matur6e. L'article 1653 de 
notre Code n'est que la reproduction de 
r article 1774 du Code Napoleon qui Im-m^e 
ne fait, en r^lit6, que reproduire le droit 
ancien sur le sujet Or, voici quelle est la 
doctrine des anciens auteuis et notamment 
celle de Pothier au traits du contrat de 
louage. 
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" Le temps que doit durer le bail est ordi- 
" nainBinent ezprim^ par le contrat Si Ton 
" a omis de rezprimery le bail ne laisse pas 
"d'etre valable, dit Pothier; et si c'estle 
"bail d^in heritage dont les fruits se re- 
"cueillent tous les ans, le bail, lonque le 
" temps n'est pas exprim^ par le contrat, est 
" cens^ fait pour un an. Lorsque le bail est 
" d'on heritage dont les fruits ne se recueil- 
" lent qu'apr^ plusieurs ann^es, le bail est 
" cens4 6tre fait pour tout le temps qui est 
" n^cessaire pour que le fermier en puisse 
" peroevoir les . fruits." L'auteur cite des 
" exemples. Ainsi dit-il, " lorsque les terres 
" d'une m^tairie sont partag^ en trois soles 
" ou saisons, oCl une partie s'ensemence en 
" bl^, une autre partie en avoine et autres 
" menus grains qui se stoent an mois de 
'' mars, et une autre se repose ; si le temps 
*' que doit durer le bail n'est pas exprim^ 
*' par le contrat, et qu'il soit dit seulement 
" que le bail est fait d raisan de tant par an, 
'' le bail doit dtre pr^um6 dtre fait pour le 
" temps de trois ans." 

" Par la m^e raison, lorsque les terres sont 
" partag^es en deux aaisons, dont Tune, tour ft 
" tour est ensemenc^, et Tautre se repose, le 
" temps du bail, lorsqu'il n'est pas exprim^ 
^* par le contrat, doit dtre de deux ans." 

Telle est aussi sous le droit nouveau Topi- 
nion de Laurent etTroplong. Cedemier ajoute 
que lorsque la nature de Th^ritage est telle que 
touB les fruits se recueillent dans une ann^e, 
le bail est oens^ faic pour un an. Tel est le 
bail d'un pr6, celui d'une vigne, tel serait 
aussi celui d'une partie de terre ft ensemen- 
eer en hU ou de toute autre mani^re. La 
r^colte ^tant faite, le bail expire de plein 
droit 

"Le bail d'une ferme ou de tout autre 
** fonds dont les fruits se recueillent en entier 
" dans le cours d'une ann^, dit Laurent, est 

** cen86 fait pour un an Les baux ft 

" ferme ont une dur^ fixe, quoiqu'ils soient 
** faits BansScrit, ce qui dans le langage du Code 
" gignifie que les parties n^ont pas stipuU de 
" terme dans It conirat La nature des choses 
"et rintention des parties contractantes, 
" suffisent pour determiner la dur^ de la 
" jouissanoe du fermier ; celui-d en prenant 
" un heritage ft ferme, veut ntossairement 
" on recueillir tous les fruits ; le bail doit 



" done durer tout le temps n^cessaire pour 
** que le preneur puisse fiiire la r^colte." 

Les codificateurs du Code Civil tout en 
adoptant oes vues, ont dii eependant eux 
aussi consulter les usages et les coutumes du 
pays pour r^gler les rapports entre locateura 
et locataires, ainsi qu'ils le d^larent dans 
lenr quatridme rapport. 

Ainsi Tarticle 1651 qui decr^te que si le 
bail est pour deux annees ou plus, le loca- 
taire dans le cas de perte de la r^colte en 
tout ou en partie par cas fortuit ou force 
majeure pendant la dur6e du baili ne pent 
demander aucune diminution du prix, est 
de droit nouveau. Les codificateurs ont 6t6 
induits ft faire cette suggestion par la con- 
sideration que les r^coltes dependent en 
grande partie du mode de culture, de Pha- 
bilete et de la diligence du fermier dans le 
choix et I'arrangement de ses semences ; et 
que dans ce pays, ou il est d'usage de culti- 
ver sur chaque ferme une vari6t6 de 
semences, la destruction d'une r^colte est 
d'ordinaire compens^e par Tabondance d'une 
autre. II leur a paru juste de decider que le 
locataire doit balancer les mauvaises annees 
avec les bonnes, et comme r^le simple, 
6vitant toute incertitude et tout litige, ils ont 
juge convenable d'en laisser le risque au 
locataire. 

Les memos considerations les ont engages 
ft adopter Particle 1653 de notre Code qui 
declare que le bail d'une ferme ou d'un fond 
rural, ft defaut de terme prefix, est presume 
bail annuel finissant au premier jour d*octobre 
chaque ann6e, sauf la signification de congS, au 
lieu de Particle 1774 du Code Napoleon qui 
veut que le bail sans ecrit d'un fond rural 
soit cense etre fait pour le temps qui est 
necessaire, afin que le preneur recueille tous 
les fruits de Pheritage afferme, et de Particle 
1775 du meme Code, qui declare que le bail 
des heritages ruraux, quoique fait sans 
ecrit, cesse de plein droit ft Pexpiration du 
temps pour lequel il est cense fait, selon 
Part 1774. 

(Voir le 4me Rapport des Codificateurs, 
page 27.) 

Comme on le voit. Particle 1653 n'est pas 
en principe de droit nouveau ; il ne fait que 
determiner d'une mani^re absolue Pepoque 
ft laquelle doit expbrer, dans notre pays, le 
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bail d'une pFopri6t6 nirale. D en a limits 
la duT^ ft ane ann^ et fix4 oette durte ft 
une ^poque d^termin6e qui est oelle de la 
cloture de la r^colte. Saivant lea usages da 
pays, les travanx de labour pr^paratoires ft 
recevoir la semence se font apr^ le premier 
octobre; la semence elle-mSme se fait au 
printemps et la r^colte est termin^e le pre- 
mier octobre. Le fermier a done occup6 
tout le temps qui lui est n^cessaire pour 
recueillir les fruits da terrain qu'il a lou& II 
ne pent 6tre ^vinc^, apr^ le premier octobre, 
ft moins d^un atris de congi pricUable ; cong^ qui 
n'est pas n^cessaire en France, et cela s'ex- 
plique par le fait que les fruits des fonds 
ruraux dans ce pays ne se pergoivent comme 
dans le notre ft une seule et m^me 6poque 
de I'ann^e. 

Prenant done I'ensemble du droit fran^ais 
taut ancien que nouveau compart an 
n6tre, il r^sulte qu'en Tabsence de terme 
prolix, le bail est cens^ 6tre fait pour la 
dur^ n^cessaire pour permettre au fermier 
de recueillir les fruits de Timmeuble, c'est-ft- 
dire dans notre pays, pour une ann^ ; et que 
le locataire qui reyoit son cong6 conform^ 
ment ft la loi, est oblige de quitter les pr^ 
misses ft I'expiration de cette annee. L'art 
1653 contient deux choses ; d'abord, la pr6- 
somption que le bail est annuel et 2e Tobli- 
gation de d^guerpir, lorsque le cong^ a ^t^ 
donn^ Si aucun cong^ n'est donn6 le bail 
est cens^, quelque soit la dnr^ de Toccu- 
pation, ^tre ]X)ur une ann^e expirant le ler 
octobre ; mais sHl y a cong^, il est n^ces- 
sairement fait pour une ann^e, ft dater du 
jour du bail meme. Telle est la distinction 
ft faire. 

Ainsi, dans le cas actuel, la demanderesse 
a lou6 le 29 mars 1886, sans terme prefix ; le 
bail a expir^ le 29 mars 1887. Si led^fendeur 
n'avait pas re9u cong6 il aurait pu se pr^ 
valoir avec avantage de Particle 1653 ; mais 
il a re^u son cong^ ; il est, aux termes de 
Tarticle 1657, tenu de d^guerpir ft I'expiration 
de Pann^e. II y a plus, en r^f^rant au bail 
intervenu entre les parties, il est facile de se 
convaincre que leur intention ^tait de faire 
un bail annuel expirant le 29 mara 1887. 
Lorsque le d^fendeur a pris possession des 
lieux, les travaux d'automne avaient et^ 
faits et le d^endeur s'oblige de les payer ft 



on prix convenu, ou de les lemettre aipent 
par arpent ft la fin du bail Interrogig comme 
t^moin, le d^fendeur reoonnatt quil t fait 
durant I'automne de 1886 autant de gner^ts 
qu'il en avait 4t^ faits rantomne ptM^eni 
pour remplacer eeux-ci ; il en a m^rne fait 
quatre de plus. II reoonnatt avoiroffeiti 
la demanderesse avant le ler octobre dernier 
de lui remettre sa terre, ft la conditioD qo'ii 
ferait certains travaux et notamment qo'il 
ferait les 21} arpenta de garrets qu'il avait 
trouv6s tout &its sar la propri^te. 

Le d^fendeur a profits des travaux faib 
par la demanderesse Tautomne pr^cMent et 
recueilli les fruits r^colt^ sar rimmenble 
pendant la dur^ de son bail ; il a depois 
remis les travaux qu'il s'^tait oblig^ de 
remettre. Si d'un c6t6, il a rempli les con- 
ditions de son bail, d'un autre c6U il en a 
regu tons les avantages ; son objet en kxtant 
6tait de retirer les fruits de i'ann^ ; or, 11 
les a retire. L'objet du bail est done ai^ 
compli. 

II est en preuve que la demanderesse a 
voulu reprendre sa propri^t^ au moisd'cK^ 
tobre dernier. Elle 4tait dans son tort; 
outre que le bail n'^tait pas expire, elle 
n'avait pas donn6 Vavis requis. Elle a 
r^it^r^ son avis subs^uemment et en tem(« 
utile; la mise en demeure de quitter lee 
lieux est du 6 novembre 1886 et le Wl 
expirait le 29 mars. Ce cong^ est saffisant. 

Sur le tout je suis d'avis que Faction de la 
demanderesse est bien fond^ et qu'elle doit 
dtre maintenue avec d^pena. 

Action maintenue 

M. Memert pour le demandeur. 

MAT. Paradis d* C^om^, pour le d^endeur. 



NE WSPAPER LIBELS ON PUBLIC MES 
On July 7, before Mr. Justice Stephen and 
a special jury, the case of Johnmm v. The Mid- 
land ConntitiUional Neuvpapn- Company was 
tried. It was an action for libel against the 
proprietors of the Derby Express and the 
Derby Mercury for two libels in those papers, 
which in effect said tliat the i^pointment of 
the plaintiff to be a magistrate would be a 
direct insult to the borough bench. The de- 
fendants pleaded that the alleged libels re- 
lated to matters of public interest, and were 
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published bond fide and without malice, in 
the honest belief that they were tnie and 
fair ocmiments ; also that they were true in 
flubstanoe and in fact; and they counter- 
claimed against the plaintiff for a libel 
published in the Derby Daily Telegraph, 

fiyidenoe having been called,and counsel on 
both sides having addressed the jury, the 
learned judge summed up, saying it was an 
action for libel, on the law of which he would 
say a few words before going into the actual 
facts. There were two pleas — (1) that which 
tiie defendants said they said by way of fair 
comment on a matter of public interest ; (2) 
that it was true. If they believed either of 
these pleas, then there would be a verdict 
for the defendants ; but if not substantially 
true, then a verdict for the plaintiff, with 
damages. He wished to make the remark 
thai, though theQretically and legally the 
two defences were quite distinct and each 
separately a justification, yet in practice it 
was very difficult to keep them distinct. 
Fair comment involved more or less an ad- 
missiiHi that the thing was not true. When 
they came to the question of damages, they 
had a right to look at the facts attempted to 
Ije justified. The defendants had raked up 
every event of the plaintifiTs life and thrown 
them at his head. They might very fairly 
ask themselves how fiar the malicious char- 
acter of the publication was shown by the 
attempt to justify. Coming to the fieu^ts, the 
libel came to this — that the appointment of 
the plaintiff would be a direct insult to the 
borough bench. The defendants said that 
was merely fair comment, and if they had 
thrown no imputations on the plaintiff, and 
remarked upon his occupying himself very 
much in politics, as no doubt he did, he 
should have asked them to consider whether 
it was not one of the misfortunes that a 
public man experiences from the fact of his 
l;eing a public man, and set off what the 
plaintiff said about the Expre88^aLa illustra- 
tion of the old saying, 'When gentlemen 
meet, compliments pass ;' but the defendants 
had done nothing of the sort. They set up 
an inquiry about the plaintiff's sons and 
their misfortunes, which it was wholly un- 
ueceseary to bring up. He then commented 
on the evidence of the witnesses, and said a 



great many little things had been mentioned 
which they were to consider if they had any 
effect on the question. If a newspaper 
libelled a man, forced him to go into the 
witness-box and give evidence, and then 
asked him about his sons and his widowed 
sister, to his mind it was adding insult to 
injury. With regard to the counter-claim, 
they were to consider whether 40«. was a 
sufficient sum to satisfy the defendants' claim 
for damages; if so, then the plaintiff would 
be entitled to their verdict If they found 
for the plaintiff, they would say what sum 
he was entitled to. The question of damaged 
was entirely one for them, and he would not 
say one single word about them. 

The iury found for the plaintiff on the 
claim and counter-claim for 40(W.- His lord- 
ship gave judgment for that amount, with 
costs. 

JOINT OR SEVERAL CONTRACT AND 
RESTRAINT OF TRADE, 

At the Marylebone County Court, on Fri- 
day, July 8, before his Honour Judge Stonor, 
judgment was given in the case of Haywards 
V. BvmeU as follows : The plaintiffs. Charle 
and John Hayward, are brothers, and in 
November, 1885, were carrying on the busi- 
ness of a grocer in partnership at Netting 
Hill, and the defendant at the same time 
was carrying on the business of a baker in 
the same locality. The plaintiffs, in order 
to increase their business as grocers, pur^ 
chased bread from bakery establishments 
at wholesale prices and sold the same at 
little or no profit, and consequently at a 
lower price than it was sold at by neighbour- 
ing bakers. The latter combined together, 
and threatened the plaintifis with establish- 
ing a grocery business opposite theirs- and 
underselling them, but ultimately adopted 
the more pacific course of offering the plain- 
tiffs 10«. a week, so long as they did not sell 
bread at a lower price than the trade price 
in the neighbourhood. 

Ultimately the following agreement was 
signed by the defendant (acting, no doubt, 
for his fellow-tradesmen as well as himself,) 
and was accepted by the plaintiffs and acted 
on by both parties : ' This is to certify that 
I, Thomas Bumell, do agree to give Messrs. 
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C. & J. Hay ward the sum of ten shillings 
per week, providing the said C. & J. Hay- 
ward do not sell bread less in price than the 
said Thomas Bumell and the trade generally 
in this particular district of Princes Road, 
Notting Hill, and St Anne's Road, of the 
same Notting Hill, the first payment being 
due at the end of the first week the said C 
& J. Hay ward sell bread at the trade prices 
as above mentioned, which by agreement 
they do agree to commence doing November 
23, 1885 ; further, if the said Thomas Bumell 
fail to keep this agreement, the said C. & J. 
Hay ward will be at liberty to take their own 
course. (Signed) Thomas Burnkll [stamp 
6<i ], 10th day of November, 1885.' 

From the date of this agreement the plain- 
tifis sold bread at the trade price, and the 
payment of lOs. a week was regularly made 
to them by the defendant up to July, 1886, 
about which time the plaintiffs dissolved 
partnership, and subsequently the plaintiff" 
John Hayward continued to carry on the 
same business alone and to sell bread only 
at the trade price, and the defendant con- 
tinued to pay him the 10». a week up to 
January 24 last, when the defendant, with- 
out notice, discontinued such payment. The 
plaintifis now bring their joint action for 
the arrears of that payment up to April 25 
last, amounting to 71. 

The first thing to be considered is the 
legal construction of this extraordinary 
agreement, and which must be made with 
strictness, as it is in restraint of trade. Now, 
it appears to me clear that this document 
contains only on the part of the plaintiffs a 
joint covenant or agreement for their joint 
acts as partners, and not separate covenants 
for their separate acts, and indeed, if there 
were any ambiguity in the words employed, 
such would be the implication or construc- 
tion of law, as the words implied would, ac- 
cording to the rule laid down in * Shepherd's 
Touchstone,' p. 166, * have an import corres- 
ponding to the interest of the covenantors, 
so as to be joint where their interest is joint, 
and several where their interests are several,' 
and this construction stands to common 
sense. Suppose a covenant by or with a 
numerous partnership or company composed 
(say) of twenty or two hundred persons, it 



would be absurd to contend that after the 
dissolution of the partnership every member 
of the partnership or company would be 
bound by or entitled to the benefit of sodi 
covenant in his individual capacity, and I 
can see no difference in this respect between 
two, twenty, or two hundred partners. This 
agreement, therefore, amounts only to a oin- 
tract that the plain ti£Q3 will not jointly 2a 
partners sell bread at a lower price than ti^e 
trade price of the district in question; and 
consequently, on the dissolution of Uieir 
partnership, it ceased altogether, and each 
of the plaintifb was at liberty to sell bn^ad 
at such lower price, and after that daie tie 
covenant of payment of 10& by the defend- 
ant in my opinion also ceased under the ex- 
press terms of the agreement, and 1 think 
also independently of such terms, inasmncb 
as the absence of mutuali^ in the agreemput 
would then rend^ it unreasonable and void. 
at all events in equity. 

Another and a wider question arises in 
this case — viz., whether the present agre^ 
ment was not, in its inception, invalid and 
void, as being in restraint of trade. The rule 
is, that every agreement in restraint of tra^le 
is void, except where it fulfils the fi^Uowing 
conditions; First, it must be partial in re- 
spect of space ; second, it must be snpportel 
by an adequate consideration ; and third, it 
must be reasonable (see 'Smith's Leading 
Cases,' Mitchell v. Reynolds, and the case- 
there cited). Now, there is no doubt that 
the present agreement fulfils the first tvo 
conditions ; but, in my opinion, it does not 
fulfil the third, on account of its direct ten- 
dency to enhance the price of bread and 
create a monopoly, and the nature of thr 
consideration. I am, of course, aware tliat 
the statutes against the offences of regratiiif 
and enhancing the price of provisions at 
markets have been repealed, and those od'en- 
ces abolished at common law, and that many 
cases have been decided in favour of muiu^l 
agreements between railway companies and 
between individuals which tend to keep up 
the charges of conveying passengers and 
carrying goods, and the prices of certain 
commodities ; but I am not aware of an.^ 
case in which such an agreement as tin* 
present to keep up the price of the necessarit^ 
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of life in consideration of a fixed money pay- 
ment has ever been supported. The case 
where a business of this kind has been sold, 
and the vendor covenants not to carry on 
the trade within certain limits for a certain 
period does not appear to me to be in point, 
inasmuch as such covenant has no direct 
and, except in very few cases, no indirect 
tendency to enhance the prices of goods or 
produce monopolies. Upon the whole, I find 
for the defendant, but with some doubt, and 
I shall give liberty to appeal generally ; and, 
in conclusion, I must express my regret that 
I have not been able to give this case all the 
tx)m»ideration I should have wished, owing 
to the great pressure of business in all my 
Courts. 
Judgment for the defendant, witli costs. 



NOTICE OF JUDGMENTS, 
The Editor of the Legal Kkws : 

Sir, — Might I venture to suggest that our 
Superior Court Judges should all adopt the 
custom of one or two of their number, viz., 
to send a note or postal card, advising coun- 
tsel when judgments are to be rendered in 
their cases, whiclr have been taken under 
advisement 

It would save members of the Bar a great 
deal of time, if the judges would, on day of 
judgment, cause to be posted in the Court 
Honse, a list shewing the decisions to be 
rendered, and the order in which they would 
be pronounced. M. 



INSOLVENT NOTICES, ETC. 

Quebec Official GazetU, Aug, 27. 

Judicial Abandonment*, 

Jalc8 Bggert, Montreal, jeweller and watchmaker, 
Aug. 18. 

John H. Mooney,Montreal4eather merchant,Aag. 22. 
Owraton appointed. 

Re John Crilly.^Wm. Angrua, Montreal « curator, 
Auff. 25. 

Rf Emood k Ste. Marie.— 0. Desmarteau, Montreal, 
curator, Aug. 20. 

Re Nazaire Foumier, Sootstown.— Kent ic Turcotte, 
Montreal, curator, Aug. 24. 

Re Louis Laberge, dry goods.— Kent & Turcotte, 
Montreal, curator, Aug. 19. 

Re Henry R. MoCiacken, Hinchlnbrooke.— W. 8. 
Maclaren, Huntingdon, curator. Aug. 20. 



Re Alexander Boes et al.. Soott8town.-J. MoD. 
Hains, Montreal, curator. Aug. 19. 

Dtotdendt' 

Re Louis S. Biffsoo.— Dividend, payable Sept. 19, 
Kent k Turcotte, Montreal , curator. 

Re Albina Beaupr^ (Mrs. Foy).— Diridend, payable 
Sept. 19, Kent k Turcotte, Montreal, curator. 

Re Victor OUiron.— First dividend, payable Sept. 
13, A. 0. Wurtele, Montreal, curator. 

Separation as to property, 

Adeline Dumas vs. Louis Philippe Gagnon, St. 
Rooh des Aulnaies, Aug. 2. 

Denise Monty vs. Evariste Moquin, St. Bruno, 
farmer, Aug. 22. 

EzilmaPlamondonvs. Napol^n Qodbout,merchant, 
St. Louis de Bonseeoure, Aug. 19. 

Appointment, 

P. L. Toussignant, to be sheriff of the district of 
Arthabaska, in place of A. Quesnel. 



Quebec Official GoMctte, Sept, 3. 
Judicial Abcmdonmente. 

Jane Atchison (James Murray k C!o.). Montreal, 
Aug. 29. 

Curatore appointed. 

Re James Baxter, Three Rivers.— W. A* Caldwell, 
Montreal, curator, Aug. 21. 

Re H. R. Beveridge k Co.— A. W- Stevenson, Mont- 
real, curator, Aug. 26. 

Re Alfred Clontier-— Kent k Turcotte, Montreal, 
curator, Aug. 30. 

Re James H. Douglas.— A. W. Stevenson, Montreal, 
curator, Aug. 26. 

Re Louis Dupuy.— W. A. Caldwell, Montreal, cura- 
tor, Aug. 27. 

Re Jules Eggert— W. A.(3aldwell,Montreal, curator, 
Aug. 30. 

ReW,E. Elliott k Co.— A.W. Stevenson, Montreal, 
curator, Aug. 90. 

Re Napoleon Houl6.— Kent k Turcotte, Montreal, 
curator, Aug. 30. 

Re Johnson & Co., Marieville.— Kent k Turcotte. 
Montreal, curator, Aug- 27. 

Re Wm. Manofield, hotel keeper*— C. Desmarteau, 
Montreal, curator, Aug. 30. 

Re John H. Mooney,Ioather merchant.— Geo. Hyde, 
Montreal, curator, Aug. 30. 

Re H. M. Mulligan.— C. Millter and J. J. Griffith, 
Sherbrooke, curator, Aug. 26. 

Dividend, 

Re L. H. Marohand, Batisoan.— Dividend, payable 
Sept. 25, Kent k Turcotte, Montreal, curator. 

Appointmenfe. 

L. E. Pacaud, Q.C., to be legislative councillor for 
division of Kennebec, vice B- Gerin, deceased. 

G. Bryson, Jr., for division of Inkerman, vice G. 
Bryson, resigned. 
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GENERAL NOTES- 
U y avait promesBe de mariage entre M. Jules Bail- 
let, herborirte. et une jeune italienne, Mile Jaliette 
SAlari.ooaturi&re. 

Le flanc6 venait ohaque jour apporter k la jeune 
fiUe le bouquet traditionnel. II lui adresiait des vera, 
la comparait k une d^esae, et jurait qu'il n'aurait paa 
de plus grand bonheur que de paaaer sa vie k sea ge- 
noux. 

Bref , il semblait fort ^pris, le jeune herboriate et 
Mile Juliette pouvait croire que Tdpoque de aon 
manage aerait plutdt avano^e que retard^. 

H^laa ! jugea de aa aurpriae, quand demiftrement 
elle re^ut de aon f utur, le billet que voioi : 
** Maciemoieelle, 
** 8i grand que aoit mon amour pour voua, de Tavia 
de toute ma famille,je doia renonoer k Tunion projet^. 
'* II m'a 6U r^v616 une ciroonatanoe qui motive ma 
oonduite aotuelle. 

** J'auraia voulu douter, maia j'ai vu, de mea yeux 
vu, imprim^ dana une brochure, ce que voua m'aviea 
toujoura cacb6. 

*• Je ne voua en veux paa : d'abord ce n'eat paa de 
votre fauie, et puia voua croyea aana douteetjele 
oroia auaai, que voua n'aves abaolument plua rien k 
craindre pour Tavenir. 

Maia, enfin, malgr6 moi, j'ai peur, et je ne veux paa 
jouer mon bonheur, celui dea enfanta que noua pour- 
riona avoir, aur un alia auaai grave. 

•* Voua dire ce que je aouffre aerait impoeaible. Car 
je voua aime, mademoiaelle, je voua aime oomme je 
n*avaia jamaia almd. 

" Mais la raiaon commande ma ddciaion. Pardonnae- 
moi et oubliea-moi. Je auia bien malheureux." 

Mile Juliette lut et relut la lettre. Elle n'en pouvait 
croire le' t^moignage de aea yeux. Qu'e«t-oe que oela 
voulait dire? De quelle brochure voulait parler le 
jeune homme? 

Comme c'est une femme de t^te, elle alia tout droit 
trouver le flanod, qui lui montra un papier contenant 
on boniment-r^olame ainai con^u : 

" Nouveau mode de gu4rvion dea caneen. A la page 
28 on lisait : 
** No. 20824.— GiULiA Salari dk Florkncr. 
" A senti lea premidres atteintes du mal vera I'^ge 
de quinze ana. Vit pharmaciens, m^decina, qui toua 
d<§clar6rcnt k 8a m«^re qu'elle ^tait atteinte d'une 
tumeur canc6reuse. En 1876, olle dut a'aliter; la 
tumeur avait pria un d^veloppement inqui^tant. 

•• On parla de lui faire aubir une op6ration qui pou- 
vait entratner la mort ; o'eat alors que je la viaitai : 
je la soumia k mon traitemont par r6lectricit4 et lea 
oompressea. Apr^s, la grossour avait beaucoup dimi- 
nu6. Au bout d*un moia, la malade put aortir - II n'y 
avait plua trace de tumeur- • • J'ai revu Ginlia, en 
1881, k mon passage k Florence; elle m*a d6clard 
qu'elle n'avait jamaia eu Je rechutea." 

Mile Juliette avait k peine aohev^ la lecture de 
cette lettre, qu'elle s'^oria : ** Maia c'eat une indignity I 
Jamaia je n'ai eu de cancer! Je ne saia paa ce que 
celaveutdire." 

Le jeune homme hocha la t6te. Kile reprit vive- 
ment : " Jamaia, voua entendez bien. Je me rappelle, 
en effet, que le docteur qui a publi6 cette brochure, le 



docteur lAognilhomme m*a aoign^ quand j'ltus 
petite ; maia c'^tait k la auite d'une chute. Je m*^as 
foul^ le bras. Ceat la seule maladie que j'aie eae. i« 
vonsle jure " 

Le jeune homme pernstAot it douter. Mile Sakr: 
vient d'aaaigner le propri^taire, ou poor mienx (iir«, 
le lanoeur de Tonguent pour la gu^riaon deseacccn 

Elle demande la auppresaion du passage oil elle m 
d^aign^ la publication dujugementdanatniaiow^ 
nanz k aon ohoiz et quince mille f ranoa de dmniBafS- 
int6r6ta. 

Maia avant qu'un jugement soit rendu, le marine 
viendra peut-fttre r^parer le pr4ju<Uo6 oanad. Gm. M 

CONSOLATIONS OF A CROSS OLD lAWnR- 
Fm growing blind ;— 
I am not hourly forced to see 
Unpleaaant forma of trickery ; 
Faces I hate ; experience relief 
From pleading, wrong opini<m, tedious brief, 
Inflicted on humanity 
By dull, pedantic mind. 

My hearing*a thick ;— 
I heed not noiay lawyers' strife. 
Nor curtain lectures from my wife. 
Nor judges dull, nor singers out of tune, 
The bar's stale jokes, nor prate of " hottest June," 
Nor lies with which my club ia rife. 
Nor whack o' poUoeman'a stick. 

I am quite bald ;— 
I do not need to part my hair 
Nor suffer in a barber's chair ; 
Glienta can't aay, "your hair is growing thin,** 
Nor make a foolish aympathetic din ;— 
When they obeerve my head ao bare 
These oomf ortera are galled. 

My smell is dull ;— 
I'm not diaturbed by noisome steneh 
Of city aluma or muak on wench. 
Of cabbage cooking weeklv for my meal. 
Or miscreant odors which malignant steal 
About the magistrate on bench 
From wrangling court-room full. 

I have the gout ;— 
Highly respectable disease. 
Confined to our first families,— 
Scarlett-awathed foot and Chatham's padded antes 
To achea plebeian 1 prefer by much; 
I bear my sufferinga with eaae 
Though I can't aUnd and " ^nrnt." 

I'm rather poor;— 
No new-made, vulaar millionaire, 
At whom the populace may atare ; 
No land to care for aave a bunal lot; . . ^^ _. , 
Text-booka, reports, law journals fnght me nw. 
I'd rather have my frugal fare 
Than be an affluent boor. 

My time ia abort ;— „ 
Well, human life'a a dismal bore ; 
We do the aame thing o'er and o «,— 
We eat, we drink, we sleep, we laugh, we «y. 
Marr>-, divorce, grow sick, and then we cfie . 
I hope upon tbe other shore 
There's a less doleful port . 

L B. w* ilifcaw £« «^«*** 
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Vol. X. SEPTEMBER 17. 1887. No. 38. 

The case of The Bradstreet Co. & Cardey, 
M. L. R., 3 Q. B. 83, has been settled, and 
the qnestions involved will, therefore, not be 
submitted to a higher tribunal. A case much 
pesembling this, has lately been decided by 
the Kew Jersey Court of Appeals, King v. 
Patterson, 9 Atl. Rep'r, 706. The Court held 
that a communication made by the proprie- 
tor of a mercantile agency, in respect to the 
character and financial standing of a trader, 
is privileged when made to those of its 
patrons who have a special interest in the 
information communicated. Bvit this pri- 
vilege does not extend to publications made 
to patrons who have no such interest in the 
subject-matter. The publication by mercan- 
tile agency of a notification sheet, which is 
sent to its subscribers irrespective of their in- 
terest in the plaintiff's standing and credit, 
is not a privileged communication, and the 
proprietors are liable for a faJse report of the 
plaintiff's financial condition in such publi- 
cation. 



The Law Journal (London), referring to the 
retirement of Mr. Justice Grove, who has 
been succeeded by Mr. Charles, Q.C., in the 
Queen's Bench Division, says : '* The cha- 
racteristic by which Mr. Justice Grove will 
be remembered by the profession was his 
simple and laborious love of justice. He 
might be relied on to try every case that 
came before him with an anxious desire to 
arrive at the truth, which was not diverted a 
hair's breadth by any of the smaller judicial 
vices, such as vanity, ambition, or the love 
of applause. He has a constitutional abhor- 
rent e of shams and a native common sense 
which stood him in good stead on the bench. 
A peculiarity about his career was that he 
was the only man of science, in the special 
application of the word, on the bench of his 
time, but that no judge's judgments were less 
scientific in form, and that cases requiring 
scientific knowledge, such as patent cases, by 
some perversity of chance seldom came in 



his way. On one occasion, we believe, there 
was a serious collision between his judicial 
and experimental characters. Trying a gang 
of coiners on circuit, Mr. Justice Grove 
listened patiently, but with an amused smile, 
to a policeman describing the use to which 
an implement of the coiners' art, which he 
had captured,, was put by them. He expa- 
tiated on the value of it to coiners from the 
smallness of its size, characterising it. from 
the point of view of the Queen's revenue, as 
the most ' mischievous ' thing that ever was 
made. * I believe, my lord,' he added, * they 
call it a Grove battery.' " 



A question of some interest to tenants of 
portions of a building has been decided by 
the Supreme Judicial Court of Massachusetts 
{Lowell V. Strahan, June 30, 1887, 12 Northw. 
Rep. 401). The Court held that a lease of 
the "first floor" of a building includes not 
only the interior, but also the front wall of 
that x>art of the building, as parcel of the 
leased premises, and gives the lessee not 
mferely a privilege or easement appurtenant 
to the building to use the wall for certain 
purposes, such as putting out signs, but the 
right to the exclusive use thereo£ 



COUR SUPERIEURR 

Frasbrvillb, 22 juin 1887. 

Coram Cixon, J. 

Anctil v. Martin, Esqt^ 

C. C. Arts. 165, 166, 169, llO.—Obligatian du 

phre de nourrir, entretenir et ilever tes 

enfants. 

Juoi: — Que le phre a droit d*exiger que les 
revenue personnels de ses enfants minewrs 
mtisfassent d lews dSpenses (Tentretien, de 
ndurriture et d^iducation; ou, end^autres 
iermes, que lep^re n^ est pas obligi d^encouT" 
rir ces dipenses sur ses biens personnels, si 
ses enfants ont des revenus. 

Le d^fendeur est le tuteur des six enfants 
mineurs du demandeur. Celui-ci alldgue 
que chacun de ces enfants ont un revenu 
personnel de douze piastres par ann^e ; que 
ces enfants demeurent avec lui, qu'il leur 
donne tons les soins et les entretient, les 
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nourrit et pourvoit A leur Education, et il re- 
clame du tuteur, pour rindemniser d*autant 
dee d^pensee qu'il (le demandeur) encoiirt k 
C8 sujet, ce revenu annuel de douze piastres. 
Le d^fendeur a plaid6, entr' autres choses, 
que, par Tart 165 du C. C, "les ^poux con- 
" tractent par le seul fait du marine, Tobli- 
" gation de nourrir, entretenir, et Clever leure 
*' enfjants " et que le p^re est oblige d'encour- 
rir 4 ce Bujet toutes les d^penses n^cessaires 
sans pouvoir y faire contribuer les biens des 
mineurs, et que le demandeur a, d'ailleurs, 
des moyens personnels pour lui perniettre de 
rencontrer ces depenses. 

Sur cette partie de la contestation, en pro- 
nongant le jugement, Oimony J., s'est exprim^ 
comme suit: 

L'art. 165, en disant que les ^poux sont 
obliges de nouiriVf entretenir et ilever leurs 
enfantSy ne fait qu'ins^rer dans le code civil 
une obligation de droit naturel. Puis Tart 
166 fait de m^me en disant : " Les enfants 
** doivent des aliments 4 leurs pi^re et mSre 
" et autres ascendants qui tout dans le bef^oin." 
£t Tart 169 a une disposition g^n^ralo : "L^s 
** aliments ne sont accord^ que dans la pro- 
" portion du besoin de celui qui les reclame 
** et de la fortune de celui qui les doit." Les 
parents doivent k leurs enfants, non seule- 
ment la nourriture et I'entretien, mais encore 
ils doivent les ilever, ce qui comprend des 
devoirs d'ordre pu^ement morale comme de 
fwmer leur camr, divelopper leur intellige^ice, 
rSgkr leurs habitudes et leurs Jtuimrs (4 Demo- 
lombe No. 9), et tout cela par ces attentions 
d^licates, ces bons avis, ces bons exemples et 
cette surveillance que la tendresse d'un cceur 
patemel dicte si naturellement CeB devoirs 
d'ordre moral, il n'y a aucun doute, les pa- 
rents doivent lee remplir sans pouvoir pr6- 
tendre k aucune recompense p^cuniaire sur 
les biens qui appartiennent k leurs enfants. 
Aussi ces devoirs ne sont pas r6ciprociues, en 
ce sens, comme Texprime si bien Marcad^, 
qu'ils sont seulement de baut en bas, et non ! 
de bas en baut, c'est-i-dire que les enfants I 
ne les doivent pas A leur p^re et m6re. Mais, 
en outre de cela, les parents doivent k leurs 
enfants une Education en rapport avec leur 
6tat : ce devoir n'est encore que de haut en | 
bas; mais il entraine des depenses p6cu- '. 
niaireS; comme le salaire dos pr^cepteur^j, i 



etc, et ces depenses, comme oelles de noa^ 
riture, d'entretient et de logement, les p^ 
doivent-ils les encourrir sur leurs biens per- 
sonnels, si leurs enfants ont eux-m^es des 
biens? Telle est la question k didder en 
cette cause. 

La dette des aliments est r^ciproqoe ; mai^: 
les arts. 165 et 166, dans leur redaction, ont 
une diflRSrence. Ainsi, Tart 165 dit tr»ut 
simplement: " Les 6poux contractent, par le 
" seul fait du manage, I'obligati on denoarrir, 
" entretenir et Clever leurs enfiants." Et Tart 
166 s'exprime ainsi : ** Les enfants doiTent 
" dos aliments k leurs p^re et m^re et auti^ 
" ascendants <fm sont dans le ftcA/in." Or I'art. 
165 n'a pas ces demiers mots : 71a sont dai^t 
le besoin. £st-oe k dire que les parents doi- 
vent k leurs enfants les d^bours^ pour leur 
nourriture, entretien et ^lucation, nieme si 
ces enfants ont des moyens personnels poor 
les rencontrer ? Sous le Code Napol^n, on 
explique remission de ces mois: qvd 9oni 
dans le besoin, dans le premier article, en 
disant qu*il est rare que les enfants en mi- 
nority qui ont ieuis p^re et m^re aient des 
biens personnels) tandis que les paiQnts,(pere, 
m(^re ou^ autres ascendants) sent toujour^ 
presumes en avoir. £n effet, oes articles lti5 
et 166 contiennent deux pr^ceptes gt^^ax. 
Quand bien mSme Tart 166 n'aiurait pas ces 
mots :* qui sont dans le Itewin, il est certain 
que les enfants ne devraient les aliments i 
leurs pdre et m^re que s'ils sont daos le 
besoin ; de mdme, bien que Tart 166 ne 
rexplique pas, il est ^alement certain qa'en 
posant la r^le g^u^rale, il n'^tait pas n^ces- 
saire de donner Texception, car pourquoi te* 
pere et mere devraient-ils des aliments i 
leurs enfants si ceux-ci en ont? La loi n'oi^ 
donne des aliments qu'& ceux qui n*en oni 
pas. Et cette obligation des p^ et m^\ 
de m^me que celle des enfants, est subor- 
donn^ k I'art. 169 qui prescrit que les ali- 
ments ne sont accord^s que dans U propor- 
tion du besoin de celui qui les reclame et de 
la fortune de celui qui les doit; et aussi 2 
Part. 170 qui d^cr^te: "Lorsque celui qui 
" fournit ou qui re9oit des aliments est rp- 
" plac^ dans un ^tat tel que Tun ne poissif 
"plus en donner, ou que Vautre n^en aU plxas 
" besoin, en tout ou en partie, la d^haige ou 
" reduction pent en ^tre demandde.** Kt De- 
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molombe, apr^ avoir dit que ces arts. 169 et 
170 sont inseparables de Tart 165 comme de 
Tart 166, ajonte : " il est effectivement tr^ 
** Equitable que les pdre et m^re, moins riches 
^'pent-^tre que leur enfant, ne soient pas 
'' tenus de payer pour lui les d^penses aux- 
''quelles il peut personnellement satisfaire/' 
4 Demolombe, No. 13. Et si le pdre est pauvre 
et que le fils soit riche, n'est-il pas nature! 
que le fils devra Stre ^Ibt^ pour faire bon- 
neur & la position A laquelle sa fortune Tap- 
l)elle, et comment le pdre pourra-t-il T^lever 
ainsi, lui qui n'en a pas les moyens? Cest 
done la fortune du fils qui pourvoira ^ ses 
d^penses. L'art 165 oblige les parents k 
nourrir et entretenir leuis enfants, sans 
limiter oette obligation ft la minority seule 
del'enfant; ainsi, que Tenfant soit majeur, 
s*U eft dann le beMvn, son p^re lui devra des 
aliments, (Pothier, mariage, No. 385). De 
m^me. Tart 166, en obligeant les enfants aux 
aliments en vers leurs p^re et m^re, ne dis- 
tingue pas si ces enfants sont mineurs ou 
oon. Que Tenfant soit au berceau, s'il a une 
fortune personnelle, et que ses parents soient 
dans le besoin, sa fortune devra contribuer ft 
fournir les aliments aux parents dans la 
proportion de leurs besoins et de cette for- 
tune. C'est d^jft un bienfait immense que 
les parents ont fait ft Tenfant, en lui don- 
nant le jour ; pourquoi, s'il peut subvenir ft ses 
d^penses, la loi en cbargerait-il ses parents ? 
VbiL 384 du Code Napoleon dit : " Le pdre, 
" durant le mariage, et apr^ la dissolution 
" du mariage, le survivant des p6re et m^re, 
''auTont lajomsmnce des biens de leurs enfants, 
'* jusqu'ft Tftge de dix-huit ans accomplis, ou 
"jusqu'ft r^mancipation qui pourrait avoir 
" lieu avant Tftge de dix-huit ans." Et I'art- 
385 du m^me code ordonne que '* les frais de 

*' cette jouissance seront 2o. la nour- 

" riiurey rentretien et Education des enfants sdon 

" Itur fortune " Demolombe (vol. 5, No. 

14) pretend que si les revenus de Penfant ne 
suflBsent pas ft Pes d^penses d*entretien et 
d'^ducation, il est plus conforme au voeu de 
la loi que les parents supportent personnel- 
lement le surplus, lorsquHls sont dans Paisance, 
plut6t que d'entemer le capital de Tenfant, 
et plusieurs jugements en France sont en oe 
Pens. Mais Proudhon, t 1, No. 18, usufr., 
enseigne que le capital mdme de I'enfant doit 



y satisfaire; et Demolombe finit par dire 
que, dans tons les cas, il faudrait que le con- 
seil de famille en d^cidftt 

Mais, ici, le demandeur ne reclame que 
des revenus. Les principes, la doctrine et la 
jurisprudence sont unanimes en sa favour. 
Dailoz, vo. mariage^ No, 613 ; Favard de Lan- 
glade, repert, vo, aliments; Guyoty repert, vo- 
aliments. 

Notre loi n*a pas les dispositions du Code 
Napol^n donnant aux parents, en vertu de 
la puissance patemelle, la jouissance des 
biens de leurs enfants. Ne serait-il pas in- 
juste envers les parents de voir tons les ans, 
jusqu*ft Tftge de majority de Tenfant, les re- 
venus de ce dernier s'accumuler au capital, 
et le p^re 6tre oblig6 de prendre sur le prix 
de son travail p^nible Pargent n^cessaire 
pour payer les d^penses de cet enfant? 

Sous le Code Napoleon, le p^re n*a pas tou- 
jours la jouissance des biens de son enfant ; 
et lorsqu'il Pa, elle finit, dans tons les cas, 
lorsque Tenfant a atteint ses 18 ans r6volus ; 
et, cependant, la jurisprudence et la doctrine 
sous le Code Napoleon, sont r^um6es par 
Aubryet Bau, voL 6, p. 72, comme suit: 
'Morsque les enfants possMent des biens 
*' personnels, dont les pdre et mdre n'ont pas 
'* la jouissance legale, ceux-ci sont autoris^s 
" ft pr61ever, sur les revenus de ces biens, les 
"d^penses d'entretien et d'^ducation des 
" enfants." 

Sous Tancien droit franyais, dans quelques 
coutumes, la jouissance patemelle donnait 
aux parents la jouissance des biens de leurs 
enfants, et, dans ces cas, la coutume obligeait 
spidalement les parents ft payer les d^penses 
de leurs enfants. Ainsi, dans la coutume de 
Paris, il y avait la garde noble et la garde 
bougeoise ; c'est-ft-dire que le ptre noble ou la 
mire nobUf pouvait, aprds le d^ces de Tun 
d'eux, accepter la garde noble de son enfant ; 
et le p^e, bourgeois de Paris, ou la rntre, bow' 
geoise de Paris, pouvait aussi, aprds le d6c^ 
de Tun d'eux, accepter la garde bourgeoise de 
son enfant mineur. Or Tart 267 de la Cout 
de Paris disait que le gardien noble et le gar- 
dien bourgeois avaient ** I'administration des 
" meubles et fait les fruits siens durant la 
" dite garde de tons les immeubles, tant h^- 
" ritages que rentes, appartenant aux mi- 
''uenrs, assis en la ville ou dehors; ft la 
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" cJiATw df payer et ac^nitter par le dit gar- 
•* dirn fes det;«r« eC mrrera^es de rente que 
- dai veni ie? iiis miDeoTB ; U$ notarir, aJim^ 
*" Urft fr.trrlmir Kion Imr Hal rf gthiliU. . ." 
C>r, poarqa.ji, si les parents aont tenas, quand 
meroe lear enfjini minenr a desi^iens, i sup- 
porter j*r»onneiiemeni ies d^pensee de nour^ 
ritare, d'entretien el d'edooaiion de cet 
enfant, I'art de U coutame de Paris, en don- 
nant an jrardien noble, on an ^rdien bour- 
geois, qui ^tait on )e pere, oa la mere, la 
jouissanoe des biens de leur enfant mineur, 
leur aurait-elle present fpSciaUmfnt de nour^ 
rir, alimenter et entretenir cet enfant? Cest 
done que da moment que I'enfant peut pour^ 
voir i oea d(f-penses, les parents n*y sont plus 
tenua. Cesi ce qu'exprime Guyot, va ali- 
ments, p. 31 7 : " 1/ eM <L priixape que I'enlant 
** qui a par lui-meme une fortune ou des 
*• rassources suflisantes pour se nouirir et 
** entretenir, ne peut pas demanderd'aliments 
" i son p^pe et k sa mt^re. Cela est ^t^bli par 
" la loi 5, ff. de agnofcftidit et alendit hberi*," 

Sous Tancien droit romain, la question ne 
pouvait se presenter, puisque le pere ^tait le 
maftre absolu des biens de son enfant comme 
de sa person ne. Mais cette h>gle a ^t^ mo- 
difi^ par Tintroduction des p^cules, et le fils 
a pu, par la suite, avoir des biens s^par^ment 
de ceux du chef de famille; et alors le p^re 
n'ptait plus tenu aux aliments envers son 
enfant Voici ce qu'on lit au Digeste, liv. 25, 
tit. 3, ff. 5,^ 7. Cest un fragment d'Ulpien: 
" Std gi filing pomt se exhibere, ccHimare judices 
" dehent, ne non dehcant ei alimenta decemere." 
U est done certain que le |xTe a droit de 
faire payer les d^i^enses de jjiaurriturti, d'en- 
treiit^n et d'tklutraiion df iaitts par 

leurs reveniis pf^monneJi' 

Jugei /lU'hce. 

f^Bt'l it Di'sgaint, jfiiiandej 

Aljrrd Ihonne^ ^ ^ 



O 



d^fmdeurg nommhneni, et non aux km^er\ 
dan$ la Jcrme d^un Bref ordmmTt, ^m m- 
Toyl tw exception d la forme.— C. proc iri 
mi, 1023, et 35 I "id., C. 6 SJi 21 d t 
(Quibtc). ffetiry v. Simapi, 16 L CR 
273, 

A. Dfxgaint, pour le demandear. 

A. H. Simard, pour les d^endenrs. 
(a A.) 

COVR SUPERIEURE 

Malbaih, 7 fi^vrier L^^T. 
Coram Cimon, J. 
Pellbtibr v. Bouchaed. 
Opposition d jugement^DSpdt—PerfRis.'ioh d^ 

, parfaire—ArL 13S, C proc 
Juofe : — 1. Que Poppomnt d jttgement pru a- 
parte doit dSposer avec 9on opposition r^y^ 
feuUmenl les dSbowse^ encoufui pour ptr^ 
dre tel jugtmeni, mais aiim les /jom-nj-ri 
de Pavocai, satmr : pour ce$ drrrnVr?, >>. 
difftrence entre les items 2 rf 4 <f « tarif'uis 
Cow SupSriewre,da}t9 leg cattgtsdeprm^i'^ 
dasse; 

2. Qw sur motion demandarU le rejet de Cm-^^ 
sition pour ingiiffisance du dSpot, ffum r> 
fopposant monlre cause et soiUientqikl: i«- 
p6t tst suffimntf U M sera accorde un ct- 
tain d4lai pour parfaire ;* 

3. Que la motion sigiiifiie le huitiemejour am^ 
la production de Popposition, et en dcna^ 
dant le renvoi pour insuffigance du dhi, 
sera cependani dedark gignifiie en u-^J^' 
utile, bien que Particle 138 C proc dkicf^- 
que gi la rtponse d un plaidoyer conti^nt df* 
mni/ens dklinaUAres, dilaUnre$, uu ^ ^ 

forme f le dilai pow ripondre eU dc '^^^ 
. jours seulemenL 

'harles Angers, procureurdu demand<?ur. 
. *y. Perratdtj procureur de Topposant 

(C.A.) 




COUR SUPERIEURE. 

Sagubnay, 12 mai IS;?! 
Coram Routhibb, J, 
/ B. DurocB V. J. DuFOCR. 
pSHtoir*!— Interruption de pregcn^t^or 

L'oppoaaDt ATBtt d^pos^ $1.30 en produisftnt h^. 
rition, trm/ A parfairr. 



THE LEGAL NEWS. 



301 



Id 31 ocUjhre 1831, U demandeur seftt concider 
une terre riiuie en laparoisse SL FidHe, la 
potUda pendant deux ans, et Fahandonna 
pcur ften aUer aux Stats' Unis od il demewro 
quararU&^ieux ans. 

Le d6fendeur, son frhre, voyani cette propriiti 
abandonnie, t^en mit en possession j vers 1840, 
yfitdes dffrichements assezcontidtraUes, et 
Vensemen^ chaque annie^ jusqu*d 1880. Le 
demandeur revenu des Etats-UniSf wuhU 
ravcir sa proprUU. Le difendeur refusantf 
une action pititoire fut instituie contre luL 
A eette aciionf le difendeur plaida prescrip- 
tion de 30 ans, Le demandeur ripondit que 
la possession du difendeur n'avaitpas M d 
titre de propriiiaire, et qu^dle avail SU in' 
terrompue. 

La preuve constata que le dffendeur avail poss&- 
di penda nt 37 ans, mats de plus, 

1. Qu'cti 1854, il eitaitfait concider I'arboutant 

de Pimmeuble revendiqui et qu^il itait dit en 
rode de concession, que cet arboulant itait 
bomi d la terre de Basile Dufour (le de- 
mandeur). 2. Que le difendeur avait cou- 
tume de dire au sujk de terrain revendiqui : 
** Si monfrhre revienty il reprendra sa terre 
etpaiera mes travauxj'^ 

Juoi : — 1. Que Vacte de 1854 comportait une re- 
connaissance suffisante du droit de propriiti 
pour interrompre la prescription, 

2. Que les paroles du difendeur, " «t monfrhre 

revienty il reprendra sa terre et paiera mes 
traivaux," dhnontraient dairement qu^U 
n'avait paint possidi d titre de propriitaire. 

Et qu^en consiquenoey le pUMoyer de prescrip- 
tion devait ilre dibouli. 

Le 31 septembre 1882, ce jugement ftit con- 
firm^ usanimement en Revision, Meredith, 
J. C, Stuart et CaroD, J J. Autorit^s cities k 
rappni de la demande : 2183 et 2227, C. C. 
Marcad^, Prescription, p. 205, 66me. Edition, 
145 et 117. Mourlon, vol III, Nos. 1882-1856 
et seq. Dalloz, Verbo prescription, Nos. 570 
et eeq., et 585. Troplong, Prescription, No. 
617, oA il cite Pelvincourt Troplong, Nos. 
915, 924, 927. Pothier, obligations, Na 692. 

Charles Angers, procnrenr du demandeur. 

/. S. Perrault, procureur du difendeur. 
(o. A.) 



SUPERIOR COURT-^MONTREAL* 

CoUection^Paiement par dibiteur solidaire— 
Subrogation — Preuve — Aveu, 

Jugi, la Qu'un dibiteur qui paie une 
dette ft laquelle 11 est tenu conjointeraent et 
solidairement avec un autre, est de plein 
droit subrog^ au cr^ancier pay6 contre ce 
dernier dibiteur. 

2o. Que dans ce cas Taveu du cr^ancier 
pay^ ou de son procureur est suffiaant. et est 
une preuve legale du paiement qui a op6r^ 
la subrogation.— iS^orey v. OuUbault & MeVey, 
en revision, Johnson, Taschereau, Gill, JJ., 
30 avril 1887. 



Jugement rendu d Vitranger — Prescription — 
Dinigalion^ Documents auihentiques, 

Jugi, lo. Que dans une action pour 
rendre ex^cutoire un jugement rendu sur 
billet promissoire dans un pays Stranger, le 
d^endeur ne pent opposer la prescription de 
cinq ans- 

2o. Qu'une simple d4negation du jugement 
rendu et des faits y contenus est nulle et non 
avenue, le d^endeur doit proceder contre le 
jugement comme la loi I'indique pour les 
pieces authentiques. — Dunbar v. AlmouTy 
Jett6, J.,27juinl887. 



Vente judiciaire d^immeuUe—Annonces— 
Erreur — Frais. 

Jugi, lo. Qu'il y a une erreur suffisam- 
ment grave pour faire maintenir une oppo- 
sition afin d'annuler k une saisie-execution 
d'un immeuble, lorsque les annonces du 
sh^rif pour la vente judiciaire de cet im- 
meuble le d^cr^tent comme ayant 108 acres 
de superficie, tandis qu'en r^it6 il en a 195. 

2o. Que toutefois lorsque le saisi a eu con- 
naissance de cette irregularity d^ le com- 
mencement, n'en a pas avert! le sh^rif en 
temps utile, alors qu'il pouvait faire, mais, 
au contraire, a attendu ft la veille de la vente 
pour faire une opposition, il devra payer les 
frais de la saisie et de Topposition jusqu'ft la 
date de la contestation de cette derni^re par 
le saisissant. — Exchange Bank v. Lauzon 
jW,J.,27juinl887. 

* To appear in Montreal Law Reporta, 3 S. C. 
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Umfruitier — Taxes municipaks — Donation — 
Clawe (TinsamssabiliU — Vente jvdiciaire, 

Jugif lo. Que les taxes manicipales et 
autres impositions publiques soDt & la charge 
de Tusufruitier. 

2o. Qu'un donateur ne peut, par une clause 
d'insaisissabilit^, soustraire les biens donn^ 
aux charges et contributions impos^es dans 
I'int^r^t public ; et que malgre cette clause 
d'insaisissabilit^ les biens qui y sont sujets 
l^uvent Stre vendus pour taxes municipales. 
— La cm de MontricU v. Bronidon, Jett^, J., 
27 juin 1887. 



Succession mcante — Qaratewr — VenU des biens 
— FormulitSs, 

Jugif Que les formalit^s imposes par la 
loi pour la vente par le curateur des biens 
meubles et immeubles d'une succession 
vacante, sont imperatives, et sous aucune 
circonstance le juge ne pent sur simple 
requSte en permettre la vente. — Ex parte 
Lamothe, Ta^^chereau, J., 16 avril 1887. 



Abandonment of Property — Appointment of 
Provisional Guardian, 

Held, 1. That the Provisional Guardian 
appointed to property judicially abandoned 
must be resident within the Province of 
Quebec. 

2. The decision of the prothonotary ap- 
IX)inting a Provisional Guardian may be 
revised by the Court or judge. 

3. Where the interests of the Provisional 
Guardian appointed by the prothonotary are 
adverse to those of the creditors generally, 
his appointment may be set aside. — McDou- 
gall v. McDougall et al., & Munro, Davidson, 
J., July 15, 1887. 

Tariff of Fees — Petition under Liijuidation Act 
of 1882. 

Held, That Nos. 41 and 42 of the Tariff of 
Fees are applicable to a petition praying that 
liquidators under the Liquidation Act of 
1882, be ordered to deliver up property 'in 
their possession. — In re Adams Tobacco Co., <& 
Hen^haw, Petr., Mathieu, J., June 28, 1887. 



LAW AND RELIGION IN THE PRCh 
VINCE OF QUEBEa 

A reoent discussion on the exclnsum ci 
persons disavowing the existence of a Sup- 
reme Being, and of a future state of rewmnk 
and punishments, from testifying in a ooort 
of justice, introduces us to tbe coDsideratica^ 
of the much broader and important qn^^on 
of the effect of the quasi-religious system of 
law of our Province upon tbe status of those 
citizens who acknowledge no religious belief 

The French code, entitled the Code Napol- 
eon, was adopted as tlie model upon wbid^ 
our Civil Code was framed, bat in many 
instances, either from design or negligence. 
innovations were introduced, and departures 
from the spirit, as well as thetext, were 
made in our codification, which have tended 
to contrast the latter unfavourably with the 
universally appreciated code of France. 

Under the Code Napoleon, no disqualifi- 
cation ensued on account of any religious 
belief; its enactments were confined to rules 
of law, governing the intercourse between 
man and the State, and were not rendered 
dependent for their maintenance upon tJie 
performance of any obligation towards a 
Supernatural Being. 

Our codifiers have seen fit, in the matter 
of acts of civil status, to cling to Uie M 
opinions, and have ignored the judidoos 
provisions of the French law. Under the 
latter code, the celebration of marriage and 
its registration, as well as the r^istration 
of births and deaths, were declared to be 
matters purely civil, and left to the officers 
of the State to perform ; under our law, tbe 
Church takes the place of the State in these 
important duties, and to it, only, is allotted 
this power. 

It is unnecessary to dilate upon the abso- 
lute importance of the proper celebration of 
these ceremonies, and of the official recog- 
nition and proof of births, marriages^ and 
deaths, the three great epochs of human 
exintenca Some very cogent reasons must 
be advanced why the duties thereof shooUl 
be allotted to any particular set of individ- 
uals unconnected in any official capacit.v 
with the State. 

To illustrate, the law and practice in fonse 
here require that at the beginning oi eac4 
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year the minister or priest of a congregation 
should procure from the court a hlank hook 
initialled, page hy page, hy one of its officers; 
and, having at all times in his possession the 
church register, the minister is ordered to 
enter in the register and in the hlank hook 
mentioned, which is to he an annual dupli- 
cate of such register, all the ceremonies he 
performs of christening, of marriage, and of 
burial, and he must have these entries signed 
by the contracting parties and their witness- 
es, in cases of marriage, and in the other 
instances, hy the nearest relatives. 

It requires no legal training to perceive at 
a glance how inefficient is this method, and 
how the door is opened to the encourage- 
ment of fraudulent practices, — and this is 
more evident in the case of births — as the 
lapse of time between the birth and christen- 
ing of a child may vary considerably with 
the health of the infant, of its parents, and of 
the surrounding circumstances. 1 he law fixes 
no time within which the ceremony should 
be performed, or that it should he perform- 
ed at all, and provides no penalty for non- 
compliance, and such are the ignorance and 
laxity of many ministers, that instances are 
not wanting, where in lieu of the parent.^, 
relatives, or those required to sign the regis- 
ters, so doing, the whole entry and signa- 
tures are written by the officiating clergy- 
man himself; and again, although in every 
register the law upon these matters is 
printed, we have seen the custodians of such 
registers retaining possession of the duplicate 
—which should he returned to the court 
within six weeks of the close of the year — 
for a period of six years. 

These defects apply to the imperfect ad- 
ministration of the law, hut the greator 
question is the imperfection of the law itself. 

The law constituting the pastors of con- 
gregations the celebrants of these ceremon- 
ies and the custodians of these registers, the 
query which naturally suggests HsgM is, " In 
what manner are these ceremonies to be 
performed, and how is the registration of 
acts of civil status, in which a person, who 
is attached to no religious congregation, is 
foncerned, to be made ? " The answer would ' 
be, " None." The law simply made no pro- ' 
vision for any such case. Our codifiers could , 



evidently not realise that a person could so 
offend as not to be horn into some religion, 
and marry and die in it, and consequently 
treated not of absurdities. Yet it was in 
the latter half of this enlightened century — 
in 1865 — that our code was promulgated. 

Tolerance is a word not newly coined, but 
growing in significance daily; it implies 
more now than perhaps at its origin was 
conceived. Under its banner. Church in 
State must go, and all solely religious refer- 
ence in laws be erased. It may be that law 
owes its origin to rehgion, or rather that 
religion was the means of promulgating and, 
preserving laws, hampering them, however, 
very soon with extraneous matter ; t.e., 
supernatural obligations. Commendable as 
its inception may he, and thankful as we 
are for the cause which originated and 
fostered the law, we find it necessary, in the 
exercise of equal justice to all, to distinguish - 
between the mundane and the supernatural, 
the secular and the religious^ the acknow- 
ledged and the debatable. 

Religious belief and ceremonies change 
and alter. Differences arise between the 
adherents of the old school and the followers 
of the new; to avoid conflict, the whole 
matter of difference, which is not immedi- 
ately essential to our existence and govern- 
ment, must be placed without the pale of the 
law. This once acknowledged, the raison 
d'etre of any religious qualification in the 
subject or citizen, in his intercourse with tho 
State, ceases. 

In the eyes of the law all must he equal. 
No examination can be made into the religi- 
ous belief or disbelief of a man— his thoughts 
are his own inviolable property, his consci- 
ence is not subservient to any other man's 
dictates. Other and compreheneive worldly 
tests as to his capacity to enjoy any or all 
the rights of citizenship, must and elsewhere 
have been introduced. 

Applying these principles to the question 
proper, there can be no valid reason given 
for the sole deputing of celebration and of 
registration of births, marriages, and deaths 
to clergymen, or of surrounding them with 
any religious observances. A man who pro- 
fesses no religious belief, or a belief different 
to that of any established congregation, has 
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as equal a right to have his marriage, the 
birth of his child, or other acte of civil statos, 
in which he is interested, properly and legal- 
ly celebrated and acknowledged, sus has the 
most professed religionist A clergyman is 
not obliged to celebrate or register the mar- 
riage of a man who does not profess his 
religion ; and we find, as a matter of fact, 
that men who cannot conscientiously ally 
themselves to any of the known religious 
dogmas, have to throw themselves upon the 
mercy of a neighbouring minister in order 
to procure a legal certificate of what should 
primarily be a civil ceremony. The marri- 
age must be performed under the cloak of 
some religious belief. Is, then, the object of 
the law to foster hypocrisy ? For such, in 
reality, is the efiect 

One would think that, so palpable is the 
injustice of our legislation upon this subject, 
agitation would have been long since rife for 
its amelioration; but so strong a hold has 
the Church, even at this day, upon this be- 
nighted Province, that any attempt to assim- 
ilate our law in this respect, to that of all 
civilised countries, would be futile. Until 
the average intelligence of our people equals 
that attained years ago by other nations, so 
long will this outrageous state of things 
exist—" Nemesis," Montreal^ in the'' Week." 



RESPONSIBILITY FOR A POTMAN 
A case of interest to licensed persons was 
heard at the Epsom County Court, on August 
19, before His Honour Judge Lushington, 
having been remitted from the High Court. 
Jane Crawford, a married woman, of Sutton» 
sued Mr. J. H. Brown, landlord of the Robin 
Wood Hotel, Sutton, for 250/., damages claim- 
ed for the wrongful act of the defendant's 
servant. The facts were briefly as follow : 
On February 2, ])laintiff^ went to defendant's 
bouse, and after staying some time was put 
out by the potman, it being alleged on her 
behalf that she was thrown out by the man, 
who kicked her and broke her leg ; and on 
the defendant's behalf that she was put out 
quietly, but being intoxicated slipped and 
fell His Honour held that there was no 
case to go to the jury, seeing that there was 
no evidence to show that the landlord gave 
instructions for the potman to be violent, or 



that> even suppoeing the violence alleged 
was used, which was not admitted, it was of 
such a nature as could have been prevented 
by the defendant, and the plaintiff was there- 
fore nonsuited. — Law Journal. 



INSOLVENT NOTICES, ETC. 

Quebec Official OazeUe, SepL 10. 

Judicial AbandonmenU, 

D^ry A Larue, traders, St. Charles, Sept. 6. 

Hogle & Co., earriaffe maoafaotarers, Sherbfooke, 
Anc 90. 

Ovila St. Charles. Montreal, Aog. 31. 

Riohard Swalwell, Montreal, Sept. S. 

Louis 0. Villenenve, dry goods, Quebec, Sept. 5. 
(Juraiora at^pointed- 

Re Beaudet k Chinio.— D.Rattray and £.W.MethoC. 
Quebec, curator, Sept. 6. 

Re Ferdinand Biron.— 0. Millier and J. J. Griffith, 
Sherbrooke, curator, Sept. 6. 

Be Desjardins k Martel.— L. G. Lepine, Quebec, 
curator, Sept. 6. 

Re Marie Euphemie Laforce (P. £. lAbelle & Co). 
Terrebonne. — Kent St Turootte, Montreal, onrator, 
Sept 2. 

Re William Garbutt, buteher.— Fulton k Ridiard*. 
Montreal, curator, Sept. 8. 

Re Ovila St. Charles.— C. Desmartean, Montreal, 
curator, Sept. 8. 

Dividends. 

Re Jas. A. Douffl as.— First and final diridend, pay- 
able Sept. 28, A. W. Stevenson, Montreal, curator. 

Re Patrick Thomas Gibb, wire- worker.— Dividend' 
Seath k Daveluy, Montreal, curator. 

Separation as to property . 

Marie Louise Goyer ts Jean Bte. Lancevin aiiat 
Lacroiz, St. Laurent, Sept. 7. 

Marie Malvina Grenier vs. Jean Baptiste Gameea, 
farmer, Notre Dame de la Nativity de Beaaport, 
Aug. 81. 

Sophie Laurior vs. Victor Th6odule Daubigny. 
veterinary surgeon, Montreal, SepL 8> 

Victoire Meunier vs. Isaie Choqnette, blacksmith. 
Iberville. Sept. 7. 

Ezilda Therrien vs. Jean Bte. Paquet, St Vinceot 
de Paul, Aug. 8. 

Eugenie Warrieur vs. Louis Riendean, Montreal. 
Aug. 6. 

Appointments. 

John Sleep Honey, Arthur Benoni Longpr^ and 
Adolphe Chcrrier, to be joint prothonotary, Superior 
Court and clerk of Circuit Court for district of 
Montreal. 



GENERAL NOTES- 

Nous avons le regret d*annoncer la mort de Me 
Bonenfant, ancien avou6 pr^s le Tribunal civil de 
Nogent-sur-Seino. 

.Vic Bonenfant avait ezerod ses fonotions pendant 

fres de cinQuante-sept ans : il ne s'en ^tait d^mis eo 
SK5 que m>ilgr6 lui, vaincu parl'&go. Illais«erale 
souvenir d'un hommo pnjfond^ment loyal ethonnete : 
il avait le culte du droit et k une experience eoosom- 
m^e do8 atffiires il joignait un talent de parole aa<^uel 
touB s'accurdaient ^ rendre rhomma«e le plus ni^rit^. 
Me Bonenfant eat d^c^d k Nogent-sur-Seine « 
rage de quatre-vingt-oinq ana. 
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The dimination of the appeal list at 
Montreal, anticipated on p. 177, was nearly 
horne out by the fact, the September list 
containing but 89 appeals, against 109 in 
the list for September, 1886. An examin- 
ation of the pzevlous lists shows that the 
coart has about completed the hearings in 
cases set down in January last, in addition 
to Crown and other privileged cases. Seven 
judgments were rendered in cases heard 
during the September term, the appeal 
being dismiss ad in every case. 

Mr. Charles, Q. C, has been appointed to 
Uie vacancy in the Queen's Bench Division, 
caused by the resignation of Mr. Justice 
Grove, referred to in our last issue. The 
Law Journal says of the new judge : "Sir 
William Grove's successor is a man who for 
some years has only not been made a judge 
when there was a vacancy, because what is 
everybody's business is nobody's business. 
He has declared himself a Conservative in 
politics, but his seat on the bench was a 
matter altogether independent of everythii^g 
but his fitness for it. Mr. Charles has 
borne the burden and heat of the day at the 
bar as a junior on circuit, a reporter in the 
Exchequer, and as a leader in heavy cases 
involving profound law. His practice has 
been varied, but his breadth of view has not 
been spoilt even by the subtleties of ecclesi- 
astical disquisition. In the opinion of his 
circuit, which on this head is generally in- 
fallible, he is a man of fine temper, actively 
good-natured, but strong-willed. Like Lord 
Herschell and the late Mr. Justice Quain, he 
entered on the world from the London Uni- 
versity College. High expectations of a new 
judge are said to be unlucky, but Mr. Charles' 
qualities are of a kind about which there is 
no uncertainty." 



The following, from the Albany Law Jovmr 
al, is suggestive of one of the inconveniences 
of the judicial ofiSce :— *' Our advice to law- 



yers about vacation has been followed by at 
least two very high judicial dignitaries of 
this State, who attend base-ball matches 
together. Probably they find the benches 
rather less easy than that which they are 
accustomed to sit on as magistrates. For 
ourselves, we never attend a ball game with- 
out recalling an anecdote of a celebrated 
Vermont judge, of whom one of the * side 
judges ' once said that the former never ask- 
ed the latter his opinion more than oncei 
and that was at the close of a tedious day's 
session, when he turned to him and said, *I 
ache like fury ! Don't you ?— or words to 
that effect" 



COUR SUPERIEURR 
BIalbaib, (Dist de Saguenay), 5 sept 1887. 
Coram Routhihr, J. 
PoTviN V. LuciBN Tbuchon, ot Jos. Tbucshon 

Opposant. 
Opposition d une saisie'immobUitre hnanie de 

la Cour de Cfirctdt — Affidavit 
Jug6 : — lo. Qu^apris VimanaHon d^un hrrf de 
"Fieri facias de terris " contre les biens im- 
mobUierg du difendeWf rapportabie d la 
Coto* SupirieurCf la juridicHon de la Cour 
de Circmt eH ipuisSe, et que toutes lespro- 
cidures subsiquentes relatives d VexicuHon 
80ni de la juridicHon de la Cour Suptrievre, 
2o. Q^^en consiquence une opposition afin 
d^annvler la aaisie immobilize doit Hre 
adressSe d la Cour Suph'ieure, et que Vaffi- 
dant accompa,gnant cette opposition ne doit 
pas itre assermentie devant le greffier de la 
Cour de Circuit. (C. P. C art. 1088— /S. 
R. B, C 8. «. 203-206). 

La motion demandant le rejet de I'oppo- 
sition est accord^ avec d^pens. 

J. Si Perrault, pour le demandeur contes- 
tant. 

A, H, Simard, pour I'opposant. 

(C.A.) 



COUR DE CIRCUIT. 

Sagubnay, 31 Janvier 1883. 
Coram Routhibr, J. 

DUPOUR V. DUFOUB. 

Droit de rStention — Fruits et revenus — Impenses 
et am&iorations. 
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JvQt i^Que le tiers reterUewr eondamni d rendre 

rimfneuble qu'U diHent aprhs Ixquidaticn 

desfirdU et revenw ei des xmpenseM et ami" 

liorationSf ww la riserve de ton droit de r^ 

ientum ifU y a exeldatU en 9a faveur, a 

droit de percevoir ks fndts de Pimmeuble 

revendiqui jiuqu'au jugement final, muf d 

rendre compte au propriStaire. 

An mois de mai 1881, le demandeur en 

cette cause institaa oontre le d^endeur una 

action revendiqnant la propri^t^ d'un im- 

meuble et concloant de pins & oe que le d6- 

fendear fClt eondamni k lui payer una soxnme 

de $1200, poor les Araits et reveniiB par lui 

pergus depuiit 40 ans. 

Le d^fendeur contesta le droit de propri6t6 
du demandeur, et plaida de plus qu'il avait 
poBS^d^ de bonne foi, et qu'il avait droit de 
retenir Timmeuble jusqu'au remboursement 
de la Bomme de $1600, pour ses impenses et 
am^liorationB. 

Par jugement en date du 12 mai 1882, le 
futd6clar6 propri^taire, et la cour ordonna 
que lee fruits et revenuB et impenses et am^ 
liorations seraient ^valu^s par des experts. 

Dans le cours de Thiver 1881 et 1882, alors 
que la cause ci-dessus ^tait en d^lib^r6, le 
d^endeur fit couper et enlever sur la terre 
en litige, uue trentaine de cordes de bois de 
chauffage. 

Tel que dit ci-dessus, le 12 mai suivant, le 
demandeur fut d^clar^ propri^taire, les 
experts furent nomm^ pour ^valuer les im- 
penses et fruits, mais seulement jusqu'jl 
rinstitution de Paction, savoir: au mois de 
mai 1887. 

Le demandeur institua alors contre le d^ 
fendeur une saisie-revendication du dit bois. 
Outre les faiti ci-dessus, il all^guait que le 
d^fendeur n'avait ainsi d^t6rior6 I'immeuble 
qu'en provision du jugement qui d^lara le 
demandeur propri^taire ; que les experts 
d'apres Tordonnance les nommant, ne pou- 
vaient ^valuer les fruits et revenus, qu'A 
venir & rinstitution de Paction p^titoire, en 
mai 1881, et ne pourraient en consequence 
tenir compte du bois coup^, et q\x*k tout 
ev^nement le demandeur en 6tait propri6- 
taire. 

Le d^endeur plaida qu'il avait un exc^ 
dant d'impenses en sa faveur, et avait droit 
de retenir Timmeuble comme les fruits et 



revenus en provenant, jusqu'au ramboarss- 
ment de tel excddant, et A tout ^v^Dement 
jusqu'ft ce que Texpertise et le jugement finsl 
euBsent ^tablis les droits des parties 

Jugement : — 

" La cour, consid^ant que le demandeur 
n^a pas prouv6 les all^gu^ de son action en 
oette cause; 

"Consid^rant qa'en vertn du jugement de 
de la cour sup^rieore de oe district^ oi date 
du 12 mai 1882, invoqu^ dans FactioQ en 
cette cause, et qui a dMai6 ledemandenr 
propri6taire de Pimmeuble dteitenladite 
action, le d^fendeur a droit de retention sur 
le dit immeuble jusqu'ft oe qnll ait M lemr 
bourse des impenses et ameliorations par hi 
fiaites, sauf deduction des fruits et levenus ; 

*' Considerant que les dites impenaas ek 
ameliorations auxquelles a dioit le defendeor, 
ne paraissent pas avoir ete liquidees, et que le 
droit de retention du defendeur eodste en- 
core; 

"Considerant qu'A titre de letmftear dn 
dit immeuble, le defendeur a droit d'eo pe^ 
oevoir les fntits i chaige d'en rendre comple 
au demandeur, et de les impnter sur les iiD- 
penses et ameliorations que le demandeor 
lui doit et qu'il avait droit en ooDS^qiieaoe 
de couper le bois revendique en oette cauw 
sauf ft en rendre compte ; maia que le dit de- 
mandeur ti*a pas droit de saisir-ieveDdiqiwr 
le dit bois comme lui appartenant, au moins 
quant k present ; 

"Benvoie Taction du demandeur avec 
depens, sauf le recours du demandeur poor 
se faire rendre compte du dit bois et des 
autres fruits et revenus dn dit immeuble, 
s'il y a lieu" 

Charles Angers, procureur du demandeur. 

/. S, PerrauU, procureur du defendeor. 
(c A.) 



COUR DE CIRCUIT. 

Shsbbbookb, so aviil 1887. 
Coram Brooks, J. 
Charland et aL v. ^rBNSON, et La Mima- 
TE dkWotton. 
Election munUs^fale — ConteHaiion, 
JuGi:— 1. Que la ooiUettaiion ^me BtOum 
municipaie, d^apr^ les arUeUs 846 ei m- 
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wmU duC M., etla demande en ooMoHon 
d^vne wmination faiU par le comeU mtmi- 
dpai^ en veriu de Vartide 100 du C M,, 
peuvent m /aire par tme aeule ei mime 
Ttqyiite^ g^Uya alUgatMn de fraude, eoUu- 
mon et eon^raHon ; 

2. Qu*encecaalesrequirantsne sont point tenus 

d'opter, attendu que les deux demandes ne 
iont point incompadble» : 

3. Que la requite en pareil cos peutStreprSeentie 

pltu de 30 jowB apr^B VSleetion, pourm 
qnfeUe ait Heu dan$ les trente joutb suivant 
la nomination par le conseUf et qu^en eette 
eauae la prisentation de la requite le 16 
fivrier esi miffi»ante ; 

4. Qu^enpareU eas, d difaut de preuve defraude^ 

collusion et eonspiration, la Cow Banspro- 
noncer UL-deBBUs ^appviera but la nuUiU de 
rHecHon pour didarer la nomination faite 
par le eonseil iUigale et nuUe; 

5. Qu'en pcareil oew, il n'y a point lieu d^accorder 

une nowxUe HecHon, la Cow taisBant la hi 
Buivre Bon cows ; 

6. Q^enpareUoaSjUmBleBfraiB^y eompriBoeux 

d^ejiquite, doivent retomber bw lamunid' 

paHti, Hen qu^eUe n^ait point contesU la 

requite quant d la vaUditi de ViUctum, 

mais qu^elle ait Beulement dffendu la nomi" 

nation du conBeU, nonobBtant le fait qu^eUe 

n*a point aetigni de Umoins. 

U B'agit d'niie requSte par cinq ^lecteors 

manidpftux pour faire annoler Vikction de 

rintim^ StenaoD, d^lar6 61a oonseiller ma- 

cipal de Wottxm, le 10 Janvier dernier, en 

verta des articles 846 et soivants du Code 

MonicipaL £n mtoe temps, et par la mtoe 

reqaSte^ on demande que la nomination de 

Tintim^ Stenson comma tel oonseiller par le 

oonseil, en date du 19 Janvier dernier, soit 

d^claiig nolle, et qu'une nouvelle Election ait 

lieu. 

Void les laits : le 10 Janvier, Taasembl^ 
des ^lecteniB eat lieu sous la direction de 
J. H. C Lajoie, prudent de P^lection. Les 
candidats soivants furent propose : Gyprien 
Gosselin, point d'opposant, d^lar^ ^u; P. M. 
Beliale el Adolphe Allard, I'un contre Tautxe ; 
Am6d6e Tnrcotte, point d'opposant, d6clar6 
&a; M. T. Stenson. II y avait done dnq 
candidats poor remplir trois si^es, savoir : 
ceox de MM. J. B. Bichard, Am6d6e Tor- 



cotte et P. M. Belisle. La difficolt^ vint de 
ce que les 61ecteurs des deux partis entrant 
aussit6t en pourparlers afin d'6viter une con- 
testation. Non-seulement Theure r^glemen- 
taire apr^ la presentation des candidats 
6'6coula & discuter, si bien qu'il passait une 
heure, au dire des t^moins, lorsque le diff(§- 
rend fut r^M 4 Pamiable et d'un conmiun 
accord par Tdlection de M. Stenson 4 Tunar 
nimit^ des suffrages, les deux candidats 
Belisle et Allard s'^tant retires en sa favour. 
Quelques jours aprds, M. Plamondon, chef du 
parti oppose 4 M. Stenson, se mit en frais de 
revenir sur oe qui avait 6t6 fait, pr^tendant 
que Section 6tait nulle. Be U la contes- 
tation, n s'agit de savoir si, dans ces dr- 
constances, les ^lecteurs municipaux ont le 
droit de faire un arrangement k Tamiable, 
non ddfendu, sinon autoris^ par la loi. B est 
admis que tout a ^t^ fiait de bonne foi des 
deux cdtes. Les requ^rants ont all^6 
fravde, coUuaum ei conepiraHon de la part de 
rintim^ Stenson et de ses partisans, mais il 
n'y a aucune preuve de cela, comme la cour 
Ta d^lar^ k Tenqu^te et encore en rendant 
le jugement. Au contraire, il est amplement 
prouv^ que M. Stenson ne voulait point 6tre 
candidat et qu'il a fait tout en son pouvoir 
pour se retirer, afin de ne point priver les 
gens du 16 rang de leur oonseiller. 

Aus8it6t aprds r^lection, M. Stenson,— qui 
est inspecteur d'^les et comme tel exempt 
des charges municipales, et qui se croyait 
incompetent pour d'autres motifb, — adressa 
au 8ecr6taire-tr6sorier une declaration qu'il 
refusait d'acoepter la charge de oonseiller. 
De 14 la nomination du 19 Janvier par le 
consdl, M. Stenson s'^tant mis en r^le dans 
rintervalle quant aux autres motifs de leftis 
et ayant consenti 4 ne point r6clamer le be- 
nefice de Texemption. 

H est bon d'observer que d6s le debut les 
intimes avaient mis, au moyen d'une requete 
4 cette fin, les requerants endemeure d'opter 
entre VH^stion et la nomination. M. Stenson 
disait: *'Moi,jen'ai lien 4 voir dans la pro- 
cedure qui a pour objet de fiaire annuler ma 
nomination, en vertu de Tarticle 100 du C. M., 
je n'ai 4 repondre que de Veiection du 10 
Janvier." De son c6te, la monidpalite disait : 
''Noas n'avons rien 4 voir dans la contes- 
tation de r&eetion de M. Stenson. Pourquoi 
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serions-nous forces de r^pondre & cette partie 
de la requite?" 

La cour passa outre ft oette demande, pour 
le motif qu'il y avait auisi all^ation de 
fraude, collusion et ooDspiratlon et qu'il 
fiallait attendre la preuve. 

Les deux intim^ se viient done forods de 
plaider au m^rite de la requite en entier. 

11 Stenson, pour toute d^ense, relata les 
Cuts et d^lara qu'il s'en rapportait k la 
justioe. 

La municipality, de son c6t6, plaida qu'elle 
n'^tait point responsable de VHectum du 10 
Janvier, et que la fuminaiion faite par le 
conseil le 19 Janvier ^tait parfaitement legale 
et valide. 

A Penqudte, les requ^rants flrent entendre 
un grand nombre de t^moins pour prouver 
leurs all^ations de fraude, collusion et cons- 
piration. Us ^hou^rent compl^tement sur 
ce point, tellement que la cour arrdta la 
d^ense au oours du contre-interrogatoire, 
d^arant qu'il n*y avait aucune preuve de 
cechet 

Les faits, tels que rapports ci-dessus, 
furent prouv^s en substance, tant par le 
rapport du pr^ident de T^ection et les ex- 
traits du livie des deliberations, que par les 
temoins entendus de part et d'autre. 

La municipality ne fit point entendre de 
temoins, tous les t^moius assign^s Tayant 
ete dans la contestation entre les requ^rants 
et I'intime Stenson. 

Void le texte du jugement : 

"La Cour, etc. 

" Considerant que les requ6rants ont prou- 
v6 que, le 10 Janvier dernier, la pr6tendue 
election de I'intime Michael T. Stenson, ft 
une assembiee convoqu^e des eiecteurs de 
Wotton, etait entidrement iliegale, nuUe et 
contraire aux dispositions du Code Muni- 
cipal; que le refus subsequent d'accepter 
telle charge de conseiller municipal pour le 
motif d'exemption, et racceptation par Tin- 
time et la nomination par resolution du 
consei] municipal du canton de Wotton, 
etaient iliegaux et nuls. 

"£n consequence, declare le dit acte du 
dit conseil en date du 19 Janvier dernier, 
nommant Tintime, M. T. Stenson, conseiller 
municipal, pour remplir la vacance, illegal, 
nul et de nul effet, et Tannule et met ft neant, 



avec depens contre Tintimee, la mnniciptlit^ 
de Wotton; 

'^ Et, vu que le dit M. T. Stenson n'a pdnt 
conteste la lequfite des reqaeranls, poor ao- 
tant qu'elle a raj^rt ft la legalite de la dite 
election et de la dite nomination telles qu'al- 
leguees, mais s'en est rapporte oependant i 
la decision de cette cour ; 

" Maintient la requfite des reqnerants jos- 
qu'au point de mettre ft neant la dite it§K>- 
lution, mais sans drais centre le dit Michael 
T. Stenson ; et rejette la demande de l^time 
Stenson pour permission d'amender sa de- 
fense, sans frais." 

Ivet, Broum de French, poor lea requeranls. 

BUanger <k Oenest, pour Wotton. 

/. H, N, Richard, poor Stenson. 
(uaB.) 



CHANCERY DIVISION. 

London, Aug. 9, 1887. 

Coram Stiruno, J. 

TEm Lbbds Estate Boildinq and Invest- 
MBNT Company (Lot.) v. Shbphxbix 

Company — Directon --MrfeoMnec -— Payment 
of Dividend out of Capital— False Baianee- 
sheets — Auditor's Liability. 

In 1869 the plaintiff company was formed 
and registered under the Act of 1862 for the 
purpose of dealing in lands and lending 
money on mortgage. In 1882 it went into 
voluntary liquidation. 

By article 63 it was provided that when 
the company paid a dividend of 5 per cent 
the directors were to receive 10*. for every 
meeting attended by them, and the remnoe- 
ration was to be increased by 2«. 6c2. ibr 
every additional 1 per cent of dividend. 

By articles 79 and 80 the directors were 
authorised to declare a dividend upcm audi 
estimate of profits as they might think pro- 
per to recommend, but no dividend was to 
be payable except out of profits. 

Articles 86 to 89 provided that the direc- 
tors should cause true accounts to be kept, 
and should lay before the company once in 
every year a statement of the inoome and 
expenditure, and also a balance-sheet in the 
form prescribed by Table B. of the Compan- 
I ies Act^ 1862. 
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Articles 90 to 101 related to the auditing of 
the accounts, and provided that the auditors 
should state in their report whether in their 
opinion the balance-sheet was a fall and fair 
balance-sheet, properly drawn up so as to 
exhibit a true and correct view of the state 
of the company's affairs. 

The articles also provided for the appoint- 
ment of a manager and secretary, whose re- 
muneration was to be fixed by the directors. 

Except in 1876 the company made no pro- 
fits during the whole period during which it 
carried on business. 

This action was brought by the company 
in Uquidation against the directors, the man- 
ager, and the auditor of the company to 
make them liable in respect of certain sums 
paid out of capital for dividends, and for fees 
and bonuses to the directors and manager 
respectively. 

The balance-sheets were false and mis- 
leading and contained fictitious items, and 
were framed with a view to the declaration 
of a dividend. They were prepared by the 
manager and examined by the auditor. In 
examining the balance-sheets, the auditor 
was not furnished with a copy of the articles, 
and he did not comply with their provisions. 
The directors did not investigate the ac- 
counts, but trusted entirely to the manager 
and the auditor; and they did not know 
that the company had been pay iog dividends 
out of capital, or that the balance-sheets were 
inaccurate. The balance-sheets were not 
shown to the shareholders as required by 
the articles. 

Sir Horace Davey, Q.C., Buckley, Q-C, and 
W, Baker for the plaintiff company. 

Sir Henry James, Q.C., and E, W, Byrne; 
Pearaon, Q.C., and Swinfen Eady; Graham 
HattingSf Q.C., and Ashton Cross ; MrUay^ 
Q.a, and Fancell; Tindal Atkinson, Q.a, and 
D. Siurges ; BardsweU and Ingle Joyce for the 
several defendants. 

Stiruno, J., held, following In re The Ox- 
ford Benefit Building and Investment Society, 
56 Law i. Bep. Chanc. 98, that the directors 
were bound to make good the several sums 
paid out of capital, and that the manager 
and auditor were liable for damages to the 
like amount With reference to the case 
against the auditor, his lordship said that it 



was the duty of the auditor not to confine 
himself merely to the task of ascertaining 
the arithmetical accuracy of the balance- 
sheet, but to see that it was a true and accu- 
rate representation of the company's affairs. 
It was no excuse that the auditor had not 
seen the articles when he knew of their 
existence. The Statute of Limitations had 
been pleaded on his behalf, and the plea had 
not been resisted, so that his liability would 
be limited to the dividends paid within six 
years of the commencement of the action. — 
Law Journal, 22 N.C. 130. 



COUR PAPPEL DE PARIS (4e Ch.) 

29 juillet 1887. 

Pr^idence de M. Faubb-Bigubt. 

G. V. P. 

PtdssancepaterTtdle— Garde desenf ants— Droiti 

du p^e~-Droits des aietUs—VisiUs. 

n est de VintirSt mime de Venfant qu*U exisU 
enire lui et ses grand&parents des relaHans 
suiffies et continues qui lui conservent lew 
• affection. 
En consiquence, les gremda-parents peunenl Ore 
autorisis d envoy er chercher, d des jours dl- 
terminis, leurs petits enfants chez le phre d 
charge de Us y fairs rammer d wne heure 
fixSe. 
^ lepltre pritendrait vainement d cet igard les 
oUiger d se contenter de visites faites en sa 
prisenoe ou en prisence d^une personne cW- 
signie par lui, 
M. G..., demeurant dans les environs de 
Corbeil, a mari6 sa fiUe jl M. P. .., n^gociant 
dans la m^me ville; la jeune femme est 
morte en donnant le jour k son premier en- 
fant. Pen apr^ M. P... s'est remarie ; des 
difficulty se sont 6lev6es entre le grand-pdre 
et le gendre & Toccasion de I'enfant issu du 
premier mariage. M. P... a pr^tendu que 
M. G... avait sans doute le droit devenir 
voir Tenfant au domicile patemel, mais qu'il 
ne pouvait Temmener chez lui pendant plus 
ou moins de temps ; que les visites du grand- 
pdre devaient d'alUeurs avoir lieu en sa pr^ 
sence & lui ou en presence d'une personne 
qu'il d^ignerait. Cest dans ces circons- 
tanoes que le Tribunal de Corbeil a rendu le 
jugement suivant : 
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"Attendu qae lee liens du sang qui rattii- 
cheni le demandeur k Tenfiuit du d^fendeur, 
rendent legitime et natnrel le d^ir qu'il ma- 
nifesto de le voir; qu'il peat dtie donn4 
satisfaction ft la demande sans qu'il soit 
port^ atteinte aux droits d^rivant de Tanto- 
rit6 paternelle; qu'il est de Tint^r^t m§me 
de TenfaDt qu'il existe entre Ini et ses grands 
parents des relations suivies et continues, 
qui lui conservent leur afifection; que lee 
rapports tendus entre G... et P... exigent 
que lea visites n'aient pas lieu au domicile 
de ce dernier et soient r^l^ en dehors de 
tout contact entre les. parties ; que d'ailleurs 
de simple visites ne donneraient pas suffi- 
samment droit aux l^times pretentions de 
G. .. ; que r^ucation et la sant^ de TenfiEuit 
ne sauraient avoir ft souffrir des joum^ 
pass^es chez son grand*p^re, dont la ten- 
dresse est une garantie suffisante que tous 
les soins qu'il exige lui seront amplement 
prodigu^ ; 

" Par oes moti&, 

^'Bit que tous les premiers ettroisi^mes 
dimanches de chaque mois, le mineur Fer- 
dinand P... sera conduit chez le pdre du 
d^fendeur demeurant ft Corbeil, oH G... 
pourra le prendre ou Tenvoyer chercher ft 
Theure ci-dessus fix^, et qu'il sera ramen6 
par le demandeur au m^me domicile ft six 
heures du soir ; 

'* Dit que P. . . sera tenu ft Texecution du 
jugement, sous une astreinte de 25 francs par 
chaque contravention aux dispositions ci. 
dessus, etc." 

Sur appel interjet^ par P. . . centre ce juge- 
ment, la Cour a rendu Parrot suivant : 
La Coub, 

Adoptant les moti& des premiers juges ; 

Confirme. 

Note. — La question soumise ft la Cour est 
tr^ controversy M. Demolombe enseigne 
que les tribunaux peuvent suivant les cir- 
constanceSy enlever pendant un tempe plus 
ou moins long la garde de Tenfant au pdre 
pour la confier aux grands parents. (De la 
puissance paternelle, 386 et suiv.) C'est en 
cesens que la Cour de Cassation, Chambre 
des requites, a d^ide que si, pour des raisons 
graves et exceptionnelles il pent appartenir 
au p^re d'interdire tous rapports entre ses 
enfants et leurs ascendants, les tribunaux, 



en oette mati^re comme ea tonte antva, scmt 
investis du droit d'ai^r^ier 8*0 y a de k 
part du pftre usage legitime ou abua du droit 
de la puissance paternelle; qn'aiBsi ils pen- 
vent autoriser Taleul ft reoevcur Fenfiuit et 
mdme ft le reoevoir chez hii dans cprtainffi 
conditions, m6me ft le fairs aoriir one fins 
sur trois sorties ordinaires et ft k» garder 
plnsieurs jours lors des grandee vacaaooe 
(D. 71.1.218). La Cour de Lycm a status dau 
dans le mtoe sens. (27 mars I8881. Gaz- 
Pal. 6.2.543). IVautre part^ la Cour de Cbasa- 
tion, Chambre civile, a jug^ que s'il api^ai^ 
tient aux tribunaux de r^er oe qu'exigeaat 
d'une part Tint^r^ du pftre et de Faatre Fin- 
t^t des enfiEints, ainsi que la recipsoat^ das 
droits et des devoirs ^tablis entre eux par k 
loi morale et la loi civile, la latitode dee tri- 
bunaux ne sanrait aller jusqu'ft oidomier 
hors des cas express^ent d^termiiftte par b 
loi que les enfants seront confix pendant on 
temps plus ou moins long ft tal ou teldee 
ascendants; qu'ainsi un tribunal ne pait» 
sans porter atteinte au principe de la pais- 
sance paternelle, autoriaer Paieul non aeole- 
ment ft visiter son petit-fils dans le penaionnat 
od le pdre Ta plac6, mais encore ft la faire 
sortir un certain nombre de foia dans le conrs 
derann6escolaire(D. 71.1^17). Csttocqxnson 
est profess^e ^nergiquement par M. Laurent 
(Prindpes du droit dvil, t. IV, 271 et aoiv.) 
EUe a 6t^ consacrte par ploaieiiis azretst 
Bourges 8 d^oembie 1884 (Qaa. PaL 85X2^); 
Paris 2 juillet 1885 (Gaz. Pal. 86.1 aapp. 18). 
— Cojs. Pal. 



LES PREROGATIVES DES AVOCATS, 
Le Tribunal oorrecti<Minel de Montpellier 
va statuer prochainement sur une aflaiie 
curieuse et intdressante, tant an poiBt de 
vue juridique, qu'au point de vue des ppho- 
gatives de Tordre des avocats. Voki las Cuts : 
Le 22 aviil 1887 la 2e Chambre de la Goor 
d'appel de Montpellier avait ft joger YtippA 
d'un proces venu du Tribunal de oommeice 
d'Agde (H6rault). Un des pUudeJora, domi- 
ciiid ft Bordeaux, avait oonfid la d6£Bnae de 
ses intdrdts ft une personne qui ae prtesta 
au president, ft Tavocat g^idral, ft Pavo- 
oat adverse, au bfttonnier de MontpeUier, 
comme dtant : '' M. M. J. D..., avooat ft la 
Cour d'appel de Bordeaux." Ob pfaoda: 
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M. J. D... parot m 11060 i la barre de la Conr, 
exposa, discnta et peidit son proc^ 

A peine les d^bats ^taient-ils terminus, 
qae POrdre des Avocats de Montpellier 
apprit qne cet avocat itranger rCitait pcini 
avocat: on avait d^convert en effet, apnSs 
coup et tiop taid, parmi les pieces du dossier 
un imprim^ portant ces mots : " M. J. D. . . . 
aneiffi notaire, anden avocat, ancien agrH, H 
Bordeaux.'' Le barreau de Montpellier 
B'6mat de la chose, et le bfttonnier s'adressa 
incontinent ft son confrere et collogue de 
Bordeanx. 

Celoi-ci ne tarda pas k lui r^pondre qne 
M. M. J. D. . . . n'^tait pas avocat & la Cour 
de Bordeaux ; que c'^tait un ancien notaire, 
admis an stage des aTOcats en 1866, ^imin^ 
en 1867, comme ayant acquis une charge 
d'agn66 prds le Tribunal de commerce de 
Bordeaux, rgtabli au stage des avocats en 
1881, et actuellement n^odant en vins. 

If. J. D.... n'^tait done pas avocat Le 
Gonseil de TOrdre de Montpellier se saisit 
de I'affaire et chargea un de ses membres 
les plus 6minent8, MeBonte, ancien bAton- 
nier, de lui presenter un rapport Be oe 
rapport, savamment ^abor^, il r^ulte que 
la VA ne protdge pas la profession d'avocat 
contre Tusurpation du titie on Vexercice 
illegitime de la fonction, mais que le sieur 
M. J. D. • . . , s'il ne saurait 6tre poursuivi de 
ce chei^ avait, ense pr^sentant et en plaidant 
m rube (Vavocat^ revdtu du costume Uffol et 
ejcigi ches Tavocat, commis le d^lit pr^vu et 
puni par Part 369 C. pdn., 6dict6 contre 
toute personne qui a publiquement port^ un 
costume qui ne lui appartient pas. 

£n cons^uenoe le Conseil de TOrdre dee 
avocatB de Montpellier a ddcid^ de jwur- 
suivrei A la requite de son bAtonnier, devant 
le Tribunal conectionnel de Montpellier, le 
sieur D...., pour s'entendre condamner 
comme conpable du port ill^al du costume 
d'avocat, 4 1 fr. de dommages-int^r^ta et ft la 
publication du jugement dans les journaux 
de Bordeaux et de Montpellier, sauf ft M. le 
procureur de la Bepublique ft prendre contre 
lui telles requisitions que de droit ; 2o. il a 
d6cid4 en outre qu'une copie de la ddlib^ 
ration serait transmise ft M. le procureur 
g^n^al prte la Cour de Montpellier et au 
bfttonnier de Bordeaux. 



THE AUTHORITY OF A COMPANY'S 

SECRETARY. 
Two cases on the liability of companies for 
the acts of their secretaries, reported side by 
side in the August number of the Law Jour- 
nal Reports, throw much light on a subject 
which is rather bare of authority. In both, 
the company were held not liable. In the 
case of The British Mutual Banking Company 
V. The Chamwood Railuay Company, 56 Law 
J. Rep. Q. B. 449, there was a fraudulent re- 
presentation by a secretary, whom the com- 
pany had held out to make representations 
of the kind. In BameU & Co, v. The South 
London Tramvxiy Company, S6 Law J. Rep. Q. 
B. 452, there was an innocent misrepresent- 
ation, or what was assumed to be a misrepre- 
6entation,by a secretary who was not held out 
or otherwise authorised to make any such 
representation. The ground of the latter 
decision was purely and simply that the 
secretary had no authority ; of the former, 
that, though he had authority in regard to 
that kind of information, in this case he 
made the representation to suit his own pur^ 
poses, not in the business of his employers, 
.n both cases, the position of a secretary is 
minimised; but in the first, the matter in 
question — namely, an issue of 8hare&— may 
be taken to be in the secretary's department; 
while in the second, a statement in regard to 
tlie state of a contractor's account with them 
by the secretary of a tramway company, 
would not seem to come within the ordinary 
scope of a secretary's duties, although they 
are rather multifarious. In the first case 
the defence raised would have been applic- 
able to a misrepresentation by any officer of 
the company, hot from the second we obtain 
no hint whether if the representation had 
been made by a director, by the managing 
director, or any other officer of the company, 
the result would have been different 

It is not at all clear whether there reaUy 
was any misrepresentation in BametVs Case. 
Certain contractors had a contract for work 
on the defendants' tramway, the terms of 
which were payment by instalments, accord- 
ing to the progress of the work, and a certain 
sum to be retained from each instalment 

I' until completion. The plaintiffs, who were 
bankers, lent money to the contractors, who 
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purported to aisign a sam of 2,000{. retention 
moneys in the hands of the defendants. 
Thereupon the plaintifb wrote to the defend- 
ants giving them notice of the charge. The 
defendants' secretary wrote back to say that 
they noted that '* the contractors had charged 
the retention money in their hands to the 
amount of 2,000^, which they held to the 
plaintiffs' order." The secretarial style in 
this instance became confused, and it is not 
easy to see whether the writer meant that 
the charge was 2,000/., and that he held 
whatever retention money there was to meet 
it, or that the retention money was 2,000/. 
and he held it charged to an equal amount 
The bankers wrote back hopefully, but not 
without some appearance of misgiving, to 
ask whether they might assume that this 
2,000/. was absolutely fVee from any existing 
or possible claims on the part of the company 
or anyone else. The secretary somewhat 
rashly replied that the moneys they held 
had no further charge on them except the 
possible claim of the company upon the con- 
tractors to keep up their works for six 
months after the expiration of their con- 
tracts. This was literally correct, but it 
turned out that the amount was not 2,000/. 
but 676/., which sum the defendants paid to 
the plaintiffs. Whether the plaintifib could 
have extracted a representation that the sum 
was 2,000/. out of the letter is matter of some 
doubt, but there was the preliminary diffi- 
culty of the authority of the secretary to 
make any such representation. The Master 
of the Rolls repeated what he had said in 
the case of Newtands v. The NoHoncJ <fec., 
Accident Assodationf 54 Law J. Rep. Q. B. 428. 
In that case it is held that the company is 
not responsible for the fraudulent misrepre- 
sentation of its secretary, by which persons 
were induced to take shares, so that they can 
neither rescind nor recover damages. The 
Master of the Rolls repeated that a secretary 
is a mere servant,and no one can assume that 
he has any authority to represent anything 
at all. Lord Justice Fry threw out a sug- 
gestion that possibly, if it were proved that 
by the course of business, a secretary was 
considered to represent the company, the 
plaintiff might recover, but not otherwise. 
Th^ Chamwood Railway Caae belongs more 



to the class of cases in which the aervantof 
a company is guilty of an independent act, 
as if a railway servant were maliciously to 
alter the signals, or a coachman strike a man 
with his whip from the seat of his mssters 
carriage. The secretary appeus to have 
been in league with a person who had been 
issuing forged debenture stock of the com- 
pany, and when a transfer of some of this 
stock was presented to the secretary he said 
that they were in order, and that the stock 
was in the company's office. It was a bank- 
erwho confided in this secretary toa He 
advanced money on the debentoies, but 
when he brought his action, it was held that 
he could not recover. Lord Justioe Boweo. 
borrowing from Goldsmith's Mad Dog, laid 
down that a secretary who committed a fraoil 
of this kind, to gain his private ends, did not 
make his company responsible. An attempt 
was made to show an estoppel, but this was 
crushed by Lord Justice Bowen saying that 
the secretary could not estop the company if 
he could not contract for it, and Lord Justice 
Fry pointing out that to estop the company 
was tantamount to their ratifying the stock, 
which would be ultra vires. It was ik^ 
argued that benefit to the master was not 
necessary when the act was of an authorised 
class, but the argument was not allowed to 
prevail All these cases show the difficaltics 
of dealing with a company, and the neoessitT 
of going in all cases as near the fountain- 
head as possible. What is the fountain we 
are not told, but it is obvious from these 
cases that to put one's trust in secretaries i^ 
sectari riwlos. — Lato Journal, (London.) 



INSOLVENT NOTICES, ETC 
Qwbec Qffieial Gtaette, StfiU 17. 
Judicial AhcmdonmeKUm 
Irving k Batherland, Montml, Sept. 10. 
William SUnner Thomaon, (W. 8. Thoauon ^ Co..' 
Montreal, Sept. 9. 

C^rotort cwpomtecL 
Be Dame Jane Atchison, (James Mumr ^ ^^ 
Montreal.— J. MeD. Hains, caimtor, Sept. ^ 

Re Patriek P. Kelly, St Stanislas de Kostka.— Wm. 
S. Maolaren, Huntingdon, earator. Sept 7. 

Re D. & Robidiaad.— a Becmarteea, HoatrM:. 
cnratoriSept IS. 

Dividend- 
Re Adam I>arUng.~Sapplementar7 dindnd.pej- 
able Oot. 3, P. 8- Ross, Montreal, evator. 
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An especially hard case of a man being 
ruined and made bankrupt by a law suit, 
though he was successful before the highest 
Court, is that of Mr. T. G. Dixon, a justice of 
peace for Flintshire, and late owner of the 
Nant Hall Estate, near Rhyl, and of a small 
estate in Cheshire. At the close of the exar 
mination in bankruptcy, the bankrupt said 
that in 1847 he held certain shares in an 
agricultural insurance company started in 
Edinburgh. That company was eventually 
amalgamated with a London company, and 
he was strongly advised to withdraw from it, 
which be did by paying the balance due on 
his shares. Twenty-three years afterwards, 
he received notice to appear in London to 
show cause why he should not be a contri- 
butory to this very thing. The upshot was, 
the case went into Court before the Chief 
Clerk, who gave his decision against Mr. 
Dixon. The bankrupt then went before the 
Master of the Rolls, who decided clearly in 
his fiftvour. The other party then took the 
matter before the Lords Justices of Appeal, 
and their lordships, while acknowledging it 
to be the hardest case they had ever tried, 
said in strict law they must give their deci- 
sion against him. The matter being a very 
serious one, and involving a very consider^ 
able sum of money, Mr. Dixon decided to ap- 
peal to the House of Lords. They gave a 
decision in his favour on every point, w^ith 
costs, but notwithstanding this final success, 
the litigation had cost him just £5,000. 

The law with regard to public meetings is 
stated as follows in the Law Journal (Lon- 
don) : ** In the first place, the idea that a procla- 
mation not made under the special powers of 
a statute has any legal effect whatever must 
be placed out of sight once for alL Nothing 
is clearer than that the executive cannot 
make law by putting it in the mouth of a 
town crier or placarding walls with it If 
the law they proclaim is bad law, or if the 



action taken upon the proclamation is illegal, 
every person concerned in enforcing it is 
liable to legal proceedings. In regard to 
criminal proceedings, the executive may, 
under circumstances which can justify it 
to the Attorney-Generars conscience, main- 
tain their own law by entering a nolle 
proBequi ; but no such counter-move is open 
to them in civil proceedings, and civil pro- 
ceedings are suihcient for the protection of 
the law-abiding subject when a meeting is 
proclaimed. He has only to proceed to the 
place of meeting accompanied by one or two 
of the more discreet of his fellows, and if he 
finds it occupied by a body of police to assert 
his right, protest, and go the nearest way to 
his lawyer's. Upon an action brought the 
defendants would have to prove that the ob- 
ject of the meeting was unlawful, or that it 
was likely to lead to a breach of the peace. 
They would not be bound, as Sir W. Har- 
court supposed, to prove that the avowed ob- 
ject was unlawful ; it would be enough if the 
real object was unlawful As to the reporter, 
he has neither more nor less right to be pre- 
sent than anyone else ; but if as a Govern- 
ment reporter he is obnoxious to the major- 
ity, the police are entitled to assert his 
right to be present, using no more force than 
is necessary, just as private persons might 
assert tlieir right to be present if it was pur- 
posely obstructed." 



SUPERIOR COURT. 
St. Johns, dist d'Iberville, May 14, 1887. 
Coram Loranger, J. 
Lavallbe v. Surprbnant. 
CompenMUion—Dilit of wife—C. C. 1294. 
To an action of damages brougJU by tJie plaintiff 
personally as tvdl as being liead of the com' 
munity, alleging that the defendant had 
slandered plaintiff's wife, the defendant 
pleaded in compensation that thepdaintiffs 
wife had slandered defendant, without spe- 
cifying tlie occasion, or alleging that the 
plaintiff vxis present or Jiad approved of the 
vxjrds uttered. 
Held i^That tlie plaintiff not being responsible 
for dander committed by his wife witliotU his 
knowledge or approval, such dander could 
not be pleaded in compensation. 



314 



THE LEGAL NEWS. 



The jadgment is in the following terms :^ 

LACotTB, 

Aprds avoir entendu lee parties an m^rite 
et leurs t^moins, avoir examine la proc^uie 
etd61ib^r6: 

Attenda que le demandeor, ^poux commnn 
en biens de Malvina Denaud, r^lame du 
d^ndeur des dommages pour injures ver- 
bales prof^gpfes ^ Tadresse de sa femme, le 8 
septembre 1886 ; 

Attendu que leddfendeurplaideentr'autres 
choaes, que le dit jour 8 septembre, la femme 
du demandeur Ta injuria en se servant d'ex- 
pressions propres il nuire & sa reputation et 
affecter son honneur ; que ces injures lui ont 
caus^ des dommages au montant de $1000, 
que le dit d^fendeur offre de compenser & 
rencontre de Taction ; 

Attendu que le demandeur a r^pliqu^ en 
droit A ce plaidoyer : lo. qu*il n'y a pas lieu 
& compenser les dommages en question ; 2o. 
que le d^fendeur n'all^gue pas que les pr^ 
tendues injures profiSr^s par son Spouse & 
I'adresse du dtfendeur, ont 4te dites en pr^ 
sence du demandeur, ni qu'elles ont 6t6 ap- 
prouv6es par lui ; 3a que led^fendeur ne fait 
pas voir que les pr^tendues paroles injuri- 
euses ont 6t^ dites dans I'occasion mdme od 
le d^fendeur a injuria la femme du deman- 
deur ; 

Consid^rant que pour que deux dettes 
puissent 6tre compens6es, il font qu'elle soient 
liquides Tune et Pautre et 6galement exigi- 
bles ; que bien que la cr6ance en dommages- 
int^rets puisse ^tre compens^e, cette compen- 
sation ne s'op^re que du moment que la quo- 
tite des dommages a ^t^ ^tablie, et que ce 
n'est que de ce moment que cette cr6ance 
devient liquide ; 

Consid^rant que le defendeur n'all^e pas 
que les injures prof(6r6es par I'^pouse du de- 
mandeur, k son adresse, ont ^t^ dites en la 
presence du demandeur, ni qu'elles ont 6t6 
autoris^es ou ratifi^es par ce dernier ; 

Oonsiderant que le demandeur a poursuivi 
non-seulement comme chef de la communau- 
t^, mais qu'il a demand^ en son nom per- 
sonnel, une condamnation centre le defen- 
deur ; 

" Consid^rant qu'aux termes de Tarticle 
1294 du C. C, le demandeur n'est pas res- 
ponsable du d^lit qu'aurait commis sa femme 



en son absence ou hors sa connaissanoe, et 
que Ton ne pent opposer ft la demande qnil 
fait en son nom personnel, les dommages 
causes par sa dite Spouse, ft son insga et hors 
sa presence ; 

" Consid6rant que le defendeur ne fait ^ 
voir que les pretendues injures ont ^U profe- 
r^es ft rinstant m6me oil lee parolee injur:- 
euses qu'on lui reproche ont ^Vi prononc^ : 
qu'en consequence il n'y aorait pas lieu i 
compensation, et que le d^endeur doit se 
pourvoir par une demande incidents ; 

'* Considerant que la replique en droit e?i 
bien fondle ; 

^ Maintient la dite r^plique et rsnvoie 
cette partie du plaidoyer du defendeor r^ 
depens." 

Girard d; Quemd, avocats du demaodear. 

ParadU d: Chassis avocats du de&ndeor. 



COUR lyAPPEL DE PARIS (2e Ch) 

26 juillet 1887. 

Pr^sidence de M. Ducrbux. 

OOUR lyAPPEL DE PARIS (4e Ch.) 

9 juillet 1887. 

Presidence de M. FAUBB-BiGinar. 

GOMPAQNIJS DKS PKITHS VoiTDRBS V. VVB 
<6jBBGERBT» 

ResponsabilitS — Animal — Dommage-^Oitfal-' 
Paleftemer — Prettct, 

Aux Urmes de VarU 1385 C civ, le prcprUUiir^ 
d*un animal est refponsable du dommac' 
causi par cet animal ; etUne peiU idiopp^ 
aux consequences de cette r^poMabiliU 
ligale que ffil prowx que PctcciderU «< ^ 
risultat d^un catforfmi, d*une drconfti^:* 
de force majeure ou de Vin^yrudenet de h 
frictiTne eUe-rnhne (Ire et 2e espdces). 

Et la tnctime de VaxxAdent^enpreMoU fiwriaftVt 
d^une enquite relative aux ctrw»wtoif<> 
dans lesquelles le dit accident n^est aeeomph, 
ne pent se priver ainsi du bMfiee di hi 
prisomption que Part 1385 StaUit en « 
faveur (2e esp^e.) 

Le proprUtaire (fun cheval vicieux ne jpevi r<^ 
procJier comme un^. imprudence au poic- 
frenier, blesti par cet ammal, en se fvida^ 
mr ce que ce/ut-ci, connaissant les riecf d' 
ce chefxU, n*aurait pas pris ceriam^ pr(' 
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cauHom fpiciakSj s'U est comtant que ces 
prSeauHonB n'itaient pets compcUihies avec 
les nicemtis du service (Ire esp^ce.) 

2eCH.— 26juilletl887. 

Le 24 novembre 1886, le Tribunal civil de 
la Seine av&it lendu le jagement suivant : 

•'Attenduque, lel8 septembre 1883, Ber- 
geret, alors palefrenier au service de la 
fx)inpagnie des Petites-Voitures, a 6t6 tu^ 
d'un coup de pied, lanc6 par une jument 
appartenant & la compagnie defenderesse ; 

*' Attendu qu'aux termes de Tart. 1385 C. 
civ. le propri6taire d'un animal est respon- 
sable dn dommage caus^ par cet animal, A 
moins qu'il ne fournisse la preuve qu*il est 
le r^sultat d*un cas fortuit, d'une circons- 
tance de force majeure ou de I'imprudence 
de la victime elle-m6me ; 

"Attendu qu'au moment oii cet accident 
s'est produit, Bergeret r^int^rait dans T^- 
curie un cheval qu'il venait de panaer et 
passait pour les besoins de son service der- 
ri^re la jument qui a lanc^ la ruade ; que 
Beigeiet, sachant cet animal vicieux, avait 
pris Boin, selon Tusage et les rdgles, de lui 
parler de manifire A 6viter qu'il fClt surpris 
ou frapp^; que c'est en vain que la com- 
pagnie dee Petites-Voitures fait grief & 
Bergeret d'avoir marcb^ H la t^te du cheval 
qu'il conduisait au lieu de s'etre plac^ der- 
ri^e lui du c6t6 oppose a la jument vicieuse; 
qu'un tel Burcroit de precautions n*est pas 
compatible avec les n^cessit^s du service 
incessant des palefreniers dans des 6curies 
ronfermant un tr^s grand nombre de che- 
vaux; que la compagnie defenderesse est, 
au contraire, en faute d'avoir conserve dans 
sa cavalerie un cheval vicieux ou tout au 
moins de ne pas Tavoir place dans une 
partie de Te curie oil les palefreniers ne 
futsent pas constamment obliges de passer 
derri^relui; 

'* Attendu que, par suite de la mort de son 
mari, qui subvenait & ses besoins, la veuve 
Bergeret a eprouve un prejudice dont il lui 
est dtL reparation ; que le Tribunal possMe 
les elements necessaires pour fixer A 8,000 
fr. rindemnite qui lui est dt ; 
" Par ces motifis, 

" Condamne la compagnie des Petites-Voi- 
tures, etc." 



Sur appel de la compagnie des Petites- 
Voitures, arret : 
LaCour, 
Adoptant les motifs des premiers juges ; 
Confirme. 



QUEBEC DECISIONS* 
AcHon for seduction of minor. 
Heldf Keversing the judgment of Superior 
•Court, Quebec (15 L. C. R 42), that the father 
cannot bring, in his own name, an action for 
the seduction of his minor daughter. — Thylor 
& NeiU, in Appeal, Quebec, Sept 18, 1865. 



Arbitrator—Power of Court to appoinL 
Held, That the Court has power to appoint 
an arbitrator to act on behalf of a party refu- 
sing to appoint an arbitrator, where the par- 
ties have covenanted that the matter in dis- 
pute shall be determined by arbitration.— 
Quebec Street Ry. Co. & Corp. of Quebecy in Ap- 
peal, Quebec, May 9, 1887, Baby and Church, 
JJ., diss. 

NvUiti de dScret-Fhusse dsscription-CP-C 714. 

Le sherif, & une vente judiciaire, vendit 
par decret les qmrtze-cinqu^tmes d'un lot de 
terre situe en la paroisse des Eboulements, 
et Vadjudicataire presenta une requSte en 
nullite de decret, se plaignant qu*on lui avait 
vendu une chose indeterminee et indetermi- 
nable, et qui n*existait point. 

Jugi, sur defense en droit, que sademande 
etait bien fondee en loi, Tobjet mentionne 
dans le decret ne pouvant exister, et les troia 
moyene contenus en Tarticle 714 du Code de 
Procedure Civile n'etant pas les seuls don- 
nant lieu A la demande en nullite "de decret. 
—Perron v. Bouchard, Cour Superieure, Sar 
guenay, Routhier, J. 

Vente— Vice redhibitaire—Dilai. 
Jugi, Qu*une action en resiliation de vente 
pour vice redhibitoire, peut, suivant les cir^ 
Constances, etre maintenue, quoiqu'elle ne 
soit intentee qu'un mois et huit jours apr^ la 
vente.--Ptcard v. Morin, C C, Montmagny, 
12 oct 1885, Angers, J. 

• 18 Q. L. R. 
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COPYRIGHT IN LECTURES. 

It is satisfactory to have at last attained 
at the bands of the House of Lords, an 
authoritative exposition of the law governing 
copyright in lectures. For fifty years or 
more the question has been a moot one, and 
now, in Caird v. Sijme^ it has been laid to 
rest by Lord Watson. The question is 
whether the oral delivery of a professor's 
lectures to the students attending his class, 
is in law equivalent to communication to the 
public. The answer is emphatically^Na 

The question was first asked in 1825, be- 
fore Lord Eldon, in Abemethy v. Hvlchinson^ 
3 L. J. 0. S. 209, Ch.; and by permission, in 
1 H. & T. 28. The chancellor, as his manner 
w^as, ** doubted," and would not, in the first 
instance, make any order. Tlie case stood 
over on more than one occasion and was 
re-argued ; and upon the ultimate argu- 
ment, an additional affidavit which had been 
made was read, stating in effect that Dr. 
Abernethy had given his lecture orally and 
not from written composition; but that he 
had notes which amounted to a great mass 
of writing, written in a very succinct man- 
ner, from which he delivered the lecture, 
and that a very considerable portion of such 
notes had been extended and put into writ- 
ing with a view to publication, and that at 
the time of delivering his lecture he did not 
read or refer to any writing, but delivered it 
orally from recollection of his notes. Upon 
that additional evidence, after very mature 
consideration, the chancellor delivered judg- 
ment He stated that where the lecture was 
orally delivered, it was difficult to say that 
an injunction could be granted upon the 
same principle ujwn which literary composi- 
tion was protected, because the court must 
be satisfied that the publication complained 
of was an invasion of the written work ; and 
this could only be done by comparing the 
composition with the piracy. But it did not 
follow, that because the information com- 
municated by the lecturer was not committed 
to writing but orally delivered, it was there- 
fore within the power of the person who 
heard it to publish it. On the contrary, he 
was clearly of opinion, that whatever else 
might be done with it, the lecture could not 



be published for profit That is, sTery 
person who delivers a lecture which is m 
committed to writing, but which is orallT 
delivered from memory, has such a property 
in thtt lecture that he may prevent anybody 
who hears it from publishing it for profit. 
Lord Eldon was of opinion, that when per- 
sons are admitted as pupils or otherwise to 
hear these lectures, although they vere 
orally delivered, and although tlte parties 
might go to the extent, if they were able to <1o 
so, of putting down the whole by means of 
shorthand, yet they could do that only for 
the purposes of their own information, and 
could not publish for profit that which they 
had not obtained the right of selling. 

Next in the year 1835, the L^islatore in- 
tervened. By the Lecture Copyright Act 
(5 & 6 Will 4, ch. 65,) it is provided that tlie 
author of any lecture, or the person to wb^m 
he has sold or otherwise conveyed the copy 
in order to deliver the same in any school 
seminary, institution, or other place, or for 
any other purpose, shall have the sole ri^ht 
and liberty of printing and publishing 8ti(t 
lecture; and that if any person shall, by 
taking down the same in shorthand, or othe^ 
wise in writing, or in any other way obtain 
or make a copy of such lecture, and shsll 
print or lithograph or otherwise copy anci 
publish the same, or cause the same to be 
printed, lithographed, or otherwise copied or 
published, without leave of the author ^i^ 
of, or of the qm^sou to whom the author has 
sold or otherwise conveyed the same, an>i 
every person who knowing the same to have 
been printed or copied and published without 
such consent, shall sell, publish or expose to 
sale, or cause to be sold, published, or ex- 
poped to sale, any such lecture, shall &>rfeit 
such printed or otherwise copied lectore cs 
parts thereof, together with one penny for 
every sheet thereof which shall be found 
in his custody, either printed, lithographed, 
or copied, or printing, lithographing, or copy- 
ing, published or exposed to sale ooatrarv to 
the true intent and meaning of that Act; the 
one moiety thereof to His Majesty, his h«i^ 
and successors, and the other mdety thereof 
to any person who shall sue for the ssme. 
The second section provides that any jHinter 
or publisher of any newspaper who sh&ll 
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withoatsuch leave as aforesud, print and 
publish in sach newspaper, any lecture, shall 
be deemed to be a person printing and pub- 
lishing without leave within the provisions 
of the Act, and liable to the aforesaid forfei- 
tares and penalties in respect of surh print- 
ing and publishing. The third section de- 
clares that no person allowed for certain fee 
and reward, or otherwise, to attend any 
lecture delivered at any place, shall be deem- 
ed and taken to be licensed or to have leave 
to print) copy, and publish such lectures only 
because of having leave to attend such 
lecture or lectures. Unfortunately however 
the fourth section excludes from the pro- 
tection of the act, all lectures of the delivery 
of which notice in writing shall not have 
been given two days previously to two 
justices living within five miles of the place 
of delivery. This notice must be given every 
time such lecture is delivered, and therefore 
the omission, says Mr. Copuiger (the Law of 
Copyright [2d ed.,] p. 56, n.,) in any one 
instance to give the requisite notice would 
render any person at liberty to obtain a 
copy, and the lecturer would be unable to 
prevent him publishing. Further, those 
lectures are unprotected by the Act which 
are delivered in any university, or public 
school, or college, or on any public foundation, 
or by any individual in virtue of or accord- 
ing to any gift, endowment or foundation. 

Nearly twenty years later, in 1864, the 
House of Lords gave judgment in what may 
perhaps be considered the most important 
case on the entire law of copyright Jefferya 
V. Booteyt 4 H. of L. Cas. 815. The judges 
were summoned, and eleven attended and 
gave their advice. The importance of the 
case, from the present point of view, is as 
regards the efifect of publication. The author 
of a lecture, or of any other original compo- 
sition, retains a right of property in his 
work, which entitles him to prevent its 
publication by others until it has, with his 
consent, been communicated to the public. 
Since Jefferys v. Booney^ it must be taken as- 
settled law, that upon such communication 
being made to the public, whether orally or 
by the circulation of written or printed 
copies of the work, the author's right of 
property ceases to exist CJopyright, which 



is the exclusive privilege of multiplying 
copies after publication, is the creature of 
statute, and with that Caird v. Syiae was not 
directly concerned. Now the author's right 
of property in his unpublished work is un- 
doubted, and it has also been settled that he 
may communicate it to others under such 
limitations as will not interfere with the 
continuance of the right 

Coming now to more modem days, the 
case of Abemethy v. Hutchin9on, ubi wip., and 
indeed the whole question of the publication 
of lectures, was fully discussed by Mr. 
Justice Kay in Nicoh v. Pitman, 1884, 50 L. 
T. Rep. N. S. 254; 26 Ch. Div. 374. There 
the plaintiff, an author and a distinguished 
lecturer upon various scientific subjects, 
delivered at the Working Men's College, 
Great Ormond street, a lecture upon " The 
Bog as the Friend of Man." The admission 
to the room was by tickets issued gratuitous- 
ly by the committee of the college. The de- 
fendant was present during the delivery of 
the lecture and took notes, nearly verbatim, 
in shorthand, and then, eighteen months 
afterward, published in shorthand charac- 
ters in a number of his periodical. The PhonO" 
graphic Lecturer. The plaintiff proved that 
he had written this lecture in 1882, and de- 
livered it for the first time at the Working 
Men's College ; that the MS. was his own 
property, being written and composed entire- 
ly by him, and was not a compilation, but 
was based upon and contained the results of 
many years' personal observation, experience 
and study of the physical and mental char- 
acteristics of various races of dogs ; that all 
his lectures were written with a view at 
first to oral delivery, and ultimately to pub- 
lication; that he had since delivered the 
same lecture at various places in the country, 
and that at each place where he had deliver- 
ed it, no persons had any right to be present 
in the room except those who were admitted 
to that privilege by himself, or by the com- 
mittee of the governing body of the institu- 
tion or college at which the lecture was 
delivered. At the Great Ormond Street 
College, none except the holders of tickets 
have any right to be present, and the secre- 
tary of the college stated that it had always 
been understood that the privilege of attend- 
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ing and hearing the lectures there did not 
confer upon the persons who heard them 
any right to print or publish them for their 
own benefit, but that the JBole and excluBive 
right of printing and publishing them be- 
longed to the several lecturers by whom 
they were delivered, and that he always 
considered that there was an implied con- 
tract between the lecturers and the com- 
mittee on the one hand, and the lec- 
turers and the audience on the other 
hand, that neither the committee nor any 
of the audience should be at liberty to 
publish the lectures, or any part thereof, 
without the consent of the lecturers. Mr. 
Justice Kay could not regard the publication 
of the lecture in shorthand characters, the 
key to which might be in the hands of any 
person who chose to buy the paper, as being 
different in any material sense from any 
other mode of publication. And he held 
that where a lecture of this kind is delivered 
to an audience, limited and admitted by 
tickets, the understanding between the 
lecturer and the audience is, that whether 
t})e Ie(;ture has been committed to writing 
beforehand or not, the audience are quite at 
liberty to take the fullest notes they can or 
please for their ow^n personal purposes, but 
they are not at liberty to use them afterward 
for the purpose of publishing the lecture for 
profit The defendant consented to treat 
the motion for an injunction as tlie trial of 
the action, and accordingly a perpetual in- 
junction was granted against him, any in- 
quiry as to profits or damage l)eing waived. 
It remains only to notice the goneral effect 
of the recent decision (June 13, 1887,) of the 
House of Ijords in Caird v. Sf/me. The 
appellant wiw the well-known pn^fessor of 
moral philosophy in the University of Glas- 
gow, and the respondent was a bookseller 
and publisher in Glasgow. Professor Caird 
delivered certain lectures to his class in the 
course of the winter sessions of the university, 
and Mr. Syme published the substance uf 
the lectures. The action was brought for 
the purpose of preventing this publication of 
the lectures being continued. The sheriff- 
substitute granted perpetual injunction as 
craved, and ordained the respondent to 
deliver up to the appellant all copies of the 



publications complained of remaining in his 
hands or within his controL By his inter- 
locutor he found that '' the said books oi 
pamphlets are in substance reprodoctioos, 
more or less correct, of the lectures in obb to 
be deUvered by the pursuer to his dags of 
moral philosophy in the University of Glas- 
gow," and he further found that **8Q(h 
lectures are the property of the poisaer, and 
that the defender has not shown that the 
pursuer has in any way lost his right cf 
property therein, or that he has acquired 
from the pursuer, or in any other lawful war, 
a right to publish or reproduce said lectores.*' 
On an appeal to the Second Division, the 
cause, with minutes of debate, was ordered 
to be laid before all the judges of the coan 
for their opinion. The result was that of the 
thirteen judges consulted a majority of nine 
were of opinion that the publicatioDS in 
question were substantially a reproductioc 
of the professor's lectures. The Second Divi- 
sion however found that the pursuer's lepl 
rights had been in no way infringed. The 
House of Lords reversed the judgment of the 
Second Division, in so far as it was adverse 
to Professor Caird, and restored the inte^ 
locutorof the sheriff-substitute. In effett. 
Professor Caird was held entitled, aotwitb* 
standing the delivery of the lectures as part 
of his ordinary course, to restrain the whol^ 
world of publisheiB from publishing tb' 
lectures without his consent, on the grouQ'i 
that the delivery of the lectures was ik- 
publication. It is unfortunate that Lorl 
Fitzgerald could not see his way to concur- 
rence in this view. In his eyes it seems 
tliat the professor's reading of the lecture 
was equivalent to publication to the pabiit.* 
at large. — Loiuion Law Times, 



NKQLIQENCE IN INVESTING TRUST 
FUNDS. 

On August 9, judgment was given by Mr. 
Justice Stephen in the case of Frttiy eialx. 
Fowke. This was an action for negligeoie 
against a solicitor. The plaintiffs ft ere 
trustees and their ceshd$ que trvMcnt, m 
whom the defendant, a solicitor in Binning 
ham, had acted in an investment of certain 
of the trust moneys upon leasehold security. 
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The defendant was employed in 1880 to find 
a good security for 50W., and himself employ- 
ed a Mr. Edwards to value the property now 
in question, consisting of manufacturing 
premises. The valuers reported that the 
property was a sufficient security for 500/., 
which sum the trustees advanced upon it. 
The interest at once fell into arrear, the 
mortgagor became bankrupt, the property 
remained unlet, and the trustees, being un- 
able to realise, brought this action against 
their solicitor. The negligence imputed was 
that the defendant had neglected to inform 
Edwards, the valuer, of the terms of a ten- 
ancy under which one Smith held the 
premises of the mortgagor, Ward. Edwards 
was instructed by the defendant that Smith 
held at a rent of 8W., and that there was no 
written agreement between him and Ward, 
whereas in fact there was a written agree- 
ment for a lease, under which the landlord 
was liable to pay the rates and taxes, 
amounting to over 20Z. In his evidence, 
Edwards said that had he known the terms 
of this tenancy he should not have reported 
the property as a good security for 500/. The 
defendant, on the other hand, had, at the 
commencement of the negotiations, inquired 
of the mortgagor the nature of the tenancy, 
and had been informed by him that Smith 
held as a yearly tenant at a rent of 80/. At 
the completion of the mortgage, the mort- 
gagor, being asked whether there was any 
written agreement in existence with refer- 
ence to the tenancy, replied that there was 
none. He also purported to convey *free 
from incumbrance.' The question, therefore, 
was whether the defendant had sufficiently 
instructed Edwards in telling him what he 
had heard from the mortgagor, or whether, 
as the plaintifis contended, he ought to have 
ascertained from Smith himself the terms of 
the tenancy. At the trial, which took place 
on June 24, the jury found that the defend- 
ant had not made reasonable inquiries as to 
the terms of Smith's tenancy. They found, 
further, that if such inquiry had been made, 
the valuer's report would have been aftected, 
supposing the agreement created a fourteen 
yeara' lease, to the extent of 350/. ; that the 
premises were a good security for 150/. ; that 
their actual value in 1880 was 300/., and at 



present 200/. The case was argued on further 
consideration on August 6, when it was sub- 
mitted on behalf of the plaintiffs that on the 
findings of the jury they were entitled to 
judgment for 500/., or at the least for 350/. 
The recent case of Learoyd v. Whiteley, in the 
House of Lords, reported in the Court of 
Appeal, 55 Law J. Bep. Chanc 864, and 
affirmed by the House of Lords ; Chapman 
V. Chapman, L. R. 9 Eq. 276, and other cases, 
were cited. — On the other side it was argued 
that, as the agreement between Ward and 
Smith contained a clause empowering the 
landlord to mortgage in his own name as 
owner, Ward was entitled to a mortgage free 
of incumbrance, and the tenancy was in 
reality void as against the mortgagees. Apart 
frem this it was urged that there was no 
negligence, and that the defendant was not 
bound to make further inquiries than he had 
done. — Mr. Justice Stephen, in giving judg- 
ment, said that, having regard first of all to 
the fEicts found by the jury that proper in- 
quiries had not been made by Mr. Fowke ; 
having regard also to the expression of the 
jury's opinion as to the value of the security 
itself; and, lastly, having regard to the fkct 
that Mr. Fowke knew that his clients were 
trustees ; taking all these considerations to- 
gether, he was of opinion that he must give 
judgment for the plaintiffs for 400/.— 360/. as 
the difference between the value of the 
security actually obtained and the sum 
which was to be advanced on it, and the re- 
maining 50/. as a reund sum in consideration 
of arrears of interest and other matters. His 
lordship arrived at this conclusion with some 
degree of doubt, and not without consider- 
able regret, because it was certain that Mr. 
Fowke had acted quite bond fide. It had not 
even been suggested that he had acted other- 
wise. Judgment was given accordingly, but 
the learned judge granted a stay of execution 
on motion of appeal being given by Friday 
next — Law Journal, 



TRAVELLING ON A RAILWAY. 

At Bristol, on August 9, before the Lord 
Chief Justice, without a jury, the cause Brown 
V. 27m; Accident Inmrance Company was heard. 
In 1852 the plaintiff insured himself with 
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the defendants in a policy against railway 
accidents, whereby 2,0QOl was to be paid in 
case of his death by accident, and in case of 
an accident not causing death the plaintiff 
was to receive * such sum by way of compen- 
sation as should appear just and reasonable 
and in proportion to the injury received.' In 
March, 1884, the plaintiff was knocked down 
by an engine at Risca Station on the Great 
Western Railway and seriously injured. 
The plaintiff now sued the defendants on 
this policy to recover compensation in res- 
pect of the injuries he received on that 
occasion. The defendants, however, con- 
tended that the accident was not an accident 
happening while the plaintiff was travelling 
on a railway, or within the terms of the 
policy. Also that the plaintiff had aheady 
obtained compensation in respect of the 
accident in an action which he had success- 
fully brought against the Great Western 
Railway, and consequently was not in law 
entitled to recover any further compensation 
from them in respect of the accident. The 
facts were undisputed. The plaintiff on the 
day of the accident, having taken his ticket, 
was crossing the line to reach the proper 
platform, when he was knocked down by a 
train of empty carriages. In his action 
against the Great Western Railway he recov- 
ered 750/. The only points to be argued, 
therefore, were the two mentioned above. — 
Mr. BuUen argued that the plaintiff was at 
the time of the accident travelling on a rail- 
way within the meaning of the policy, citing 
Theobald v. The Railway Passengert^ Inmrance 
Company, 23 Law J. Rep. Exch. 249; 10 
Exch. Rep. 45, and an American case in 
support of this view. As to the second point, 
he cited Bradburn v. The Great Western Rail- 
way, 44 Law J. Rep. Exch. 9; L. R. 10 Excli. 
1, and Dallyy v. 27m? India and London lAfe 
Assurance Company, 24 Law J. Rep. C. P. 2 ; 
15 C. B. 365.— Mr. Charles, for the defend- 
ants, argued that the policy did not apply to 
such an accident as this ; and, further, that 
it was a contract of indemnity.— The learned 
judge said in his opinion the particular policy 
was a contract of indemnity ; and, further, 
that it was only intended to cover an acci- 
dent received while the assured was actually 
travelling in a train, which the plaintiff was 



not doing when he met with this acdde&L 
He accordingly gave judgment for the de- 
fendants, with costs. 



INSOLVENT NOTICES, ETC, 
QtuAee Qgieial OnMetU, StpL 2i 
Judicial AbancUmmentt, 
J, A. Qiard, trader, Montreal* Sept 2L 
Ara^ne Nevea, trader, Montrea], Sept. 20. 
Loulff Philippe Pleau, trader. Three Rtren, 5eptI7. 
Louis F. Rheaume, St. Henri, Sept. 16. 
Bowen 3c Woodward, railway oontiaotoxi, Sber 
brooke, Jaly 12. 
James R. Woodward, Sherbrooke, Jaly 12^ 

Ouratort c^ppOMitod. 
4U Pierre Beaudrean, hotel keeper, MoDtieal.- 
T. B. Lamarohe, Montreal, ourator. Aus. 30. 

Re Irring & Sutherland.— A. W. SteTensoo, Moat- 
real, curator, Sept. 20. 

Re Dolor Poirier, Valleyfield.— Kent A Tnrcottt. 
Montreal, curator, Sept. 16. 

Re Treffl6 Vanier.— Kent <fc Tuzootte, Mootrea!. 
ourator, Sept. 22. 

Re Louis 0. Villeneuve.— H. A. B^dard. Q»b«. 
ourator, Sept. 20. 

Dividende. 

Re Tonasaint Boyer, hotel keeper, Sabbeiiy de Vtl- 
leyfield.— Dividend, C. Desmarteau, Montreal, euator. 

Re L. Polydore Gagnon, St. Andr^— Krst sad &ul 
dividend, payable Oct. 8, H. A. B^dard, Qaebee, co»- 
tor. 

Be Arthur Ltenard.— First and final diyidend, pv- 
able Oct 12, G. Desmarteau, Montreal, ourator. 

Be Damase Rooheleao.— First and final dlTideoJ. 
payable Oct. 14, C. Desmarteau, Montreal, ciuator. 

i2e£mond & Ste. Marie.— First dividend, payible 
Oct. 11, G. Desouurteau, Montreal, ourator. 
Separation from bed and boeurd- 

Marie Anne Clontier vs. Joseph Cloatier, reitaana: 
keeper, Three Rivers, Sept. 16. 

Appoinimente' 

Louis Rainville, N.P., Arthabaakaville, to be Pnr 
thonotary of Superior Court, Clerk of Cireait Oooit, 
Clerk of Crown and Clerk of Peace, for distrirt of 
Arthabaskaville. 

Oadaetre. 

Subdivision of 1496, Jacques Cartier Ward, Qve^ee. 
Ciremt Court. 

Circuit Court for County of Kamooraaka to be lid 
in village of Kamonraska. 



GENERAL NOTE. 
CoNTaACTiNO FOR CooLHiss.—A refrigenUinff «w 
pany is liable for damage caused to fruit stored by it. 
by reason of decay of such fruit, caused by taifuirtbe 
temperature of its storehouse to a height shore tb: 
agreed upon ; and the diminution in the maAti raJa^ 
by reason of such decay may be considered $BVitif 
ment of the damage (ffyde v. Tke MeekanieallUfr^ 
rating Compamf, Sup. Jud. Ot. Mass^ 4 Kew Sof • ^' 
263. 
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In Paul V. Travellers Ins. Co,, 45 Hun, 318, 
the Court decided an interesting question 
arising under an accident insurance policy. 
The policy coTered injury and death through 
''external, violent and accidental means," 
but excepted bodily injuries " of which 
there shall be no external and visible 
sign upon the body," and death " by the 
taking of poison, contact with poisonous 
fiubstances, or inhaling of gas, or by any 
surgical operation or medical treatment." 
This policy was held to cover a death by the 
accidental inhaling of escaping illuiAnating 
gas while the insured was asleep. The Court 
got over the diflBculty caused by the words 
" inhaling of gas " among the various provi- 
sions exempting the company from liability, 
by assuming that the words were used to 
designate the common uses of gas in dentist- 
ry, surgery, etc. This seems rather a violent 
assumption, but the Court observed, '* If the 
language of the policy is capable of two con- 
structions, that most favorable to the insured 
should be adopted. It will not do to sacri- 
fice the substance of the contract to the letter, 
if such a result can be reasonably avoided." 
The Court also held that the accidental 
inhaling of escaping gas was a death through 
violent means. 



The New York Court of Appeals, in Mayor 
eiCf of New York v. New Jersey Steamboat 
Tran^[)orUiHon Co,, June 7, 1887, passed upon 
what constitutes a ferry. The Court held 
that a line of boats adapted to carry travel- 
lers, with their horses, vehicles and other 
property, running from pier 18, Hudson 
river, New York city, to various points on 
the shore of Staten Island and the New 
Jersey coast, and return, the round trip 
making about twenty-four miles, consti- 
tuted a ferry between New York city and 
Staten Island. The distance is not so great 
as to prelude the idea of a ferry, and the 



business does not lose that character because 
the boats stop at points on the New Jersey 
as well as the Staten Island shore. 



A Ceylon correspondent of the Law /oter- 
nal, referring to the action of the governor 
of the colony, in frequently pardoning natives 
undergoing sentences without first referring 
to the judges who sentenced them, as)cs 
whether it is usual for the Queen to grant 
free pardons to criminals without referring 
such cases in the first instance to the tribu- 
nals before which they were condemned. 
The editor replies in the negative. " In the 
first place, the Queen never grants a free 
pardon of her own motion at all If she 
were to do so, and the Secretary of State 
disagreed with the act, it would be his duty 
to resign. That protest is all the sanction 
provided by the Constitution, and no doubt 
the criminal would legally be pardoned. 
The circumstances in Ceylon no doubt are 
different; but we assume in favour of the 
Governor that he is his own Secretary of 
State. The practice of consulting the judges 
is very much older than the present consti- 
tutional relation of the sovereign to the 
Secretary of State in regard to the prero- 
gative of mercy. When questions of law 
were involved, the judges were from early 
times consulted, and the convicted person 
pardoned or executed according to their deci- 
sion, a practice which was the origin of the 
Court for the Consideration of Crown Cases 
Reserved. We believe it to be the practice in 
England, that the Secretary of State never 
interferes with a conviction without receiv- 
ing the report of the convicting tribunal, 
whether judge of the High Court or justice 
at petty sessions. The practice arises not 
only in the interests of justice to the con- 
victed person, but in order that the tribunal 
may vindicate its action, and that there may 
be no weakening of the judicial authority by 
any apparent slight being cast on its decis- 
ion. The Secretary of State is responsible 
for the maintenance of this practice to Par- 
liament, but in Ceylon the duty exists al- 
though there is no mode of enforcing it 
except by complaint at the Colonial Office." 
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The names of the memhers of the commis- 
sion for the revision of the Code of Civil 
Procedure, have been published in the daily 
papers. If the list be authentic, which seems 
to be doubtful, the most noticeable fact is 
the lai^e number of members, nine names 
being mentioned. This is to be regretted, 
for the work could be done better by a 
smaller committee, and the real work must 
devolve upon a few. Of the names mentioned 
there can be no question as to the eminent 
fitness of Mr. Justice Jett^. Some of the 
others names are able lawyers, but not every 
able lawyer possesses the peculiar qualifi- 
cations required for a codifier of the law of 
procedure. 



Chief Justice Wilson, of the Court of 
Queen's Bench, Ontario, who, it was stated, 
declined the honor of Knighthood at the 
time it was conferred on the late Chief 
Justice Cameron, now accepts it. Sir Adam 
Wilson has been twenty-four years on the 
bench, and proposes, it is said, to retire at 
an early date. 



The office of judge of the Exchequer Court 
of Canada, created by the Act of last Session, 
has been filled by the appointment of Cieo. 
Wheelock Burbidge, Q.C., heretofore deputy 
minister of Justice. 



The place of Mr. Justice Monk, in the 
Court of Queen's Bench, is to be filled tem- 
porarily by Mr. Justice Doherty, of the 
Superior Court, who is appointed assistant 
judge until Dec. 13. 



SUPREME COURT OF CANADA. 



Ontario] 



Plumb v. Steinhoff. 



Title to land — Old grant — Starting point to 
define metes and bounds — How ascertained. 

In an action of ejectment, the (question to 
be decided was whether the locus was sit- 
uated within the plaintifi^'s lot No. 5, in 
concession 18, or within defendant's lot ad- 
joining, No. 24, in concession 17. The grant 



through which the plaintifiT's title was origin- 
ally derived, gave tlie southern boundary d 
lot 5 as the starting point, the course bein? 
thence 84 chains, more or less, to the river. 
The original surveys were lost, and this 
starting point could not be ascertained. 

Hbld: — affirming the judgment of the 
court below. Strong and Tascheraaii, JJ^ 
dissenting, that such southern bonndary 
could not be ascertained by measuring back 
exactly 84 chains from the river. 

Moss, Q.a, and ScoU, Q,C., for the Appel- 
lants. 

Atkinson, Q.C, for the Respondents. 



Omtabio.] 
St. Catharinbs Milling Ca v. The Qcecv 

Indian lands ^ReKrves— Surrender— 
• lUle of Ormm. 

Hbld, (afiSrming the judgment of the Cocr. 
of Appeal, 13 Ont. App. R. 148,) Strong a&i 
Gwynne, JJ., dissenting, that the land sar- 
rendered by the Indians to the Dominion 
Government in 1873, by what is known aa 
the N. W. Angle treaty, were not, ppsvions 
to such surrender, lands reserved for the 
Indians within the meaning of sec. 91, itens 
24» of the B. N. A. Act, but were public lan«ii 
under sec 92, item 5, and passed to the 
Province of Ontario, absolutely on eniL 
surrender. Only lands specially set apart 
for the use of the Indians are reserved under 
sec. 91, item 24. 

McCarthy, Q.(7., for the Appellants. 

Cassels, Q.C,, and Mills, for the BespoDd- 
ents. 

Nova Scotia.] 

MoTT V. Bakk of Nova Sootta. 

Insolvent Bank — Winding up proceedings—^^ 
Fie cap.^Al Vic. cap, 137 — Bank atreaH 
insolvent placed in liquidation — /Vwtta- 
ings under what statute. 
The Bank of Liverpool was placed in in- 
solvency in 1879, under the Insolvent Act •4* 
1875, and the Bank of Nova Scotia appoiote I 
assignee, in 1884, the assignee applied t'> 
have the insolvent Bank placed in liqnid- 
atiou under 45 Vic cap. 23 and 47 Wc capt 3t*. 
The Chief Justice of Nova Scotia ^;rantpl 
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the petition and appointed the Bank of 
Xova Sootia liquidator, holding that sections 
2 &3 of the act of 1884 applied to banks. 
The Supreme Court of Nova Scotia affirmed 
this order. On appeal to the Supreme Court 
of Canada: 

Held, Strong & Qwynne, JJ., dissenting, 
that these sections do not apply to banks, 
bat an insolvent bank must be wound up 
with the same formalities as in the case of a 
bank not insolvent according to sections 99 to 
102 inclusive of the Act of 1884, and three 
liquidators must be appointed in the manner 
therein provided. 

Henry, Q.C., for the appellants. 
Sedgeivick, Q,C., and Borden, for the re- 
spondents. 

British Columbia.] 

Ska v. McLban. 
Sak of Lfjmd — Sale by executorB^Pwners under 
Will — Advertisement—Description — Words 
" more or Jess ^—rBreach of trvat. 

By the terms of the testator's will, execu- 
tors were empowered to sell so much of the 
real estate as might be necessary to pay off 
a mortgage thereon, and any other debts 
that the personal estate was insufficient to 
discharge. The executors offered for sale 
land described in tlie advertisement as 
" some 60 acres (more or less) etc., Victoria 
District'' The advertisement stated that 
tlie property to be sold adjoined M. Row- 
land's land and had a frontage on the Burn- 
side Road, and on the road known as ^'Carey's 
road." 

At the sale, a plan was annexed to the 
advertisement, showing a lot coloured pink, 
bounded by the above named roads. The 
auctioneer stated that the quantity was not 
known, but would have to be determined by 
a Kurvey, to be made at the joint expense of 
vendor and purchaser. The land was offer- 
ed for sale by the acre, and knocked down 
to one S. at $36 per acre. 

After the sale, a survey was made and 
the land was found to contain 117 acres. S. 
claimed the whole quantity and tendered 
the price and a deed for signature to the 
executors. They claimed, however, that they 
only intended to sell 60 acres measured on 



the side adjoining Rowland's land, and to 
sell more would be a breach of trust on their 
part, as they only wanted some $2,000 to 
pay the mortgage and debts of the estate. S. 
brought a suit for specific performance. 

Hbld, (reversing the judgment of the 
Supreme Court of British Columbia,) Gwyn- 
ne, J., dissenting, that S. was entitled to the 
117 acres. 

Robinson, Q.C., and Eberts for the appell- 
ant 



Omtaiuo.] 

Grand Trunk Railway Ca v. Beckbtt. 
Railway Co — Negligence — Death caused by Run" 
ning through town — Contributory negligence 
— Insurance on life of deceased—Reduction 
of damages for. 

In an action against the G. T. R. Co., for 
causing the death of the plaintiff's husband 
by negligence of their servants, it was 
proved that the accident occurred while the 
train was passing through the town of 
Strathroy ; that it was going at a rate of 
over thirty miles an hour, and that no bell 
was rung or whistle sounded, until a few 
seconds before the accident 

Hbld, (affirming the judgment of the Court 
of Appeal, 13 Ont App. R. 174,) that the 
company was liable in damages. 

For the defence, it was shown that the 
deceased was driving slowly across the track 
with his. head down, and that he did not 
attempt to look out for the train until shouted 
to by some persons who saw it approaching, 
when he whipped up his horses and en- 
deavoured to drive across the track and was 
killed. As against this there was evidence 
that there was a curve in the road which 
would prevent the train being seen, and also 
that the buildings at the station would 
interrupt the view. The jury found that 
there was no contributory negligence. 

Hbld, per Ritchie, C. J., and Fournier and 
Henry, J J., that the finding of the jury 
should not be disturbed. Strong, Tascher- 
eau & G Wynne, JJ., contra. 

The life of the deceased was insured and 
on the trial the learned judge deducted the 
amount of the insurance from the damages 
assessed. The Divisional Court overruled 
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this and directed the verdict to stand for the 
full amount found by the jury. This was 
affirmed by the Court of Appeal 

Held, that the judgment in this respect 
should be affirmed. 

Oder, Q.Q, for the appellants. 

Blake, Q.C,, and FoUMbee, for the respond- 
ent 



Qdbbec.] 

Brady v. Stewart. 
lAHgious rights—Sale of— Arts. 1582-83 CC. 

B. became holder of 40 shares upon 
transfers from D. & &l, in the capital stock 
of the St. Gabriel Mutual Building Society. 
At the time of the transfers the shares in 
question had been declared forfeited for non 
payment of dues. Subsequently by a judg- 
ment of a Court rendered in a suit of one C, 
whose shares had also been confiscated for 
similar reasons, the shares were declared to 
be valid and to have been illegally forfeited. 
Thereupon B., by a petition for writ of 
mandamus, asked that he be recognised as a 
member of the society and be paid the 
amount of dividends already declared in 
favour of and paid to other shareholders. B's 
action was met, amongst other pleas, by 
one, setting forth; that B had acquired 
under the transfers in question, certain 
litigious rights and that, by law, he was 
only entitled to recover from the respondents 
the amount he had actually paid for the 
same, together with legal interest thereon 
and his cost of transfers. 

Held, (affirming the judgment of the 
Court of Queen's Bench, Montreal, M. L. R., 
2 Q. B. 272) Foumier & Henry, JJ., dis- 
senting, that at the time of the purchase of 
said shares, B was a buyer of litigious rights, 
and under Art. 1583, C.C., could only recover 
the price paid with interest thereon. 

Appeal dismissed with costs. 

Doherty, Q^C, for appellant. 

Curran, Q.C., for respondent 



QUEBBO.] 

PiON V. North Shore Railway Co. 
NamgahU river — Access to by riparian omier — 
Right of — Railway Company responsible 
for obstruction — Damages — Remedy by 



actum at law—When—^ ViciP.Q.) d. 
43, see. 7, s.s, 3 & 5. 

Held, (reversing the judgment of the 
Court of Queen's Bench, Quebec, 9 Leg. News, 
218), Taschereau, J., dissenting, that a ripa- 
rian owner is entitled to damages against a 
railway company, although no land is taken 
from him, for the obstruction and aninte^ 
rupted access between his property and the 
navigable waters of a river, and the injarj 
and diminution in value thereby oocanoned 
to the property. 

2. That the railway company in the pre- 
sent case not having complied with the pro- 
visions of 43 & 44 Vic. (P.Q.) ch. 43 sec 
7, ss. 3 and 5, the appellant's remedy by 
action at law was admissibla 

Appeal^ allowed with costs. 

Langdier, Q.C for appellants. 

Irvine, Q.a, <fc Duhamel, Q-C, for respond- 
ents. 



QUEBBC] 

Robinson v. Canabian Pacific Railway Co. 
Damages — Misdirection as to soUUium-- ^'(^ 
Trialr-ArL 1066 CC. 

In an action for damages against a rail- 
way company brought by the widow of a 
servant of the company killed in the dis- 
charge of his work, the learned judge at the 
trial directed the jury that in assessing the 
amount of damages if they found for pUio- 
tiff they might consider the nature of the 
anguish and mental sufferings of the widow 
and child of the deceased. 

Hold, (reversing the judgment of the 
Court of Queen's Bench, Montreal, M. L. K-> 
2 Q.B. 25) that there was misdirection. Efied 
of Art 1056, C.C., considered^ (See 10 Lee. 
News 241). 

Appeal allowed with costs and new tria) 
ordered. 

ScoU, Q,a & IT. A\)boU, for the appellants. 

/. C. Hatton, Q.C, for the respondents. 

QUEBBO.] 

Lbqhb v. Fouknusl 
Sale A rimhi—Term— Notice— Mise en dmem 
— Chose Jugie^Improeements, 
Held, (affirming the judgment of the Court 
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of Queen's Bench, Montpal, M.L.R., 3 Q.B. 
124) where the right of redemption stipulated 
by the seller entitled him to take back the 
property sold within three months finom the 
day the purchaser should have finished and 
completed houses in coarse of construction 
on the property sold, it was the duty of the 
purchaser to notify the vendor of the com- 
pletion of the houses, and in default of such 
notice, the right of redemption might be ex- 
ercised after the expiration of the three 
months. 

2. The exception of chose jugie cannot be 
pleaded where the conclusions of the second 
action are materially different from those of 
the first, and so, although the present re- 
spondent attempted to exercise his right of 
redemption in a prior action for a less sum 
than stipnlated, it was held that the dismis- 
sal of the first action was not chose jugie as 
regards the present action offering to pay 
the amoimt on conditions stipulated. 

Taschereau &Gwynne, JJ., were of opinion 
in this case that appellant was entitled to 
$302 for improvements over and above the 
stipulated price instead of $40 allowed by 
the Court below. 

DeLorimUr, for appellant 

Lafiammey Q.C., for respondent 



THE PRIVILEGE OF COMMUNICA- 

TIONS TO SUITORS AND 

THEIR ADVISERS. 

The case of Young v. HoUotvay^ 56 Law J. 
Bep. P. D. & A. 81, reported in the Septem- 
ber number of the Law Journal Reports, 
decides a point of considerable interest and 
importance in professional practice, and 
marks an advance in the application of the 
principle that communications made to pro- 
fessional advisers are privileged from dis- 
closure to the other side. It arose upon 
certain anonymous letters which were written 
to the plaintiff and to her solicitor and 
counsel retained in a probate action, claim- 
ing revocation of a grant of probate of the 
will of the plaintiff's brother, on the ground 
that the testator was not of sound mind, and 
that the execution of the will was obtained 
by undue influence. Nothing turned on the 
point that the letters were anonymous. But 



the fact that out of the four letters three 
were signed in the names of the ' friends ' of 
the respective families concerned, illustrates 
the growth of the practice of writing anony- 
mous letters. Whether the writing of an 
anonymous letter is to be justified at all is a 
qaestion of conscience with which the pro- 
fessional man has nothing to do. If anyone 
has information to give him he would rather 
have it in an anonymous letter than not at 
all, but of course it is more useful to him if 
it comes with the name and address of his 
correspondent. As direct evidence it is, of 
course, valueless ; but it may put the solici- 
tor on inquiry, the result of which will be 
valuable, and by not signing the letter, the 
correspondent takes back again half of the 
benefit he apparently intends to confer. 

The question in the case arose out of the 
affidavit of documents in pursuance of the 
usual order obtained by the defendants, the 
executors and legatee of the will. In her 
answer the plaintiff claimed privil^e for 
documents described in the schedule merely 
as 'certain anonymous documents,' on the 
ground that they were privileged as being 
communications to her solicitor and counsel 
from witnesses in support of her claim, con- 
taining evidence in support of it, and obtain- 
ed for the purposes of the action. On so 
vague a description, an order for a further 
affidavit was inevitable. This produced an 
identification of the four documents, each by 
their signatures and addressees. One of the 
signatures, that is of the letter addressed to 
counsel, represented the writer's own name, 
and of the anonymous letters, two were 
addressed to the plaintiff herself and the 
other to her solicitor. Mr. Justice Butt or- 
dered all four to be produced. The Court of 
Appeal divided them into the two classes of 
letters written to the party and letters written 
to her confidential advisers, and they ex- 
cluded the first class from the privilege and 
included the second. Tiie only difficulty in 
holding the second class privileged which 
occurred arose from the vagueness of the 
affidavits, which did not state plainly that 
the letters were sent to the professional 
advisers in their professional capacity. The 
judges, however, rightly drew the inference 
that such was the fact Then the question 
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arose whether the privilege extended to 
documents volanteered to the professional 
adviser, and not produced as the result of 
inquiries hy him or otherwise hy his own 
intervention. The Court properly declined 
to draw any distinction between the two 
c&aef*, and it would undoubtedly he a difficult 
matter in many instances to decide whether 
evidence was properly volunteered or whether 
it waji not more or less indirectly due to the 
operations of a solicitor or a counsel. For 
example, counsel might make a speech in 
which he suggested the possibility of the 
existence of certain facts, and a correspond- 
ent might volunteer information in regard 
to it This would be to some extent obtain- 
ed by the counsel, and similarly a solicitor 
might make inquiries of one man and an- 
other might hear of it and volunteer infor- 
mation. The rule, therefore, laid down 
embraces all documents sent to a profession- 
al adviser in his professional capacity, but it 
excludes documents sent to the party him- 
self. Such documents do not seem to come 
within the principle of the privilege. When 
they are sent to the party himself, they are 
not part of the fighting apparatus of the 
cause, but are part of the facts of it, and the 
action taken by the party on such a com- 
munication might be very material to the 
issue in the cause, .t may be said that the 
distinction is somewhat fine, and asked 
whether, if a man acts as his own solicitor! 
he has the privilege? The answer is that 
he has not, as the privilege only arises when 
there is the relation of solicitor and client 
which it is the object of the law to protect 
If a party should make himself a sort of 
assistant to his solicitor for the purpose of 
obtaining evidence, in such a case there 
would be privilege, especially if the solicitor 
acted for several parties. 

The moral to be drawn from the decision 
is, in the first place, that the affidavit sup- 
porting a claim of privilege for letters of this 
class should set out facts showing that the 
communication was made to the adviser in 
his professional capacity ; secondly, persons 
who have information to give in regard to 
pending suits may feel that their information, 
if sent to the proper quarter, will be confi- 



dential, and will not immediately be expoeed 
to the gaze of the opposite party. This state 
of the law cannot fail to encooxage persons 
possessing information to give it, and it mar 
encourage them so fiar that when they give 
it they add their names. The decision 
seems therefore to do something in a small 
way for the elucidation of truth and the 
advancement of justice. — Law JoumdL 



CONTEMPT OF COURT, 

On August 31, in the case of Jbruu v. Long, 
a motion was made to commit Mr. George 
Johnson, a solicitor, of 16 Union Court, Old 
firoad Street, for assaulting a solicitor within 
the precincts of the Court It was stated 
that a summons was heard on August 16, 
and, after leaving the judge's room, Mr. 
Johnson, in the passages of the Royal Courts, 
used strong language to Mr. Robinson, the 
solicitor on the other side, and put his hands 
up to him in a threatening attitude. Two 
acts of contempt were complained of— name- 
ly, an assault or improper conduct in the 
presence of the judge, and conduct to inti- 
midate and obstruct the course of justice 
within the precincts of the Court. Kirby t. 
Webbf a case before Mr. Justice Chitty, r^er- 
red to in these columns on July 16; 7>(£ 
Republic of CoOa Rica v. JBrlanger, 36 L. T. 
333 ; and Ex parte Wilton, 1 Bowling, N. S. 
805, were referred ta — Mr. Justice Kekewich 
said that the acts that constituted the con- 
tempt should appear on the face of the order. 
The order would recite the particular facts in 
the affidavit, and would go on, " the Court 
being of opinion that these facts constitute 
a contempt of Court," <&c. The api^cant 
was, in his lordship's opinion, entitled to the 
order in the absence of the respondent ; if be 
had anything to say he could move to dis- 
charge it. — Law Journal, (London.) 



BIGAMY AND ONUS OF PROOF. 

At Liverpool, on August 10, before Mr 
Justice Day, the case of Regwa v. Maegvan, 
was tried. It appeared that in August, ISSo, 
the prisoner made the acquaintance of 
Amelia Boadicea Gilimore,who was a widow, 
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and, after a short coartship, during which 
he represented himself to he a bachelor, 
they became engaged, and were married at 
Christ Charch, Kensington, Liverpool, in 
December, 1885. They lived together for some 
time, but in July, 1887, the second wife dis- 
covered that her supposed husband had in 
lS(iO married a girl called Mary Ham at the 
Roman Catholic Church at Newton Forbes, 
county Longford, and thattliis first wife was 
still alive. The prisoner before the magis- 
trates made the following statement : * I left 
my wife ten years ago, and I have not seen 
or heard of her since. I thought she was 
dead.' Counsel for the prosecution admitted 
that he had no evidence to show whether 
the prisoner had left his wife or not, or 
whether the prisoner knew at any time dur- 
ing the last seven years that she was alive. 
—The learned judge held that the prisoner 
must prove continual absence from his wife 
for seven years, and that then it would be 
for the prosecution to satisfy the jury that 
he knew at some time during the last seven 
years that his wife was alive. — A witness 
was called for the defence, who said that he 
had been a fellow workman of the prisoner's 
during the last eight years in Liverpool, and 
that he had never heard the prisoner men- 
tion his first wife during that time. — Upon 
this his lordship directed the jury to acquit 
the prisoner. 



THE NATIONAL LEAGUE PROCLAM- 
ATION. 

In the House of Lords, on August 9, the 
Marquis of Salisbury said: 'My lords, it 
may be convenient to your lordships that I 
should announce that the Lord-Lieutenant 
of Ireland, by and with the advice of the 
Privy Council, has to-day by proclamation 
declared the National League to be a danger- 
ous association under section 6 of the Crimes 
Act, and has thus taken power under that 
statute to prohibit and suppress that associa- 
tion by order in any district where such a 
8tep may be required to prevent intimida- 
tion and interference with the administra- 
tion of the law. The proclamation, which I 
will lay on the table, is in the following 
terms : " By the Lord-Lieutenant and Privy 



Council in Ireland. A Special Proclamation. 
Whereas we are satisfied that there exists 
in Ireland an association known by the 
name of ' The Irish National League,' and 
that the said association in parts of Ireland 
promotes and incites to acts of violence and 
intimidation, and interferes with the admin- 
istration of the law. Now we, the Lord- 
Lieutenant-General, and Greneral Governor 
of Ireland, by and with the advice of the 
E*rivy Council, by virtue of section 6 of the 
Criminal Law and Procedure (Ireland) Act, 
1887, and of every power and authority in 
that behalf, do by this our special proclama- 
tion, declare from the date hereof the said 
association known as the Irish National 
League to be dangerous. This proclamation 
shall be promulgated by the same being 
published in the Dublin Gazette, and by a 
printed copy thereof being posted at every 
police station or barracks, and every place 
in which Divisional Police Courts or petty 
sessions are held respectively in Ireland. 
Given at the Council Chamber, Dublin 
Castle, this 19th day of August, 1887. God 
save the Queen." ' A similar announcement 
on the same day was made by the secretary 
to the Lord-Lieutenant of Ireland in the 
House of Commons. 



DAMAGES AGAINST A BANK CLERK. 

On August 18, at the Middlesex SherifPs 
Court, Red Lion Square, before Mr. Under- 
sheriff Burchell and a special jury, the case 
of The London and Brazilian Bank (Lim.) v. 
Kester Wilwn Sefton came on for hearing. 
Judgment had been allowed to go by default, 
and the case was heard for the assessment 
of damages.— Mr. C. T. Gyles, barrister, who 
appeared for the plaintiffis, stated that the 
defendant entered into the service of the 
bank under an agreement for three years 
from November 1, 1884, at a salary of 360/. a 
year, together with his expenses to Rio, 
where he was employed, amounting to 40/. 
Although the defendant had his salary 
voluntarily raised by the bank to 450/., he 
suddenly left without notice or permission 
on December 22, 1886, ten months before the 
expiration of the agreement, and forthwith 
went into the service of the International 
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Bank, an opposition firm. — Mr. Gordon, 
manager of the plaintiffs, proved these facts 
in evidence. He said that the defendant 
was a very valuable servant, and the bank 
were put to great inconvenience by his 
leaving.— The jury, after a brief retirement, 
found a verdict for the plaintiffs, damages 

nil 



INSOLVENT NOTICES, ETC. 
Qwbec Official Gazette, Oc*. 1. 
Judicial AbandonmenU. 

Louii Bonrille, Ste Gan^Bondo, Sept. 17. 

Zotiqne DeschampSf saddler, MoDtreal, Aug. 15. 

Louts Collin A Frdre, dry goods, St Sauveur de 
Quebec, Sept. 30. 

Joseph Perreault, Montreal, Sept. 27- 

Olivier Seguin, tailor. Montreal, Sept. 0. 

Jaeqaei Villcneuve, trader, Montreal, Sept. 23. 
Curator* appointed. 

Re Bessette, Lefort A CJo.— Kent A Turcotte, Mon- 
treal, ourator. Sopt. 27. 

Be Dery A Lame, traders, St. Charles.— H. A. Bed- 
ard, Quebec, curator, Sept. 26. 

Be Zotiqno Dcsohamps, saddler, Montreal.— Henry 
Ward, Montreal, curator, Aug. 23. 

lie Elliott, Kinlayson & Co., Montreal.— Kent A 
Turcotte, Montreal, curator. Sept. 10. 

Re J. A. Giard.— C Desmarteau, Montreal, curator. 
Sept. 27. 

Re Hogle & Co.— H. A. OdelU Sherbrooke, curator, 
Sept. 19. 

Re Frederick Keaaey, grocer.— Hy. Ward and Alex. 
Oowdey, Montreal, curators, Aug- 12. 

/?« Jean-Bte. Leblanc, St. Sauveur de Quebec.— H. 
A. Bedard, Quebec, curator. Aug. 10. 

Re Hermenegilde Morin, saloon keeper.— H. Ward 
and Alex. Oowdey, Montreal, curators, Sept. 19. 

Re Ars^ne Neveu.— C. Desmarteau, Montreal, cura- 
tor, Sept. 29. 

Re L. J. Rh^aume, St. Henri.— Kent & Turcotte, 
Montreal, curator, Sept. 27. 

Re Louis Robinson, tailor.— A. W. Stevenson, Mont- 
real, curator, Sept. 27. 

Dividende- 

Re Zotique Deschainps, saddler.- First and final 
dividend, Henry Ward, Montreal, curator. 

Re Louis PhiMippe Hagnon, St. Roch des Aulnets — 
First and final dividend, payable Oct. 15, H. A. Bedard, 
Quebec, curator. 

Re C. E. Kapps, Chute aux Iroquois.— First and 
final dividend, payable Oct. 18, Kent & Turcotte, 
Montreal, curator. 

Re Max Kert.-Dividend, W, A. Caldwell, Montreal, 
curator. 

Re Louis Laberjfa.— P'irst dividend, payable Oct. 18, 
Kent ife Turcotte, Montreal, curator. 

Cirvuit Courif Ottawu Co. 

Special term ordered, to be hold at Hull, from 12lh 
to 15th October. 



Notice, 
To incorporated companies to make deeUntioa of 
eoiporate name, ^e., under penalty imposed by 45 Vie. 
ch. 47. 

Canada Oazetie, Oct. L 
Procedure m Crtminal Ckuee. 

Seetions 1 and 2 of fiO <l: 51 Yiot. eh. 50, to cone 
into force Got. 1. 

Thankegitfimo Day. 
November 17 appointed. 



GENERAL NOTES. 



* Rxs GxsTJE.*— The declarations made by one cl the 
defendant's servants while assisting another in enfov- 
ing its regulation as to deck passengen heldadmisnbie 
in evidence as part of the reegeetae {The Nem Jertrt 
Steamboat Companv ▼. Broekett, Sup. CL U.S. 19 Ch. 
Leg. N. 299). 

With the five oases disposed of according to Q» 
House of Lords Register this week, the House bv 
decided twenty* six appeals in the coarse of the .vear 
from the Court of Appeal, and has ovemled thAt 
Court twelve times. The average of reversals has b«eo 
increased by the four eases in which the appeal hte 
been allowed daring the week.— i^aip JounaL 

In Bhekbumt Low A Co* v. Vigore (56 Law J. Rep 
Q.B. 347), the House of Lords revened the Coan of 
Appeal, and upheld the view of the Master of the 
Bolls that information affecting the risk possesMd bf 
an agent who had been employed with a view to th« 
insurancot but through whom the insoFaneeinqaestioa 
was not made* was not information which can be im- 
puted to the principaL^A. 

Thb degradation of words in oommoo speech k&tv 
countenance to the contention in CrofU ▼. TafUfr, thst 
dilution necessarily moans mixing with water. A duq 
dilutes his cUret with water, bat shandygaff is not or- 
dinarily called a dilation, and a mixture of tvo 
wines is called not dilation, bat, by a horrible missp* 
plication of a good word* a * blend. * In an Act of Pai^ 
liament, the word has of coarse its proper meaaiiir" 
that is, any mixture of stronger with weaker liqakfe. 
the effect of which is to wash away a part of the 
strength of the stronger. To mix Barclay's beer with 
small beer is, therefore* obviously dUutioo.— /i- 

Onb of the morals to be drawa from the Lipski cue 
is that, if the practice of respiting persons oondeauied 
to death for the purpose of allowing further inquiiy to 
bo made by their professional advisers is to be generallj 
adopted, the one great advantage of the present sjstem 
—namely, the reasonably expeditious disposal of en- 
mi nals— will be prejudiced. That system oonsi^ '^ 
magisterial inquiry, the grand jury's inqaesttthesan- 
ming-up of a judge, the verdict of a jaxy, and if Ap- 
pealed to, the deciiiion of the Home Secretary. T^ 
last iiitage should be the shortest of all, and should bm 
be lengthened out by introducing into it fuactioo* 
which properly belong to a much earlier stage-^oaae- 
ly, the exhaustive investigation of the facte by cb« 
convict's solicitor.— 71. 
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The English law with reference to the guar- 
dianship of in&nts, which is depicted in so 
unfavorable an aspect by William Black in 
one of his recent romances (Sabina Zembra), 
was amended in 1886, 49 & 50 Vict, c 27. 
An interesting case, In re Wittm^ has occurs 
red, illustrating the benefit of the increased 
power which the Court now possesses to de- 
prive the father of the custody of an infant 
child, and to deliver the child to its mother. 
The father, a man of 53 years of age, was ac- 
cused of having formed an improper connec- 
tion with a young lady of six-and-twenty, 
who was under his tuition in medicine. He 
denied any impropriety, pretending that he 
had adopted the young lady in question, and 
that he never acted towards her in any other 
way than a father ought to act towards his 
daughter. The lady, however, admitted in 
an affidavit that her character had been des- 
troyed by the association, and it also appear- 
ed that \h% defendant had lost a position of 
trust in consequence of being unable to meet 
the chaige of impropriety. The wife, more- 
over, for the same reason had commenced 
proceedings for a judicial separation, and she 
had been informed that her husband intend- 
ed soon to go to Morocco with the young lady 
and the child (a boy of ten years of age), and 
to live there permanently. In these cir- 
cumstances, Mr. Justice Kay said he had no 
hesitation in granting the mother's applica- 
tion for the custody of the child. His lord- 
ship hoped that the father's relations with 
the young lady were innoceat, though it 
was rather difficult to believe it But if the 
relations were as innocent as possible, such 
conduct on the part of a married man was 
inexcusable. The order was made that the 
boy be delivered into the custody of the 
mother, and the only concession made was 
that he might reside with his father for a 
fortnight in the sumnjer and a week in the 
winter holidays, in any house in which the 
lady was not^and to which she did not come. 



If she attempted to associate with the boy in 
any shape or way, his lordship would at once 
interfere. The Law Times doubts whether 
the application would have been successful 
without the legislation of 1886. 



Another case relating to the custody of the 
father. In re Coram, has occurred in New 
Brunswick. A father, being in poor circum- 
stances, left his infant daughter, then aged 
seven years, with her uncle and aunt upon 
the understanding that she should be con- 
sidered as their child, and that they should 
support and educate her as such. She re- 
mained with her uncle and aunt until she 
was nearly fifteen years of age, and was 
educated by them, the father contributing 
nothing toward her support During this 
time she became much attached to them, 
and was unwilling to leave them. The Su- 
preme Court were divided on the right of the 
father to obtain the custody of his child. The 
majority of the Court (Allen, C.J., Wetmore, 
King and Tuck, J J.,) held that the father 
had the legal right to resume the custody of 
the minor, notwithstanding his agreement, 
even though his ol)ject was that she should 
assist in the work of his house, and thereby 
her duties would be more laborious, and her 
mode of living less easy and comfortable 
than she had been accustomed to in her 
uncle's house— there being no imputation 
against her father's character, or that she 
would not be properly cared for in his house. 
It was also held that the fact of her having 
been brought up by her uncle as a Presby- 
terian, and that her father was a Methodist, 
was no ground for refusing the father's appli- 
cation. Tiie dissentient judges (Palmer and 
Eraser, JJ.) were of opinion that in applica* 
tions of this kind, the principal thing to be 
looked at was the welfare of the child ; that 
it would not be for the interest of the child 
that the father should exercise his right of 
custody and force her into a different i>08i- 
tion in life from that which her education 
and the habits she had acquired had led her 
to believe she would occupy ; and that, so far 
as he could, her father had emancipated her 
from her duty to submit to his control, and 
therefore his application ought not to be 
granted, 
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In Ohio, the subject of chewing-gum has 
engaged Uie attention of the courts, and it 
has been decided {Adams v. -ffewrf, U.S. C.G, 
31 Fed. Rep. 279) that a trade-mark cannot 
be obtained for the form of the sticks in 
which this article is made, nor for the pecu- 
liar shape and decorations of the boxes in 
which it is put up for the market, nor for the 
manner in which the gum is arranged in the 
boxes. 

NEW PUBLICATION. 

Appbal Cases, with Notes and Definitions of 
the Civil and Criminal Law of the Pro- 
vince of Quebec By the late Thomas 
Kennedy Ramsay, Justice of the Court 
of Queen's Bench. Edited by C. H. 
Stephens, Advocate. — Montreal, A. 
Periard, PubUsher. 
The profession have reason to be thank- 
ful that Mr. Justice Ramsay lived to com- 
plete this important work, to which so many 
hours that might fairly have been given to 
much needed rest were laboriously devoted. 
Having had the privilege of spending a few 
vacation days with the author, about the 
time the digest was commenced, we are able 
to speak from personal observation of the 
unquenchable ardor with which the formid- 
able task was planned, and undertaken, and 
we had numerous opportunities afterwards 
to observe the conscientiousness, the thor- 
oughness, and the untiring industry with 
which it was prosecuted. It is now placed 
before the profession, and will stand as no 
inconsiderable monument of a notable figure 
in our judicial annals. The volumes of 
factums, over one hundred in number, many 
of them of colossal proportions, from which 
it was compiled, now form part of the col- 
lection of the editor of this journal, and we 
may take this opportunity to say that we 
shall be happy to give communication to 
members of the profession who desire to 
consult them. It should be rememljored, to 
prevent disappointment, that Mr. Justice 
Ramsay undertook only to digest the cases 
in which he took part There are several 
hundred cases omitted, — more particularly 
cases of recent years— which were decided 
while he Y(m engaged iA holding the 



criminal terms of the Ooort, or other- 
wise absent It would be snpeiflnons 
to commend this work to the profes- 
sion; the learning, ability, and experi- 
ence of the lamented author are too weD 
known to all our readeis. It may be men- 
tioned, however, that the editor has indoded 
a table of cases carried to the Soprsme Court 
and Privy Council, and also the text of 
opinions of the Judicial Committee in cases 
which were appealed to England. The work 
is handsomely printed and bound, and will 
naturally find a welcome in the office of 
every lawyer, and the library of every mem- 
ber of the bench. 



SUPREME COURT OF CANADA 

QUEBBO.] 

The Central Vermont Railway Ca v. 

Town of St. John& 

Baihvay bridge and raihoay track — Atsemmenl 

of, lUegcU— 40 Vic ch. 29, mc«. 326 & 327- 

InjuncUun — Proper remedy — Extenmon oj 

town limits to middie of a namgabU river— 

Intra vires of local legidature — 43 d' 41 

Ftc ch. 62 (P. Q.) 

Hbld, (reversing the judgment of the Coort 

of Queen's Bench, Montreal,) Foumier and 

Taschereau, J J., dissenting, that the portioii 

of the railway bridge built over the Ricbeliea 

river, and the railway track belonging to 

appellant's company within the limits of the 

town of St Johns, are exempt &om taxation 

under sections 326 & 327 of 40 Vic. cb. 29 

(P.O.) 

2. That a warrant to levy rates upon sacb 
property for the years 1880-83 is illegal and 
void, and that writ of injunction is a proper 
remedy to enjoin the corporation to desist 
from all proceedings to enforce the same. 

As to whether the clause in the Act of 
incorporation of the town of St Johns, P. Q^ 
extending the limits of said town to the 
middle of the RicheUeu river, a navigable 
river, is intra vires of the l^islature of the 
Province of Quebec, the Supreme Court of 
Canada affirmed the holding of the Court 
below that it was intra vires. 

Appeal, allowed with costs. 

Churchy Q,C., for appellant 

Bobidouxy Q,C, for respondent 
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OlTiJUO.] ^ 

BUBGBBS y. CONWAT. 

SdU of land — ConnderaHan in deed— Evidence 
-Sale of land, or of equity of redemption. 

B. sold to C. a lot of land mortgaged to a 
loan society, claiming that it was a sale of 
the land for $1,400. C. chiimed that it was 
merely a sale of the equity of redemption 
for $104.50 which B. had accepted as the 
amoont due him, according to the repre- 
sentation of G. who had figured it out, B. 
being incapable of figuring it himself. In 
tbedeed executed by. B. the consideration 
was declared to be $1400. C. paid off the 
mortgage for $1081. In an action to recover 
the difference : 

Hbld, Taschereau and Gwynne, JJ., dis- 
senting, that the deed itself would be suffi- 
cient evidence of a sale of the land for $1400, 
in the absence of proof of fraud or mistake, 
and B. was entitled to recover the difference 
between that sum and the amount paid on 
the mortgage less the sum already paid. 

Mo9B, Q.C., for appellants. 

Robinwn, Q.C., for respondents. 

Quuno.) 

Thb Magog Tbztilb & Pbinting Compant 

V. DOBELL. 

Joint stock eompany—Zl VicL ch. 26 (P. Q.) 
— Action for oaUe— Subscriber before in- 
corporation — Allotment — Non4iability» 

D. signed a subscription list, undertaking 
to take shares in the capital stock of a com- 
pany to be incorporated by Letteis I'atent 
under 31 Vic ch. 25 (P.Q.), but his name did 
not appear in the notice applying for Letters 
Patent incorporating the Company. The 
Directors never allotted shares to D. as re- 
quired by 31 Via ch. 25, sec. 25, and he never 
subsequently acknowledged any liability to 
the company. 

In an action brought by the company 
against D. for calls due on the company's 
stock : 

Held, affirming the judgment of the Court 
of Qneen's Bench, Quebec (9 Leg. News, 348), 
that D. could not be held liable for calls on 
stock. 

Appeal dismissed with costs. 

Bossi, Q.C., and BHque, Q.C., for appellants. 
Irvine, Q-C, and Stuart^ for respondents. 



ONTABIO.J 



McLban V. WlUtlNS. 



Mortgagor and mortgagee — Assignment of 
mortgage — Purchase of equity of redemp- 
tion by sub-mortgagee — Sale of same^-- 
Liability to account 
M., executor of a mortgagee, assigned the 
mortgage to C, who brought suit for fore- 
closure, but settled such suit by assigning 
the mortgage to H., one of the defendants. 
Prior to this the mortgage had been deposit- 
ed with H. as collateral security for a loan 
to K. H. then purchased the equity of re- 
demption, which he sold for a sum consider- 
ably in excess of the claim of C. and his 
own claim. In a suit by H. to foreclose M's 
interest : 

Hbld, reversing the judgment of the Court 
of Appeal (13 Qnt App. R 467), and restor- 
ing that of the Common Pleas Division (10 
O. R. 58), that H., as sub-mortgagee, was 
bound to account to M. for the proceeds of 
the sale of the equity of redemption. 
Blake, Q.C.,and Cossets, Q.C., for appellants. 
Moss, Q.C., for the respondents. 



OOUR DE CIRCUIT. 
Fbasbrvillib, 22 septembre 1887. 

Coram Cimon, J. 

Blais v. Julihn. 
Exicjttion — Portraits defamille^InsaisissobUiU. 
JugA :—Que les portraits de famiUe sent insai- 
sissables. 
Cdcon, J. — Parmi les objets que le deman- 
deur a fait saisir chez le d^fendeur se trouvent 
des portraits de famille. Le d^endeur-oppos- 
ant pretend qu'ils sont insaisissables. Le code 
de proc^ure ne les exempte pae nomm^ment 
de saisie. Mais il est certain qu'en outre des 
objets que le code sp^cialement soustrait d la 
saisie, il y en a encore, bien qu'il n'en parle 
pas du tout, qui, cependant, d cause de leur 
nature, sont consid6r^ insaisissables. Ainsi, 
on lit dans Dalloz, report, vbs. aaisie-ex^cu- 
tion. No. 160, ce qui suit : " Ind^pendamment 
des choses d4clar6es insaisissables par les 
dispositions formelles de la loi, il y a des 
choses tellement salutes et en dehors dn 
commerce des hommes, que la loi n'a pas 
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mtoe ea besoin, pour qu'ellea soient insaisis- 
sables, de les declarer telles.'' Les portrait? 
de famille sont consid^rds poor ainsi dire 
choses sacr^es de la famille, hors da commeroe 
ordinaire ; iU ne daiv&U point iortir de la fa- 
miUe. Ferridre, dictionnaire de pratique, vba 
portrait : *' Portraits ou tableaux de famille, 
" avec leB bordures, appartiennent 4 Tain^ des 
" enfiants du d^funt, hers part et sans oonfu- 
** aion. 11b ne tomheni jamaU datis le legs unt- 
" versel qu^vn testateur auraU fait, mats Us doi- 
'^ wnt itre rendus aux hiriliers ab intestate 
<* comme il a M jug4 par arr^t du parlement 
'< de Paris rendu en la grande chambre le 11 
" mai 1719." Et Pothier, communaut6, No. 
682, dit : " Les portraits de famille ne sont pas 
" wm plus des choses qui soient censisfaire par- 
^ tie d^une oommunauU de Mens, ni mime d'une 
'' suocession ; et, en consSquence, Us ne doivent 
** pas itre inventoriis. Chacune des parties doit 
" prendre les portraits de safamUle. Le portrait 
" du conjoint prldScSd6 doit Stre laissi d Vauire 
" oonjoint pendant sa vie, d la charge de le 
** rendre, apr>.s sa mort, d Vaini de la famille du 
" pridicSdL" J'ai entendu, quand j'^tais 6tu- 
diant, le 25 f(§vrier 1869, Thonorable juge Jean 
Thomas Taschereau, ft Quigbec, dans une 
cause & la Cour de Grcuit, od ud nomm6 
Brassard 6tait d^fendeur, ju^er que les por- 
traits de fiamille 6taient insaisissables. J'a- 
dopte oe pr6c6dent sans baiter. 

Les portraits de T^pouse et des proches pa- 
rents du d^fendeur seraient saisis, achet^ 
par n'importe qui, pour dtre ensuite, peut- 
6tre, attach^ aux murs d'une taveme, ou de 
lieux pires encore I Certes, toute conscience 
se r^volte ft Tid^ d'une pareille profanation ! 
Ces portraits sont tellement hors du com- 
merce ordinaire qu'ils n'ont, pour ainsi dire, 
aacune valeur r^lle en dehors de la famille. 

La Cour a annuls la saisie des portraits de 
deux des proches parents du d^fendeur. 

Lehd, pour le demandeur. 

Dessaint, pour le d^fendeur-opposant 



Note. — Vide Michaux, des liquid, et par- 
tages, No. 1840 : " On ne comprend pas dans 

** la masse les objets d'afiection, comme 

" Us portraits de famille, etc." No. 2308 : ''Les 
" portraits de famUle ne sont pas non plus 
" compris dans la masse active de la succes- 



" sion." Nos. 2824 ft 2836.— No. 2831: « Mm 
" jamais ces objets ne seront assimil^ an 
" mobilier de la succession pour en AuTra le 
'' sort, comme Tout pr^tendu MM. Datnie 
*<(466) et MoUot (346). Comment! T^toile 
" de Thonneur qui brilUut sor la poitrine ^ 
" pdre, la toUe qui corukrve les trails ekim^wu 
" mtre, soraient vendna ft I'enchdre publiqne, 
" sans plus d'^gard que le st^re de bds da 
" bdcher 1 Cela n'est pas admissible. Mieox 
" vaudrait, au besoin, tirer oes objets an sort, 
" entre les h^ritiers, comme Fa d^d6 le th* 
" bunal de Caen, le 12 mai 1830." Na 2834 : 
" Jug6, oependaot, que les portraits de &• 
" mille laissi par le d6funt doivent dfcie com- 
" pns dans le partage de la saocession saos 
*^ qu'ils puissent dtre attribu6s ft Fain4 deB 
"enfants. Et si ces portraits ne peavent 
*' 6tre partag^ en nature, Us doivent Itie 
'* licit^ entre les h^ritiers, sans ooneowt <f ^ 
" trangers ; jsauf ft oeux de ces hdritien qui 
*' ne se rendndent pas adjudicatairesjle droit 
'' d'en fairs prendre copie ft lean frais dans 
'' an d^lai d^termin^ (Lyon, 20 dtombrs 
" 1861, P. 63, 275)." 15 Demolombe, Nos. 700 
et 701 ; 10 Laurent, Na 339 ; Dallos, r6pert 
contrat de mariage, Na 666 et 667. 



COUR SUPfeRIEUBE. 

Shhbbbooki^ 31 man 1SS7. 
Coram Brooks, J. 
Graham v. Wbbb. 
Exception d la forme^-Description'-'Certifeai 

de service. 
JuGfc: — lo. Que la description du reqirf- 
rant dans un bref de mandamm &ite de 
la manidre suivanfce : " John Henry Gra- 
" ham, of the town of Richmond, in fid 
" DiMrict of SL Francis, doctor o/ tow, 
" esquire," est suffisante qn^ique h re- 
qu6rant ait regu son titre d'nne onirer- 
sit^ 6trangdre, aux Etats-TJnis, et qa'il 
ait toujours ^t^ un professeor dans on 
college au Canada. 
2o. Que le retour de Thuiasier menti(miumt 
que la signification a 6t^ faite au d^feo* 
deur sans mentionner son nom, est saP 
fisant, mdme dans le cas oii il n'y a pas 
de d^fendeur de d^rit ao bref, lei par^ 
ties y 6tant nommSee comme reqa^nut 
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et intim^, le mot " difendeur " 4tant on 
terme employ^ pour toute personne d4- 
iendant k one action. 
Snr le premier point : Bradley v. Logan^ 3 
L. N. 200, a C. 1880. 

Stur le second point : 7 L. C. J. 291 : Beavr 
dry Y. Desjardins et ThoToas, 4 R. L. 555. 

Exception k la forme renvoy^. 
/. H. Rtchard, avocat dn reqa^rant. 
Jos, L. TerriU, avocat de rintim6. 
(j. J. B.) 



CIRCUIT COURT. 



Montreal, Sept 21, 1887. 

B^ore GiLL^ J, 

Hbkby et al. v. Smith. 

LesKT and Lusee — Repairs ordered by munici' 
pal outhorMi/ — Notice. 

The plaintifia' action was for $58.05, cost 
of a safety valve placed by them upon a 
boiler in premises leased by them and for 
certain other repaint the allegation being 
that when they leased from defendant the 
premises were in argent want of lepairs 
which defendant had failed to make though 
notified so to do, and that the plaintiffs had 
had to make them themselves. 

The defendant pleaded that plaintifOs had 
no right to make the repairs without a judg- 
ment of Court or at least without having put 
him in de&ult, which they had not done, 
and further that plaintiffs had taken over the 
lease of one Lajeonesse under which the 
tenant was chargeable with repairs* A plea 
of compensation was also filed. 

Dorion, for plaintiflb : The repairs claimed 
for were uigently required, the plaintiffs 
being exposed to the possibility of having 
their engine stopped by the boiler inspector. 
Mise^en demeure is not always de rigueur : 
Sii^y A Qilbert (Edition Beige) Art 1730-1732 
p. 631. VoL II, Na 13. Moreover the defen- 
dant benefited by the repairs as they were 
left at the expiry of the lease. 

OroiSf for defendant: The lessor should 
have been put in default, but knew nothing 
of the alleged repairs until sued. The claim 
might as weU be for $500 as for $58.05. No 



case can be cited where a lessee has recovered 
without having put the lessor in default to 
make the repairs by a suit or at least by a 
notice. The decisions are all the other way. 

The judgment is as follows : — 

"LaCour.... 

" Attendu que les grosses reparations que 
les demandeurs ont faites aux machine- 
ries lou^s du d^endeur^ ^talent absolument 
urgentes et ordonndes par I'inspecteur officiel 
des bouilloires ^ peine d'arrSter toutes opera- 
tions dans retablissement lou6; qu'il est 
prouve que les prix charges pour ces repara- 
tions sont les prix courants et que le defen- 
deur n'a pas prouve qu'il etlt pu les faire 
executor plus avantageusement ou mieux 
qu'elles ne le furent, ou k meilleur marche ; 

" Attendu qu'il & ete prouve que les repar 
rations reputees locatives que les demandeurs 
ont faites etaient devenues necessaires par 
suite de vetuste ; 

" Considerant que les demandeurs ont 
drait de recouvrer le cotlt des dites repara- 
tions grosses et menues du defendeur, s'eie- 
vant selon les comptes produits et prouves ft 
la somme de $58.05 ; 

'' Considerant que les demandeurs ne sont 
pas les continuateurs dU bail fait 4 Lajeu- 
nesse, rien ne prouvant qu'ils aient assume 
les obligations de Li^eunesse ou pris le bail 
aux memes conditions que lui, au contraire 
la condition prindpale du bail, savoir le 
montant du loyer etant changee, en sorte 
qu'il n'y a pas lieu d'admettre en compensa- 
tion ce que le defendeur aurait paye pour 
primes d'assurance ; 

" Considerant cependant qu'il y a lieu d'ad- 
mettre en compensation la valeur des appa- 
reils ft gaz enleves par les demandeurs, de 
bonne foi et avec les leurs, mais appartenant 
au defendeur, laquelle valeur pent etre fixee 
an maximum de $18, ce qui etant deduit de 
la somme susdite de $58.05, laisse une balance 
due aux demandeurs de ^.05 que le defen- 
deur est condamne ft leur payer avec depens 
distraits ainsi que demande." 

Qeoffrivn, Dorion, Lafiewr <k Rinfret, for the 
))lainti£Ei. 

Laflammef LaHamme, Madore & Cross, for 
the defendant 
(a. g. a) 
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SUPERIOR COURT—MONTREAL* 
AcU des chemins defers QuSbec — Paiement de la 
ientence arhiirale sur dip/k — ProlongaHon 
de diloL 

JuGi : — lo. Que d'apr^ l*Acte des cbemins 
de fer de Qa^bec, un propri^talre expropri6 
de son terrain a droit, aprte que la sentence 
arbitrale a ^t^ 8ignifi6e, de s'en faire payer 
le montant ft mdme le d^p6t fait par la com- 
pagnie, quand mSme cette demidre aurait 
exerc^ quelque recoura centre la sentence 
arbitrale, et notamment qu'elle aurait inten- 
ts nne action pour la faire annuler. 

2o. Que lorsque le d^lai dans lequel devait 
se rendre la sentence arbitrale, sous Tacte 
sosdit, a ^t^ prolong^ du consentement des 
arbitres et des parties, aucune des parties ne 
peut se plaindre que la sentence a ^t^ rendue 
apr^ le d^lai originairement fiz& La Com^ 
pagnie de Chemin de Fer de Quibec et Ontario 
V. Les Curi, etc. de SU. Anne de Bdlevue^ Ta»- 
chereau, J., 16 juillet 1887. 



Election municipale—MandamwSerment d^of- 
fice — Entrie dans lee mintUes, 

Juoi: — lo. Que lorsqu'une corporation 
municipale declare ill^galement que le si6ge 
d'un conseiller est vacant, le remade de ce 
dernier est un mandamus contre la corpora- 
tion. 

2o. Que la prestation du serment d*office 
par un conseiller municipal est une chose es- 
sentielle, mais que la disposition du Code 
municipal qui veut qu'une entree de la pres- 
tation du serment soit faite dans le livre des 
deliberations du conseil n'est que directoire 
et n'est pas & peine de nullity. Savaria v. 
La Corporation de la Paroisse de Varennes, 
Wurtele, J., 5 aoiit 1887. 



DOMICIL AND MARRIAGE CON- 
TRACTS. 
The case of In Re Cooke's Trusts, 56 Law J. 
Rep. Chanc 637, reported in the August 
number of the Law Journal Reports, illus- 
trates the working of the law of domicil in 
an interesting way, and marks a stage in the 
controversy on the question whether the 

"To appear in Montreal Law Beports, M. L. R. , 8 
8« G* 



domicil of parties is the test of their capacity 
to contract or whether it depends on t^ Ut 
of the place of the contract It wiU be re- 
membered that in SoUomayor v. De Bam», 
47 Law J. Rep. P. D. & A. 23, the Cowt of 
Appeal, consisting of Lords Justices James. 
Baggallay, and Cotton, held that the capacity 
to contract a marriage depended on the kw 
of the domicil of the parties when they both 
had the same, and not on the law of the 
place. This decision, it appeared, was based 
on a mistake in fact, for on the case coming: 
before Sir James Hannen on a second occa- 
sion (49 Law J. Rep. P. D. & A. 1) he found 
that the parties had different domidls, and 
that the law of the place applied in sach a 
case, at the same time taking the opportonity 
of showing that the previoos decision did 
not commend itself to his private judgment, 
especially as it went so far as to include con- 
tracts of all kinds. Besides this decision 
there is Brook v. Br<&k, 9 H, K Cas. 227, the 
well-known case in the House of Lords, 
which holds that domiciled British subjects 
in the relation of deceased wife's sister and 
deceased sister's husband to one another 
cannot construct a valid marrijLge in a ooon- 
try in which it is legal. Of this case Loid 
Justice Cotton said : " The jadgment in that 
case only decided that the English Coarts 
must hold invalid a marriage between two 
English subjects domiciled in this coontry 
who were prohibited fiiom intermarrying by 
an^English statute, even though the marriage 
was solemnised during a temporary sojoan 
in a foreign country." Thus domicil, citi«n- 
ship, and place of contract combine to com- 
plete the complication of this subject 

The facts of the present case were of a 
somewhat romantic kind. It arose out of a 
petition presented by Mr. W. Briggs for pay- 
ment to him as residuary legatee of a lady 
whose maiden name ^as Nicholson of a 
moiety of a residuary estate left to her by 
the will of Mr. H. P. Cooke. Miss Nicholson 
was born in England of English parents. In 
1839, being a minor, she married aFranch 
viscount at Boulogne, and previously to the 
marriage a notarial contract was entered inU) 
between them, by which a separation of 
goods took place, and the intended wife was 
to have free enjoyment and dispodtioa of 
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her property. There were children of the 
marriage, bnt in 1845 or thereabouts the lady 
separated from her husband, went with her 
children to live with her father in Jersey, 
and did not return to France. In 1846 the 
testator died. Eight years afterwards news 
reached the viscountess that the viscount 
was dead, and next year she married Mr. 
Briggs. the present claimant of her money, 
with whom she and her children went to 
New South Wales, and lived with until 
her death in 1879. It appeared that the news 
of the viscount's death was untrue, and he 
did not in fact die till 1877- The viscountess 
made her will in 1878. The money was 
claimed by Mr. Briggs under the viscount- 
ess's will, and by the viscount's children 
under the French law that their mother 
could not disinherit them. The first question 
Mr. Justice Stirling proposed to himself was, 
What was the lady's domicil? It was by 
origin English, and French by marriage 
down to her husband's death. At her hus- 
band's death she had been for more than 
thirty years separated from him and out of 
France, and for twenty years at the other 
side of the globe. The intention to give up 
her French domicil which these acts evi- 
denced was frustrated of its etfect so long as 
lier husband lived, but after his death they 
could not be put out of sight in considering 
her intention in remaining where she was. 
Mr. Justice Stirling comes to the conclusion 
that she had elected a new domicil in New 
South Wales, or at all events she had aban- 
doned her French domicil, and according to 
Udny V. Udny, LR 1 Sc. App. 441, her domicil of 
origin revived without making a fresh choice. 
These inferences appear to have been justi- 
fied by the facts, but more difficulty arose in 
applying them to the case in question. It 
was argued on behalf of the viscount's chil- 
dren that the effect of the prenuptial contract 
into which the lady had entered was that 
the children were entitled to their share 
according to the law of France, as the hus- 
band must have assumed that this would be 
so when he assented to the contract This 
point was little argued; but it seems far 
from clear whether the law of France on this 
subject is not positive law, and not a result 
arising by implication from a contract in 



which there is a separation of goods. In the 
former case it would be necessary to show 
that the lady was a domiciled Frenchwoman 
when she died ; in the latter, that she was 
bound by the laws of France when she made 
the prenuptial contract With regard to her 
status when she made the prenuptial con- 
tract, it seems to have been contended that 
whatever her status after marriage she had 
an English domicil before it, and when she 
entered into the antenuptial contract But 
that she was an infant there could be no 
foundation for that contention ; for, after all, 
the question what law binds is a question of 
intention, and no one could suppose that the 
parties could have meant the law of England 
to apply. The fact of the lady's infancy, 
therefore, made it necessary, in disposing of 
the question of any contractual obligation 
under French law that there might be, to 
face the question whether in regard to the 
capacity to contract the law of the domicil 
governs or the law of the place. Mr. Justice 
Stirling was asked to discuss SoUomayor v. 
De Barros^ but he declined to do so. He 
found it there laid down that the question of 
personal capacity, whether in the marriage 
contract or other contracts, depends on the 
laws of the domicil. It was possible to dis- 
tinguish Sottomayor v. De Burros on the 
ground that the decision applied to a con- 
tract of marriage only ; but such a distinction 
would have been merely mechanical, and 
Mr. Justice Stirling did not make it He 
accordingly decided that the law of England, 
whether in virtue of a domicil by election in 
New South Wales or by reversion in Eng- 
land, applied, and that the prenuptial con- 
trart, assuming it to have the effect of con- 
trolling her power of disposition according to 
French law, was invalid, having been made 
when she was a minor. 

It might turn out in this case, as in the 
other, that the £acts necessary to be investi- 
gated before a domicil can be fixed with 
precision had not been exhausted. It is pos- 
sible that the lady's father may have elected 
a French domicil for her, although we sup- 
pose that no such presumption would arise 
from the fact of an English family living in 
Boulogne, especially in the year 1839. The 
important question whether the law of domi* 
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dl governs in regard to incapacity will, per- 
haps hardly be settled until the House of 
Lords has pronounced upon it ; but it would 
be the nMur|l and reasonable law. Ques- 
tions of incapacity depend, so far as years of 
discretion are (|Dncemed, upon views taken of 
maturity, which largely depend on climate, 
and so far as coverture is concemedi on the 
habits of domestic life, while so far as mental 
decay or natural weakness is concemedi 
there is not likely to be much divergence 
between the laws of different countries. It 
is i^asonable enough that as a man goes 
from country to country he should conform 
in each to the laws of contract of each, but it 
seems somewhat absurd that as he crosses a 
border, he should come of age, only to sink 
into minority as he crosses another. Sir 
James Hannen's judgment in the second case 
of SoUomayor v. De Barros was full of refer- 
ences to numerous authorities, and we agree 
with him that the ground on which Lord 
Justice Cotton's judgment distingaishes iStnv 
onin V. Mallac, 2 Sw. & Tr. 6, a decision of Sir 
C. Cresswell, Baron Channell, and Mr. Jus- 
tice Keating — namely, that the consent of 
parents must be considered part of the cere- 
mony of marriage — ^is not satisfactory. As 
to the distinction which Sir James Hannen 
considered himself justified in drawing, that 
both parties must be of the same domicil, it 
was disregarded by Mr. Justice Stirling be- 
cause it was not so in the case before him. 
We confess that, when the question is one of 
incapacity, we cannot see how the situation 
of the •ther party to the contract can affect 
the matter. It can only do so on the ground 
of intention, and that is to bog the question 
Law Jdurruil ( London). 



INSOLVENT NOTICES, ETC, 
Quebec Official Oazette, Oct, 8. 
ludicial AhandonmenU, 
Zocl Bessette, Granby, Sept- 23- 
Aohille Gafirnoa, Artbabaskaviile, Sept. 28. 
Ilugb O'Hara, Ghambly, Oot. 4. 

Curator§ appointed. 
Re Louis Bonvillo.— C. Desmarteau, Montreal, oann- 
tor, Oct 4. 

Re La Compa«nie de Moalins k Bardeaa Chan- 
freigD^.— Kent & Tarootte, Montreal, liquidators. 
Sept- 21. 

Be Joseph Deeooteau, flls.— 0. Millier and J. J. 
Griffith, Shorbrooke, oorator, Sept. 21. 



Re Jotopb Perreaalt.— G. Desmartaaa. Hootral. 
eorator, Oet. 4. 

Re William Skinner Thomion (W. S. Thoano k 
Co) .-nJ. M. M. Duff, Hootreal. eorator. Sept 2). 
DividmdB. 

Re Gaillanme tdiae William Gari^py^— Dindead. 
payable Oet 22. H. A. A. Bnalt and Q. Dnfre^, 
Montreal, curators. 

Separation n» to propertw, 

Rosalie Broaseau ts. Dalphts Ooason, trader, Ibe^ 
Title, Oct 5. 

Elisabeth Oamirand vs. Oalizta Bemaid, niltor, 
Earnham,Sept23. 

Edesse Forand tb. Abraham Foamier, fanaer. St. 
Hyacinthe, Oet 6. 

Delphine Ga^rremont y§. Norman €hiilbaalt,lakfr, 
Sorel, Oet 5. 

C^Una Rh^aome tb. Naroisse Boeh, farmer, Ibei- 
▼ille, Aug. 19. 

Marie Louise Adelaide Odille Toreotte fs. J. Bte. 
GaillottJC, high oonstable, Three Hirers, Sept 27. 
Termeof OcnutaiteretL 

Superior Court, Sagnenay, for this year only, W Im 
held from 17th to 20th of October. Ciroait Cooit^ 
guenay, for this year only, from 21si to 23cd October- 

OadaHre d^nrntmi. 
Parish of St Hippolyte. ProTiaions of C C. 21^ U 
apply from Noy. 3. 

AppoiaUmei^9- 
Joseph Geoffrton, to be Registrar for eooutyef Ver- 
chores, in the plaoe of Aim^ Geofirion, redgoed. 

Aim6 Geoffrion, N.P , to be Inspector of Bsfiftu 
Offloes, in the place of J. A- Hervieuz, deceased. 



GENERAL NOTES. 



M. S^lin, maire de Viliot, prte Sariat, ayant perda « 
femme, propoea sa main ii la soBor de la dtfunta^ «■! 
I'aooepta. 

M. S^lin srrivait done. 11 y a deux moia. i la niirie. 
en compagnie de sa fiaoe^ et belle-soeur et pte^ait 
dans la salle dee manages. 

Quel animal que oe Collard ! 8*6oria M. Sfltn. H m 
pent jamais arrirer h I'heure I 

—Qui ost-oe CoUard ? dit la jenne fiaac^. 

— C'est Tadjoint qui doit nous marier. 

—Oh ! oo.nme o'est emb4tant ! fit la jenne fia&c^ 

On attendit qninse minutes. On s'impatieaU. 

— Dis done* Georges I murmun la jeune fiaae^e. 

— Quoi? 

— Dis done, si tu nous mariais T 

—C'est une \d6e I 

Le maire tira son 6oharpe de sa poehe, ooorat so 
r6gistree, se jura h lui-m^me de prdter aide et protM- 
tlon k son 6pouse, signa, fit signer sa femmei s*«fi fvu 
et le soir consomma le mariage. 

Dans sa precipitation amourense, le mure avail »■ 
pendant n^glig^ quelques formaUt4s. 

Le parquet de Sarlat« k la suite d'une enqa^.<l«- 
manda au Tribunal de oette ville de proooneer is oai- 
lit^ dn mariage ; oe qu*eUe obtint. 

M. S^Iin n^anmoins se remariera : et OoUaid, eette 
f oisy remplira k I'heure ezacto see fonctioni.— (7. /^ 
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Vou X. OCTOBER 22, 1887. No. 4a 



The law of resiatance to the police has ac- 
quired special importance in view of recent 
occorrenoes in Ireland. On the 14th of Sep- 
tember, in the House of Lords, in the course 
of the discussion on the murder of Head 
Constable Whelehan, Lord Bramwell said 
(Tma report) : — *^ His justification for rising 
to address their lordships was this. Suppo- 
sing a case in which the police were in the 
wrong— interfering and doing things which 
they had no right to do. In the presence of 
lawyeis, who he was sure would not contra- 
dict him, he said it was unlawful to resist 
them by beating them, or throwing stones at 
them, by chaiging them with horses, or in 
any other way than by as peaceful and paci- 
fic resistance as could possibly be shown. 
After the police ,had left the scene of disturb- 
ance the notion that they were to be chased 
and pelted and beaten when on the ground 
was to suppose a condition of the law which 
was utterly untrae. In Such a case as that, 
the police had a right to resist with extreme 
measures. He was anxious not to be misre- 
presented. He did not say that if a stone 
was thrown at a policeman he had a right to 
fire on the person who threw it He had no 
such right, but if his life was imperilled from 
continned stone throwing and manifestations 
of violence— if he did not know but what his 
life would be sacrificed, or the lives of his 
comrades lying disabled on the ground — he 
then said that there was no doubt the police- 
man had a right to resist the people, even to 
the extent of taking the lives of those com- 
mitting the illegality. It was desirable that 
this should be known, and he challenged any 
one to deny that it was the law.'' 

The challenge of Lord Bramwell elicited 
the following from Mr. Christopher Page 
Deane : — ** Lord Bramwell maintains that op- 
position to a wrongdoing policeman must be 
only pa^ive and pacific. I do not know 
where he would draw the line between this 



rule and the exceptions he must make to it 
in order to reconcile his doctrine with com* 
mon sense. I will put two cases, which he 
might say are exceptional— tf.p. a policeman 
endeavourmg to commit a murder or a rape. 
In these the victipi of the attempt is justified 
in unlimited resistance, even to the extent of 
homicide. To come down to a more ordin- 
ary level, if policemen attempt to search my 
house without a warrant, my resistance is not 
limited to that which is passive and pacific 
I claim full liberty to use all such force and 
means as may be requisite to expel any 
policeman in my house on such an errand. 
Or, i^ain, if I am playing lawn-tennis on a 
Sunday in my garden, and a fimatical police- 
man, or half-a-dozen of them, come and for- 
bid me and prevent my playing, I claim that 
I may in this case also expel them. I can- 
not conceive a case to which Lord Bram well's 
doctrine of passive and pacific resistance to 
wrongdoing can apply, and I make bold to 
say he as completely misconceives the law as 
does Lord Randolph Churchill No "divim'ty 
doth hedge " a policeman. He is but a guar- 
dian of public order, with certain specific 
powers of applying and enforcing (e,g, by ar- 
rest of ofiTenders) those who transgress the 
laws relating to public order. If he is him- 
self a transgressor the public have an inher- 
ent, necessary right to maintain order in 
spite of him and in opposition to him, to re- 
sist force by force, to' meet an assault by a 
counter-assault with a view to disarm the 
offender. He is merely the deputy of the 
public. The amount of force which the pub- 
lic is entitled to use in self-defence against 
wrong-doing policemen is, however, strictly 
limited to that which is necessary for main- 
taining order. Throwing stones at them, 
chasing them from any place where they 
have a right to be, beating them after aggres- 
sion has ceased— these are contrary to public 
order, and therefore do not come within the 
right of the public." 

The impetuosity of Mr. Deane's reply does 
not disturb the equanimity of Lord Bram- 
well He endorses Mr. Deane's law in a re- 
joinder which runs as follows :— '^ Mr. Deane 
says I completely misconceive the law and 
am hopelessly astray as to the "rights and 
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powers " of the police. This is pretty strong, 
and I hope incorrect for both oar sakes-^his 
and mine. For I entirely agree with his 
sensible letter, and think it would do (not for 
a definition, Mr. D.), but for an instruction 
to the police." 



OOUR SUPERIEURR 

Saguenat, 16 juin 1884. 
Coram Routhuib, J. 
Maiux>ux v. Dbbvbulbb. 
Mimomer — Exception d la forme. 

Le demandeur poursuivait pour ptoalitd, 
et se d^nommait '' Georges." Le d^endeur 
plaida ft la forme, que ies pr6noms du de- 
mandeur 4taient Georges F^liz. Le deman- 
deur r^pondit specialement qu'il 6tait g6nd- 
ralemoDt connu sous le pr^nom de "Georges." 
A la preuve, il fut constats qu*en effet le de- 
mandeur ne portait g^n^ralement que le 
prenom "Georges," bien qu*il se fClt d6- 
nomm6 "Georges F61iz" dans son contrat de 
manage. 

Exception & la forme renvoy^ avec d6- 
pens. 

/. S, Perravlt, procureur du demandeur. 

Charles Angersj procureur du d^fendeur. 

(CA.) 



COUR DE CIRCUIT. 



Sagubnay, 3 novembre 1880. 
Coram Routhieb, J. 
Wabbbn v. Wabkkn. 
Sign^ification des procldures dane Ies causes rum- 

appelaUes, 
JuGfc : — Que conformiment d la pratique suivie 
en ce district j la signification des procedures 
dans Ies causes non-appelaUes n*€St pas re* 
quise, que la production au greffe suffiL 
Charles Angers, faisant motion pour rejet 
/. S, Perrault, contra. 

(CA.) 

OOUR DE CIRCUIT. 

Sagubnay, 26 Janvier 1884. 
Coram Routhibb, J. 

DUCHBSNB V. LaPOINTB. 

Br^ de sommaHon—Changement de la date du 
retour. 



JuG& '.-—Qu^aprU rhnanatUm du br^ds wwrnr 
Han^ le jour du retour nepeutitrednifflgl 
par le gr^ffier ; et que^ si td dumgemeiU a 
lieu, le href sera didari nui et Vaetm im- 
voyh sur exc^Hon d la/orme et infer^rfim 
enfaiux avec dkpens, 

L'actioD ^tait qui torn. 

/. S, PerrauU, procureur du demandenr. 

Charles Angers^ procureur da d^fendeor. 
(a A.) 



QUEBEC DECISrONS* 
Poumtite entre looateurs et locataire^^Loifen- 

Juridiction — Exception dScHnaiam—Ex' 

oeption d la forme, 
Jugi, Que Ies poursuites somxnairoB entie 
locateun et locataires, autoriate par lee u^ 
tides 1624 et 1644 du Gode Civil et887et 
suivants du Code de Procedure, ne penvoDt 
pas Stre adopts pour le reoouvremeat ex- 
cluslfis dee loyers dus; que la juridiction 
qu'exercent Ies CoursSup^eure et de (Srcdt, 
en vertu de ces dispositions de la loi, est 
sp^ciale et exoepUonnelle, et que c'est par 
une exception d^dinatoire, et non par one 
exception d la forme, que le d^fendeur doh 
attaquer ^assignation pour y r6pondre i use 
demande pour loyer seulement. — Hindt ▼. 
Donovan, In Review, Stuart, CL J., Casaolt, 
Andrews, JJ., 30 Janvier 1886. 

OppoiiHon d jugementSpecud anji«r— Jfofton 
to strike^Procedure, 

Held, 1. That a new moyai pleaded by spe- 
cial answer in support of an oppoaition d^* 
gement, will be rejected on motion witbcmt 
the necessity of a demurrer. 

2. That where such motion asks in gezunl 
terms for the rejection of the whole pleading, 
or such portion thereof as the Court shall see 
fit, the Court will examine the special answer 
and reject such portion thereof as may o(»2- 
stitute a new moyen,--CampbeU de The Domi- 
nion of Canada FreehM EdaU dc Timber Co., 
In Appeal, Tessier, Cross, Baby, Church. 
JJ., (Cross, J., din.). May 28, 1687. 

Maliciom Damage to Property^-SqUfaUff. 
The appellant cut firewood on a lot of lai^ 
occupied and improved by his brothei; a 

~18 a L. R. 
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Bqnatter thereon, with the tatter's permiesion. 
(^ oomplaint of the respondenty the actaal 
owner of the lot, i^peUant was arrested 
therefor and convicted hy a magistrate, un- 
der sec. 26 of 32^ Vict, ch. 22, " An Act res- 
pecting malidoos injuriee to property." 

Hddf on appeal to the Qaeen's Bench, that 
under the circumstances, there was no malice, 
that the act did not apply to such a case, and 
conviction quashed. — DumaU & Hall, Arthap 
baska, Flamondoo, J., March 1, 1880. 

PartnenMp — AeUan pro Meio—PreBcripHcn— 
Omperisation. 

HM, That a member of a dissolved corpo- 
ration, who has paid in full a judgment ren- 
dered against the firm, cannot, by action of 
debt, recover from his oo-partner the portion 
of such judgment due by the latter, but must 
have recourse to the action pro Bocio. 

2. That where a debt, which under ordi- 
nary circumstances would be prescribed, is 
ofiered in compensation to an unprescribed 
judgment, the action on the latter will be dis- 
missed if it appear that prior to the prescrip- 
tion of the former, both debts had come 
within the conditions necessary for compen- 
sation. — Lydon d: Casey, In Appeal, Dorion, 
C J., Tessier, Cross, Baby, Church, J J., (Tee- 
sier, J., d%s$:), May 9, 1887. 

Mandafmu—Jwridiction du Smntendant de 
riducoHofL 
Jugi, 1. Que le pouvoir de supprimer un 
arrondissement d'^cole est laiss^ par la loi 
aux oommissaires d'^cole. 

2. Qu'il n'y a pas d'appel au surintendant 
de I'^ucatioQ des decisions des commissaires 
d'6oole dans les cas ofi ceuz-ci ont exerc^ la 
discretion que leur laisse la loi d'accorder ou 
refbser une demande des contribuables. 

3. Que dans I'esp^, le mandamus 6man6 
pour faiie ex6cuter la sentence du surinten- 
dant doit ^tre renvoy^ la dite sentence ^tant 
ill^gale.— 2Vt(cfcfle v. Le$ Oommissaires d^EcoU 
de CharU^wwrg, C. a, Stuart, U J., 6 avril '82. 

Havre de Quibec^Quais — Navigation — Obs- 
frueticn'-^DommageB-^IUspimsabiliti. 
Jugif Que les piopri^taires de quale, dans le 



h^vre de Quebec, ne sont pas responsables 
des dommages causds k un vaissean par un 
obstacle qui n'est pas leur fait et qui n'est 
pas sur leur propriety, quoique tout prds, sur 
la propri^t^ voisine. 

2. Que les oommissaires du hftvre de Que- 
bec ne sont pas responsables des dommages 
caus^ par une §pave, ou un debris de vais- 
seau effondrg, qu'ils ne sont pas oblige d'en 
indiquer Texistence ni la position, et que le 
vaisseau endommag^ par le henrt de T^pave, 
ou du debris, n'a de recours que centre le 
propri^taire de oeu^-ci, tant que les commis- 
saires du hftvre n'en ont pas pris possession. 
— Levasseur v. Les Commissaia^s du Hdvre, en 
revision, Casault, Caron, Andrews, JJ., (Ca- 
ron, J., diss,), 31 mars 1887. 



APPEAL REQISTEB— MONTREAL. 

Thursday, September 15. 

MacdovgaU ds Prentice, — Petition to take up 
instance granted. 

Rascony Woolen <& CotUm Oo., & Glasgow dc 
London Ins. Co, — Heard on petition for leave 
to appeal.— C.A.V. 

IVitirtton dc Ftau — ^Petition for appeal from 
C. C Ottawa.— Case entered. 

Tudor A ITart.- Motion for leave to appeal 
from interlocutory judgment — Motion dis- 
missed. 

CorporaHon ComU de Berthier dc Plante et 
a/.— Motion en dickeance d^appeL-^CA.Y, 

Lemieux ds Ikjiwmier. — Motion for distrac- 
tion granted by consent 

Downie ds Francis. — Motion to have record 
returned.— Motion dischaiged without costs. 

FsUows Medical Manufacturing Co. dc Lambe, 
—Appeal discontinued. 

Redfidd dc La Banque cTiJoc^eto^a.- Heard, 
GA.V. 

AUan dc Merchants Marine Bm^ Co.— Heard. 
CA.V. 

Skelton dc Evans.— Vexi heard. 

Friday, SepU 16. 

Shelton d: Evans. — Hearing conduded.— 
C.A.V. 

. Saturday, Sept 17. 

Oanadian Pacific RaUway Oo. dc McRae.— 
Motion for leave to appeal from interlocutory 
judgment. R^ected with costs. 
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CorporaHon Comii de Berihier & PlanU ei 
aZ.— Motion en dichearux d^appH granted. 

LatnoletU ds La Corporation de NapierviUe.^ 
Judgment c»nfirmed, Baby, J., diss. 

OoodhaU de Exchange £anib.— Judgment 
confirmed, Church, J., dim. 

Bennit ds J?«not/.— Judgment confirmed. 

Lovmry de /Zwttf A.— Judgment reversed, Baby, 
J., diss, A new bearing was subsequently 
ordered on Sept 24. 

QUman de Ej:change Banib.— New hearing 
ordered. 

Barnard de Ifolaon.— Judgment confirmed. 
Motion for leave to appeal to Privy Council 
granted. 

Wade & Mooney —Judgment confirmed. 

Setback de £(«t«n«m.— Judgment reversed. 
Baby and Church, J J., din. 

Dorion de Dorion.— Judgment confirmed. 

Newton de Ssa^.— Judgment confirmed. 

Newion de Hammond, — Judgment confirm- 
ed. 

Archamha\dt de XoZoruie.— Judgment con- 
firmed. 

Oadoua de Pi^«on.— Judgment confirmed. 

Shea de iV«yu2^^a«t— Judgment confirmed. 

DUter Spinning Co. de JFbflter.— Judgment 
confirmed. 

Btdmer de Exchange BaniL— Judgment con- 
firmed. 

Wattie de Beautronc ifajor.— Motion for 
congi d'appel, granted for costB only. 

Fbeter de Hamilton. — Motion for dismissal 
of appeal, granted for costs only. 

Baxter de Brun€ati.^Appea] dismissed by 
consent 

Monday f Sept. 19. 

Joyce de La CitS de MorUrial.—He&rd on 
motion for leave to appeal to Privy Council. 
GA.V. 

McTavish de 2?V(wer.— Motion to relieve from 
foreclosure from filing reasons of appeal. 
Granted by consent 

Macfarlane de Stimson.— Heard. C.A.V. 

De Belief euille de 2>e«nartea«. — Heard. 
C.A.V. 

Tuesday y Sept 20. 

Joyce de City of Montreal.— potion for leave 
to appeal to Privy Council, rejected. 

PaUiser de Strong. -^JvLdgment confirmed. 

Fletcher de Chevrier. — Judgment confirmed. 



Stephene de CAatiMJ.— Judgment Tefcfrmed. 
Damages reduced to $3,000; each party to 
pay his own costs in appeal. 

Ryan de Sanche. — Judgment revenad, 
Tessier, J., dies. 

Beaudry de Cottrcellee Chevalier A Loti.-- 
Judgment confirmed. 

Oawoin de Ledairc—Beaxd. GA.V. 

ViUe de Ste. Cunegonde de Berger.^Eaui. 
C.A.V. 

i2oM cfe Pati/.— Heard. GA.V. 

Wednesday, Sept 21. 
McGiUivray de WaXt —Heard. C. AV. 
Christmas de Robertson.-^HeBJd. CLAV. 
Latham de Kennedy. — Part heard. 

Thursday, 5irpt 22. 

Downie de JFVancu.— Motion granted for 
costs. 

Latham de Kennedy. — Hearing coDdaded. 
C.A.V. 

CommunavU des Soeurs des SS. NN. de Jhm 
et Marie de Corporation du Tillage de Wokt- 
Zoo.— Heard. C.A.V. 

Labrecque deCie.de Tabac /oKeite.— Heard. 
GA.V. 

Senioal de Oowti^e.— Part heaid. 

Stnecal de Champagne.—Vaxi heard. 

Stneoal S Sylvestrc—Part heard. 

JFHday, SepL 23. 

Rolland de jLa/ram6aiM.— Motion for dismis- 
sal of appeal granted for costs only. 

Bascony Woollen de Cotton Co. & Olasgoa A 
London Ins. Cb.— Motion ngected withoat 
costs. 

OUmour de Lapointe; Oilmaur de Pwtdxi; 
OUmour de Daoust; OUmour de Fiaradis; Gil' 
mow de Boissonneau; OUmour de Paraiit; 
OUmour di BrouUlard; OUmour de Mauroit; 
OUmour di AUaire. — Judgment in each case 
confirmed, but reformed. Cross and Chnrcb, 
JJ., diss. 

Massue de Corporation de SL ^tm£— Judg- 
ment reversed, and writ of injunction main- 
tained, Dorion, CJ., and Cross, J., diss. 

Aubry de l^odier.— Judgment reveiaed, 
Baby, J., diss. 

Kelly de ^fo/iday.— Judgment confirmed. 
Beckett de La Banque NatUnuUc^Jndffasai 
confirmed. 
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Senieal ds OroMire; Senieal is Champagne; 
SenMi ds S^flveKine.— Hearing condaded. 
C.A.V. 

Taylor A }f«6«<«r.— Heard. C.A.V. 
SaJturday, Sept, 2/L 

Ckmadian Paeifie Railway Co. & ChaUfoux.-- 
Jadgment confirmed, Cross, J., diss. 

Canadian Pacific Railway Co. & Cadieux, — 
Jadgment confirmed. Cross, J., dise, 

Cie, dtt Grand Trone ds Iie60tff.-- Jadgment 
confirmed. Cross, J., dies. 

au de MmUrial ds Xa&elfe.— Jadgment con- 
firmed. Cross, J., diee. 

Redfidddc La Banque d^Hodhdaga.^Jndg" 
ment confirmed. 

Maefarlane dc ^m«m.— Jadgm't confirmed* 

MeOmivray dc TFa«.— Jadgment confirmed. 

Braseeau ds Por^tiea— New bearing ordered. 

Lowrey dc RovikSew hearing ordered* 

Oilmour de Lapointe, and the eight other 
cases enumerated above.— Heard on motion 
for appeal to Privy CoanciL C.A.V. 

MeJhvieh dc J^VioMr.— Application to be 
heard by preference. Referred to Clerk of 
theCoart 

Monday, SepU 26. 

Smiih dc Wheder.^Ueaxd. aA.V. 

Cie. de Fret de Cridii Fonder & Sansterre.-- 
Part heard. 

Tuesday, SepU 27. 

Sendcal de Beet Root Sugar Co.— Motion for 
dismissal of appeal, granted for costs only. 

Oilmour de Lapointe, and the eight other 
cases enamerated above— Motion for appeal 
to Privy Council granted. 

CHUs de Jacques.^udgineat reversed, Tes- 
sier, J., diss. 

Primeau de Gt^a.-- Jadgment reversed, 
Cross, J., diss. 

Exchange Bank de City de District Savings 
Ban£.-Jadgment,confirmed. 

Latham de ^mnedy.— Jadgment confirmed. 

Senieal de Croisti^ ; Senieal de Champagne; 
Senieal de Syhestre.'-Jndgment confirmed in 
each case. 

Oilman dc Gt/60r(.^Be*hearing ordered. 
Canadian Pacific Railway Co. dc Chalifoux." 
Motion for appeal to Privy Council granted. 
de. de Pret d: Cridit Fonder dc Sansterre.-- 
Hearing concluded. C.A.V. 
MvUarkydeKronig.^B.eBid. C.A.V. 
The Court a4jouined to Nov. 16. 



REWARDS FOR APPREHENDINO 

CRIMINALS. 
Rewards ofiered for the discovery of crime 
have long been part of the procedure resort- 
ed to in this country, for however public- 
spirited may be the majority of citizens, 
there are so many ramifications in the occa- 
sions and conseqaences of criminal acts, that 
no organization is equal to the speedy ad- 
ministration of this class of remedies. The 
older acts of parliament abound in induce- 
ments to public informers, and though these 
are seldom introduced in modem acts, the 
disposition to trace out and punish delin- 
quencies is fortunately a very common at- 
tendant upon every species of wrong. Yet, 
as everybody knows, it is no uncommon oc- 
currence for the government or for individ- 
uals to offer rewards for the discovery of of- 
fenders, and this quickens the diligence not 
only of constables, but of that large class of 
persons who are always looking out for em- 
ployment In working out this practice, some 
interesting and useful decisions have been 
from time to time come to in the courts, for, 
as may be supposed, the offer of a reward 
brings forward many competitors who jeal- 
ously watch each other's claims, and as there 
is more of chance than merit in the prizes, 
the successful winner is subject to double 
scrutiny. The public policy of offering re- 
wards has indeed often been doubted, es- 
pecially where constables are concerned. A 
constable is bound by his very duty to search 
for criminals and bring them to justice. And 
it has bden well remarked by several judges 
that the expectation of rewards must offer 
great temptation to delay an active search, 
by which delay the criminal might escape, or 
to delay taking into custody a criminal who 
gives himself up^ so that the constable might 
appear to use exertions to procure complete 
information and for that to claim the reward. 
There would also be a temptation, particu- 
larly to those constables in the detective ser- 
vice, to look to bribes or to seek promises of 
reward from persons anxious to recover their 
property, and unless such were ofifored, to 
be inert in their efforts. 

On the other hand even private individuals 
are too apt at times to be careless of the 
public advantage, if only they can by any 
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means whatever recover the poBsession of 
their property in those cases where it has 
been stolen. Many persons are quite willing 
in the drcnmstanoes to condone any crime, 
or by the expenditure of a small sum to pay 
to the first comer whatever will induce the 
surrender of the proceeds of crime. Hence 
the legislature has thought fit to sulrject to 
a penalty those publishers of newspapers 
who lend themselves to the same views by 
circulating advertisements that no questions 
will be asked if stolen property Shall be re- 
turned to the owner. The Larceny Act of 
24 A 25 Vict (ch. 96, s. 102), containing this 
enactment, in turn created hardships occa- 
sionally by enabling informers to sue pub- 
lishers vexatiously for these penalties. And 
at last by the stotute of 33 & 34 Vict. ch. 65, 
a restriction was put on these informers to 
this extent, that the consent of the attorney- 
general was in fhture to be required before 
any such action could be brought, and a 
short period of limitation was also pre- 
scribed. 

The oflfer of a reward for the discovery of 
a particular criminal is a species of contract 
which is an exception to the usual rule, 
whereby both parties must be known and de- 
fined and must agree on something definite 
and such as is mutually assented to, before 
they can create the obligations of contract 
This difficulty is got over by one party de- 
fining certain conditions which the unknown 
co-contractor is to fulfil, and which are so 
distinct that the unknown person and no 
other becomes at length the obligee when- 
ever the circumstances arise which had been 
anticipated as a proper basis of a contract. 
It ifi a contract cum omnxbua in one sense— at 
least in the beginning, and it develops into 
a contract with another individual only when 
the latter creates or fulfils the character 
which was described in the offer. Hence the 
disputes which usually arise in the course of 
these undertakings take the form of a con- 
tention that the unknown party has not done 
the kind of services which was to be the 
basis of the obligation— and though the crim- 
inal may have been discovered, yet that the 
discovery was not made directly or immedi- 
ately by the claimant to the reward, and 
' hence that the reward has not been earned 



by the person claiming it This difficalty has 
presented itself under numy forms, and the 
cases already decided involve much osefal 
comment on the evidence and the doctrine of 
proximate and remote causes which arises 
out of such transactions. 

In the case of WUHams v. Oarwardme, (4 
B. & Ad. 621) the plaintiflr had been in com- 
pany with a man found murdered, and gave 
no information which was of value. . At a 
later date, however, she had been severely 
beaten on another occasion, and when on 
the point of death, as was then supposed, 
she relieved her conscience by telling some 
particulars of the murder, which folk>wed 
up led to the discovery and conviction of the 
murderer. The plaintifiTdid not die, hot re- 
covered, and then sued for £20, the reward 
that had been ofifored for discovery. The 
Jury found that she did give the information, 
but that it was not given in consequence of 
the offer of a reward. Three judges, how. 
ever, held that the plaintiff fulfilled the con- 
ditions on which the reward had been ofo- 
ed, and hence that she was entitled to the 
money. 

In another case of LancaOer r. WaM, (M. 
A W. 16), an offer of a certain reward bad 
" been made on application to the defendaht** 
The plaintiff had not made any communica- 
tion to the defendant, but made it to a oonB- 
table whose duty it was to search for the offend- 
er. The question came to be, whether in that 
event the plaintiff was entitled to the re- 
ward, and it was contended that the constable 
by his own activity followed up the cloe and 
was the person entitled. But the court held 
that the plaintiff was entitled, for that the 
communication to the constable led to the dis- 
covery. As Alderson, B., put it, information 
means the communication of material facta 
for the first time, and the constable was 
wss merely a channel of communication but 
not the originator of the information. 

Again, in England v. Damdton, (11 A. A £. 
867) the constable of the district apprehend- 
ed 4;he criminal and sued for the reward; 
whereupon it was contended that it was con- 
trary to public policy to allow the constable 
to sue, for it was part of his ofdinary duty 
to arrest criminals. The oouit there held 
that the fi»ct of the person glTing the ftiform- 
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ation being a conatable did not neoeasarily 
disentitle bim on the ground of want of oon- 
Bid^ratioa. And Lord Denman, C.J., observed 
that there may be ■ervioea which the con- 
stable is not bound to render, and which he 
may tbeiefoie make the ground of a contract 
In short, a constable as such was said not to 
be disentitled to a reward of this description. 
In Moore v. ^'mil/i, (1 a B. 438) the plaintiff 
also was a police constable, but was tempor- 
arily suspended, and he apprehended a 
burglar, who, after his apprehension, volun- 
tarily confessed. And the court held him 
entitled to the reward, as it was by the con- 
stable's suspicions, and apprehension in con- 
sequence of them, that the criminal was 
really discovered. In Thatcher v. England, 
(3 G. B. 254) the defendant, who had been 
robbed of jewelry, published an advertise- 
ment headed " £30 reward," describing the 
article stolen, and concluding thus: ''The 
above sum will be paid by the adjutant of 
the 41st regiment on recovery of the property 
and conviction of the offender, or in propor- 
tion to the amount recovered." A soldier on 
the 10th of June informed his sef^eant that 
B had admitted to him that he was the 
party who had committed the robbery, and 
the serp^eant gave information at the police 
station. On the 13th of June the plaintiff, 
a police constable, learning from one C that 
B was to be met with at a certain place, went 
there and apprehended him. The plaintiff 
by his activity and perseverance afterwards 
sucoeeded in tracing and recovering nearly 
the whole of the property, and in procuring 
evidence to convict B. The court of common 
pleas held that the plaintiff was not, but 
that the soldier was, the party entitled to 
the reward. 

About twenty years ago an interesting 
caae of this kind arose out of a great robbery 
of watches at a jeweler's shop in London. 
In Turner v. Walker, (L. B. 2 Q. B. 301) soon 
after that robbery, a handbill was cir* ulated 
by the defendant^ who offered a reward in 
these terms: "A reward of £260 will be 
given to any person who will give such in- 
formation as shall lead to the apprehension 
and conviction of the thieves. A further 
reward of £750 will be paid for such inform- 
ation as shall lead to the recovery of the 



stolen property, or in proportion to any part 
thereof leoovered." After the publication of 
the handbill, Roberts brought a watch to the 
plaintiff to be repaired. The plaintiff, sus- 
pecting it to be one of the stolen watches, ar- 
ranged with Cherts that the latter should call 
again and bring some more, and on the same 
day, the plaintiff gave information to the de- 
fendant. In consequence thereof, the police 
were employed, and Roberts was captured, 
and two other stolen watches were found 
upon him. After Roberts had been in custody 
three days, he told the police that some 
female friends had informed him that the 
burglars were to be heard of at an eel-pie 
shop in 120 Whitechapel The police accord- 
ingly there captured the burglars, who were 
subsequently convicted at the central crimi- 
nal court Roberts was viewed ss only a 
receiver of the goods. The plaintiff sued for 
the reward, and the judge, Blackburn, J., 
left it to the jury to say whether the inform- 
ation given by the plaintiff led to the appre- 
hension and conviction of the thieves. The 
judge was disposed to think that the plaintiff's 
information was too remote, and that the 
real discovery was made by the police on 
Robert's information, but as the jury were 
in favor of the plaintiff, the question was 
afterwards fully argued before a court of 
three judges. Blackburn, J., on the aigu- 
ment, was still disposed to hold that the 
plaintiff's information was too remote, but 
the other two judges held it was not, and 
that the plaintiff gave the clue or started the 
discovery. The case went to the exchequer 
chamber, and that court of seven judges un- 
animously held the plaintiff to be entitled. 
Kelly, C. B., said it was true that the arrest 
ought, in such cases, to be the immediate 
consequence of the information given by the 
plaintiff. But there was no reason why the 
fact of there being several steps should make 
any difference, if the first information led to 
the discovery and apiM^hension of the 
thieves. That was so in this case, and, there- 
fi^re, the plaintiff was justly entitled to the 
reward. 

This last case was one of no small diffi- 
culty, as it illustrated ihe complication caused 
by the first step leading to a series of other 
•atoral steps, all of which ended in the ap- 
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piebeDBion and conviction of the criminal 
And the decision arrived at was one pre- 
eminently where common sense agreed with 
the rules of law. In a later case of Bent v. 
Wakifidd and BcBrndey Bank, (C P. D. 1), a 
somewhat puzzling case arose which involv- 
ed the question whether any person can he 
entitled to such a reward when the criminal 
voluntarily surrenders himself. In this last 
case a handhill was published by the defend- 
ants as follows: "£200. Whereas, William 
Glover, shoddy dealer, absconded from 
Ossett, alter commiting various forgeries. 
Notice IS hereby given that the above re- 
ward will be paid to any person or persons 
giving such information to Mr. W. Airton, 
police superintendent Dewsbury, as will lead 
to the apprehension of the said William 
Glover." The plaintiff was the chief con- 
stable at Exeter, and sued for the reward 
under the following circumstances: "One 
day a person (who turned out to be Glover) 
came to the plaintiff at the police office and 
said, '<You hold a warrant for me; I am 
w^ted for forgery." Thereupon names and 
particulars were entered upon, and the plain- 
tiff, thinking the man might be out of his 
mind, searched the Police QazeUe, and ended 
by telegraphing to Dewsbury and getting 
instructions to detain Glover. The latter 
was detained accordingly, and all ended by 
Glover being locked up and ultimately tried 
and found guilty. The present action was 
brought, and one of the defences was, that it 
was contrary to public policy that the plain- 
tiff should succeed, as he did no more than 
his public duty and as the criminal had sur- 
rendered himself. The question was ulti- 
mately considered in connection with the 
previous authorities, and the judge (Grove, 
J.), held that the judgment should be for 
the defendants. The court had, according 
to the learned judge, already decided in 
England v. Davidion, that actions by con- 
stables, though not necesdarily excluded, yet 
require very clear grounds to support them, 
and he thought there was no clear ground 
in this case. 

The discovery in this last case seems to 
have been a mere accident without any 
meritorious exertion by the police superin- 
tendent, who was almost passive. Nevertho* 



less, he took pains to nutke inquiry and did 
his duty well Bat all he did was mersly by 
way of satisfying himself whether the aimi- 
nal was the real man and not a sham. 0B^ 
tainly there was nothing which the ooostable 
did beyond his bare duty; he did not cngi- 
nate or discover anything, but simply re- 
ported to headquarters. And the judge can- 
not be supposed to have gone wrong by de- 
ciding against an action so entirely withoat 
special merits.— /tM^oe iif the Peace, Eng, 



INSOLVENT NOTICES, ETC. 
Quebec QffieuaQaMiU,(kLli, 
Jitdieial Abandom mmte. 
Wilfrid Btiennd Bmnet. dmsfiit, St. Sutmt di 
Qa^beo, Oet. 10. 
Joseph Charron, Jr., St Hjftdnthe, Oot 1<L 
J. A. MiobMd A Go., Oarleton. Oet. 13. 
Joseph Rltohot, sroeer. Montreal. Oet. IL 
Georire W. Swatman, ShawriUe. Jane 10. 
Louii Tremblay, sroeer, Montreal Oet. a 

lAi^olorv cmpoMitedL 

Re Camllle Oanthier, trader, IfoatfeaL-W. A 
Caldirell, Montreal, oarator, Oet. 11. 

Re Hogh O'Hara. Chambljr Canton.— Thoe. DailiflC. 
Montreal, euiltor, Oot. IS. 

lU Joseph Ritehot. crooer, MontreaL— H. WaidftDd 
Alex. Gk>wdey, Montreal, ooraton, Oet. IL 

Re Riohard Swalwell, plnmber and gasfttter. Uoai- 
real.— Darid Seath, Montreal, onrator. Sept U 

Dioidemie. 

Re L. Boyer. Montreal.— Diridend, pajabis Hor. S, 
Kent A Tureotte, Montreal, earator. 

Re Andrew Fortune, boot and shoe dealer. Hontiitf* 
don.— Firrt and final dividend pajrable Nov. S. at oftee 
of MoCormiek, Daolos A Marehiaon. Montreal J< B. 
Paradis, oarator. 

Re Montreal Abattoir Co.— Seoond diTidend. ps7iU« 
Nor. 2, P. a Roes, Montreal, oarator. 

Re D. Poirier, Valleyfleld.- Dmdend, pajable Nor- 
3, Kent A Tarootte, Montreal, oarator. 

Re OliTier Segain, merehant Uilor.— nnt diTidaei 
H- Ward and A. Oowdey, Montreal, onratort. 

Separaiiom ae to propertif. 

Rosalie Brosseaa vs. Dalphis Coason, tndsr. St 
John's. Oot. 5. 

Adeline Gonstantineaa rs. Jean Bte. Bor^ sto 
Uoray, oarter, Montreal, Oeu 4. 

Aim6e Gaay vs. James Eafu. St. Joseph de Uin, 
Oot 12. 

Annie MeOslbey ts. Loais Rajmond dit UJenMae. 
Montreal. Oot. 7. 

Hermine RobitaUle vs. Btienne RobitaUle,6t. Bu- 
year, Oot 11. 

Citeuit Ooeui. 

Special term for oonnty of Temiseovata, to be beU 
at L'Isle Verte, on Nor. 21 
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Chief Jostioe Waite» of the XJ. S. Sapreme 
Courts Bpeaking at a hreakfiut given to the 
Justices of that Court by the Bar of Fhila- 
delphia, referred to the crowded docket of 
hifl Court in the following terms :—** The law 
which fixes at this time the appellate juris- 
diction of the Supreme Court was enacted 
substantially in its present form at the first 
session of Congress, nearly one hundred 
years ago. With few exceptions, and these 
for all practical purposes unimportant to the 
point I wish to make, the jurisdiction re- 
mains to-day as it was at first, and conse- 
quently, with a population in the United 
States approaching 60,000,000 and a territory 
embracing nearly 3,000,000 square miles, the 
Supreme Court has appellate jurisdiction in 
all of the classes of cases it had when the 
population was less than 4,000,000 and the 
territory but little more than 800,000 square 
miles. Under such cireumstanoes it is not 
to be wondered at that the annual appeal 
docket of that court has increased from 100 
cases, or perhaps a little more^ half a cen- 
tury ago, to nearly 1,400, and that its busi- 
ness is now more thui three years and a half 
behind; that is to say, that cases entered 
now, when the term of 1887 is about to begin, 
are not likely to be reached in their regular 
order for hearing until late in the term of 
1890. In the face of such itueta it cannot 
admit of a doubt that something should be 
done, and that at once, far relief against this 
oppressive wrong. It is not for me to say 
what this relief shall be, neither is this the 
time to consider it My present end will be 
accomplished if the attention of the public 
is called to the subject and its importance 
urged in some appropriate way on Congress. 
What is required is a reduction of the pre- 
sent appellate jurisdiction of the Sapreme 
Court, and if this is insisted upon it will be 
easy to find very many classes of cases 
which need not necessarily be taken to that 



court for final determination, and which can 
be disposed of with much leias expense and 
quite as satisfactorily by some proper inferior 
court having the necessary jurisdiction for 
that purpose, and having sufficient character 
and dignity to meet the requirements of 
litigants. Such a court will not be the 
Supreme Court, but it will be the highest 
court of the United States which can under 
the Constitution, be afibrded for the hearing 
and determination of such causes. I ask the 
Bar of Philadelphia to do what it can in this 
behalf and thus help to make the Supreme 
Court what its name implies, a powerful 
auxiliary in the administration of justice, 
and not what unfortunately with its present 
jurisdiction it now is, to too great an extent, 
an obstacle standing in the way of a speedy 
disposition of appealed cases. It is worthy 
of, and certainly was intended for better 
things." 



The delays in the administration of justice 
in the district of Montreal have recently 
been discussed at considerable length, and 
also with considerable warmth. The criti- 
cisms of the bar have provoked retorts from 
the bench. These difibrenoes are hardly 
conducive to the good feeling which should 
exist between the parties concerned. No 
one has ventured to state that the majority 
of the judges are not anxious to facilitate the 
dispatch of business, and the object in view 
would probably be better attained by a con- 
forenoe at which the difficulties could be 
freely discussed. 



SUPREME COURT OF CANADA. 

The following order, entitled ^General 
Order No. 83," has been passed by the Judges 
of the Supreme Court :— 

Whereas by ** The Supreme and Excheq- 
uer Courts Act," sec. 109, as amended by 
chap. 16 of the Act passed in the 61st year 
of Her Majesty's reign intituled ** An Act to 
amend ' The Supreme and Exchequer Courts 
Act ' and to make better provision for the 
trial of claims against the Crown," it is pro- 
vided that the judges of the Supreme Court, 
or any fiv« of tbenii may, from time to time, 
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make general rules and oideiB for oert4iin 
parxKMeB therein mentionedi and among 
others for empowering the Registrar to do 
any such thing, and to transact any such 
business, and to exercise any such authority 
and jurisdiction in respect of the same, as by 
virtue of any statute or custom, or by the 
practice of the Court, was at the time of the 
last mentioned act, or might be thereafter, 
done, transacted, or exercised by a Judge of 
the Court sitting in Chambers, and as might 
be specified in such rule or order. It is 
therefore ordered : 

1. That the Registrar of the Supreme 
Court of Canada be and is hereby em- 
powered and required to do any such 
thing, and to transact any such business, 
and to exercise any such authority and 
jurisdiction in respect of the same, as by 
virtue of any statute or custom, or by 
the practice of the Court, was at the time 
of the passing of the said last mentioned 
Act, and is now, or may be hereafter, 
done, transacted, or exercised by a Judge 
of the said Court sitting in Chambers, 
except in matters relating to :— 

(a.) Granting writs of habecis corpus and 
adjudicating upon the return thereo£ 

(6.) Granting writs of cerHoraru 

2. In case any matter shall appear to the 
said Registrar to be proper for the de- 
cision of a Judge, the Registrar may 
refer the same to a judge, and the Judge 
may either dispose of the matter, or 
refer the same back to the Registrar 
with such directions as he may think fit 

3. Every order or decision made or given 
by the said Registrar sitting in 
Chambers, shall be as valid and binding 
on all parties concerned, as if the same 
had been made or given by a Judge 
sitting in Chambers. 

4. All orders made by the Registrar sitting 
in Chambers, are to be signed by the 
Registrar. 

5. Any person affected by any order or 
decision of the Registrar may appeal 
therefrom to a Judge of the Supreme 
Court in Chambers. 

(a.) Such appeal shall be by motion, on 



notice setting forth the grounds of objection 
and served within four days aflar the de- 
cision complained oi, and two clear days 
before the day fixed for hearing the same, 
or served within such other time as may be 
allowed by a Judge of the said Court or ii» 
Registrar. 

(6.) The motion shall be made on the 

Monday appointed by the notice of mottoa, 

which shall be the first Monday after tbe 

expiry of the delays provided for by Uk 

foregoing subHEiection,'or80 soon theieaflv 

as the same can be heard by a Judge, and 

shall be set down not later than the preoed- 

ing Saturday in a book kept for that porpoie 

in the Registrar's office. 

6. For the transaction of bnsinesi nnder 

these rules, the Registrar, unless abeent 

from the dty, or prevented by ilben or 

other necessary cause, shall sit eveiy 

juridical day, except during the Taca- 

tions of the Court, at 11 a.m^ <ff saeh 

other hour as he may specify from tine 

to time by notice posted in his office. 

October 17th, 1887. 



SUPERIOR COURT. 

SwmBTBBUBOH, September 30, 1$S7. 

Coram Tait, J. 

Hon. H. Mkbodeb es qual v. Thx WAsmico 
& Maoog Railway Compamt. 

Recfuatianr— Procedure— C. C. P. iirtal78-lSl, 
183 & 184. 
Hbld:— 1. That the dday proMed by Art 
181 applies only to the proceeding of the 
party making recueoHon, and not Ut the 
case where the judge recuses AtmaB^or^^ 
grounds of recusation are notorious, 

2. That whUit the parties must he heard^Hif 
truth of the grounds of recumtion it Ou 
only subject for adjudiea&on. 

3. That no noHoe is necessary pretwu to 
communication to the judge recused^ of it* 
petition in recusation, 

4. That inmripOcn and not moOan u the 
proper proceeding to have a petUum in 
recusation brought up far triaL 

Pbb CcRiAiL— On tbe 15th June Isst^ the 
plaintifitin his quality of Attorney GeneiBl 



THE LEGAL NEWS. 



34'7 



of this Province, presented a petition to Mr. 
Justice Brooks at Sherbrooke, asking for an 
injunction against defendants. That Honor- 
able Judge declared in writing upon the 
petition that he was incompetent to receive 
th^ same or to make any order thereon, as 
he was a Director of the Company. The 
petition was then, on the same day, present- 
ed to Mr. Justice Plamondon, who happened 
to be in Chambers, at Sherbrooke, and he 
ordered that a copy of the petition should be 
served upon the defendants, together with a 
copy of the order which he then made re- 
quiring them to appear before him in Cham- 
bers at Arthabaskaville, on the 20th June, 
to show cause against issue of writ 

The service of the petition and declaration 
of Judge Brooks, and the order of Judge 
Plamondon was duly made, and at Sher- 
brooke on the 2nd July following, that learn- 
ed Judge ordered the writ to issue on se- 
curity being given, and the writ was issued 
and returned into the Superior Court on the 
2nd August 

The defendants thereupon filed a diferue 
en droitf and other pleas, issue was joined 
thereon, and the defendants inscribed the 
case on 13th August, for hearing on the 
d^eme en droit, for 17th August. 

On the 16th August, defendants made a 
petition addressed to the Superior Court, at 
Sherbrooke, setting forth that Judge Brooks 
was the sole Judge residing in that district, 
and was a director and Vice-President of the 
Company defendants, and therefore disquali- 
fied from sitting. This petition, without any 
previous notice or service upon plaintifr, 
was communicated to Judge Brooks, and he 
thereupon made.a declaration in writing that 
he had received communication of it ; that 
the grounds of recusation and disqualification 
therein set forth were true, and designated 
the district of Bedford, as that to which the 
record should be transmitted. 

On the BBxte day, the defendants served a 
copy of the petition in recusation, and of the 
declaration ot the Judge upon the plaintifi', 
and gave him notice to govern himself 
accordingly. The record was not transmit- 
ted to this district untQ about the 7th of the 
present month. There are now two motions 
presented to me, one by each of the parties. 



The plaintiff by his motion asks that the 
petition in recusation, and the declaration of 
the Judge thereon, be rejected from the 
record, and the record be transmitted back 
to St Francis District, for several reasons, 
which may be stated in substance as these : 
1st, Because Mr. Justice Brooks had already 
recused himself when the petition for the 
injunction was first presented ; and the writ 
had been granted by Judge Plamondon at 
Sherbrooke, who was seized of the case and 
still is seized with it in the District of St 
Francis* 2nd. Because the petition in re- 
cusation had been filed without notice to 
plaintiff. 8rd. Because the defendants hav- 
ing inscribed the case for hearing on the 
dfferueen droit this court could not hear it, 
and moreover defendants had by inscribing 
waived iheir right to have the record 
brought here. 

The Counsel for the plaintiff urged in 
support of his motion that the defendants 
being aware of the declaration made by 
Judge Brooks in limine Zitu,they were bound 
under Art 181 C.C.P., to proceed within 
eight days to have the declaration acted 
upon, and having failed to do this they are 
now too lata He contended therefore that 
Judge Plamondon who granted the writ at 
Sherbrooke, on the 2nd July, is still seized 
with the case: that no new declaration of 
disqualification could be made by Judge 
Brooks after eight days from service of first 
declaration upon the defendants: that no 
petition in recusation could be based upon 
any subsequent declaration, and that all the 
proceedings in recusation are null, and the 
case is now pending at Sherbrooke, before Mr. 
Justice Plamondon, or any other Judge who 
may happen to take it up and hear it there. 

The defendants by their motion ask that 
the grounds of recusation be declared well 
founded, and that the Prothonotary of this 
Court be ordered to forthwith place the 
cause upon the roll in the same manner that 
it was when transmitted from St Francis 
District, and that the Court or Judge thereof 
do forthwith proceed and adjudicate upon 
all proceedings in the cause to final judg- 
ment I will deal with the motions in the 
order stated. [The learned Judge here read 
the Articles of the C. P. 178-184.] 
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Ab already mentdoned, the petition for 
injtmctioii was presented to Jndge Brooks 
without previous notice to defendants, and 
npon his declaration before mentioned, 
plaintiff, without any notice to defendants, 
went before Judge Plamondon, who hap- 
pened to be there, and he gave the order 
to appear before him in Artbabaskavilla 
It was only when Judge Flamondon 
had become seized of the case, that the 
petition and Jndge Brooks' declaration were 
served upon defendants together with the 
order to appear at Arthabaskaville, which 
defendants did apparently under protest 
The plaintiff did not evidently question 
Jndge Brooks' declaration, but acquiesdng 
in it, was no doubt glad, in a case like this 
requiring despatch, to avail himself of the 
presence of Judge Flamondon. %at Hon- 
orable Judge remained seised with the case 
till he rendered judgment on the 2nd July, 
ordering the writ to issue. I would only be too 
happy tf I could hold that he is still seised 
with it, either at Arthabaskaville or Sher- 
brooka It is impossible of course to hold 
that the case is pending at Arthabaskaville, 
for the learned Judge of that district only 
heard the argument there as a matter of con- 
venience, — the case was before him as a 
judge acting for St Francis district in which 
he received the petition and rendered his 
judgment Nor do I think the contention 
that he is seised with the case at Sherbrooke 
well founded. While there temporarily he 
was seized with it, to determine an incident 
connected with it, but that did not seize him 
with it to final judgment His duty was per- 
formed when he determined the question 
before him, and if any other view were 
adopted it would bring the administration of 
justice into the greatest confusion. How 
could that Honorable Judge be required to 
leave his district whenever the parties re- 
quired his presence at Sherbrooke 7 In the 
matter of injunctions section 7 of the Injunc- 
tion Act has, in order to avoid any doubt» 
expressly provided that in any proceedings 
commenced under the Act, any judge of the 
Superior Court shall at any stage of the pro- 
ceedings, have the same power to act therein 
as the Judge before whom such proceeding 
was commenced. There seems to be some- 



thing contradictory aboat the position taksD 
by the plaintiff in saying on tiie one hind 
that the Hon. Mr. Justice Flamondon is 
seized with the case, and on the other that 
the proceedings in recusation are aoU sad 
void, fer if the latter pretention is correct 
Judge Brooks, as the resident judge of ti» 
district, is the proper judge to try the cue. 

The really important questions are, whe- 
ther I should order the record to be letamed 
because (1) the defendants did not within the 
delay of eight days from the date when they 
were served with Judge Brooks' first declara- 
tion take proper steps to recojBe him as re- 
quired by Art 181 ; and because (2) piaintif 
was not served with the petition in rectua- 
tion before it was communicated to Jodge 
Brooks and filed. Now what strikos me at 
the outset is, that here is an important case 
to be tried which is pending in a district 
where there is but one resident judge, who 
has performed his duty by declaring from ^ 
first moment the ease was brought before 
him certain grounds of disqualification. Both 
parties have by their proceedings practicaUj 
acknowledged the force of the grounds giTen 
by the learned Judge. The plaintiff immd- 
diately on the grounds being made known 
to him took the case before another jndge 
and does not now pretend that Jndge Brooks 
should hear the case, while the defendants 
have actually ta&en proceedings in recosa- 
tion. If I send the case back it must be be- 
cause I think Judge Brooks should try it ss 
he is not properly recused,— or because I 
think another judge should be provided to ^ 
it at Sherbrooke. I do not oonsider I shooM 
be justified in adopting either of these r^ 
sons under the circumstances of this case, 
even if the procedure preliminary to the pe- 
tition in recusation does not oome up to the 
precise standard required by the Oode of 
Procedure, which is itself indeed, not as dear 
as it might ba 

The plaintiff claims that the dedantion 
made by Judge Brooks on the petition for 
injunction, on the 15th June, is to be eooai- 
dered as a declaration of disqualification un- 
der Art 179 C. C. P., and that the defeodana 
are not within the delay of eight days men- 
tioned in Art 181, nor had the delay beei 
extended by the Conrt as required iff tbat 
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article. It is evident to me that those who ; 
framed that article upon the proviaioos of 
the Ordinance of 1667 did not sufSciently 
consider the state of things existing in this 
Province where in many districts there is 
hnt one jndge who holds the Court, and 
therefore, speaking in a certain sense, no 
Court to adjudicate upon an application 
for delay except one presided over by 
that judge. Our judicial organization is 
not the same as it was in France, as there 
were and are still in each district or jurisdic- 
tion there a number of judges sitting in the 
same tribunal, and whenever a recusation 
was offered it was adjudicated upon by the 
colleagues of the recused judge. But in our 
rural districts the provision of the article 
regarding extension of delay by a Court is 
difficult to pat in practice. Apart from this, 
however, the ordinance throws some light on 
this question of the eight days delay. 

The words of the French version of Art 
181 are : " Aprds lequel d^lai elle n'y est plus 
" re^e, & moins que le tribunal n'6tende le 
" delai pour cause suffisante." The words of 
the Ordinance are: ''Aprds lequel temps 11 
** n'y sera plus nQXi/* that is, the party will 
be prevented from filing a recusation. Jousse 
in his commentaries on that Ordinance (art 
20 of title 24) says : note 1. Apr^ Uqud iemp» 
U n^y $era plw regu. Cest & dire que le juge 
alors restera juge, s'il s'agit d'un proc^ civil, 
et 11 ne pent pas dtre ri6cus6, d moins que la 
cause de riciuation ne fAt notoiref et du mjmbre 
de ceUee qui /assent prisumer Vopinwn du juge, 
auxquds oas U est plus prudent au juge deserl' 
cuser luHfnime, etc 

This, it appears to me, shows that the delay 
of eight days, enacted as well by our Code as 
by the Ordinance, applies only to the pro- 
ceedings of the party making the recusation, 
but does not apply when the jndge recuses 
himself or when the grounds for his recusa- 
tion are notorious or sufficient to indicate 
what would be his opinion. It seems to be 
unieasonable to hold that a judge who has 
recused himself on what appear to be, prima 
fade, good grounds should be forced to hear 
the case, because of the fiailure by one of the 
parties of the observance of some formality 
— in other words to make the judge's 
recnsatioa of himself depend upon mat- 



ters beyond his control. Besides this I 
may say that I doubt very much if I oug&t 
in a case like this, to go behind the petition 
in recusation and the declaration of the judge 
and his order transmitting the record here, 
to examine closely a mere question of delay 
in presenting the petition. The judge has 
declared himself disqualified on certain 
grounds, and on looking at articles 183 and 
184 C C P., it seems to me my duty is con- 
fined to determining if these grounds are 
well founded or not Art* 183 says the peti- 
tion must contain the grounds of recusation. 
Art 184 says the judge is to declare whether 
the grounds are true or not, and that another 
judge is to determine whether the recusation 
is founded or not— and the subsequent arti- 
cles in the same section shew that this is 
really what is before me, viz : whether the 
grounds of lecuaation are founded or not If 
they are well founded, then this Court re- 
mains seized of the case (Art 188 C. C. P.) 
There is nothing to justify me in sending the 
record to Sherbrooke to be tried by some 
Judge other than Judge Brooks. Of course 
the plaintiff must have an opportunity of 
being heard, and this brings me to his ob- 
jection that he should have been served with 
the petition in recusation before it waa com- 
municated to Judge Brooks or filed. 

The object of giving plaintiff notice of peti- 
tion would be, that he might be heard upon 
it, but this petition was not to be heard be- 
fore Judge Brooks. He waa given commun- 
ication of it under Arts. 184 and 185 in order 
that he might declare in writing whether the 
grounds of recusation were true or not, and 
designate the neighboring district where the 
record should be transmitted to have such 
grounds tried. He did declare them true, 
and thereupon the petition and declaration 
were served upon plaintiff, and he has now 
an opportunity of being heard upon the peti- 
tion before the tribunal which has been pro- 
perly designated to hear and determine it 

As to plaintiff's claim that this Court can- 
not hear this petition and that defendants 
have waived any rights by reason of the 
inscription for hearing on the defense en droit, 
1 do not think it is well founded. And final- 
ly I may say that this petition ought not 
to be met by a motion. Upon the whole 
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thexefore I am of opinion that the plain- 
tiff's motion should be dismissed. 

As to defendants' motion it does not appear 
to me to be the proper proceeding to adopt 
The petition in recusation is a proceeding in 
itself which should be disposed of as peti- 
tions usually are. The plaintiff has a right 
to contest it and to make proof. The parties 
must be heard upon the petifdon and not 
upon the motion, and Judgment must be ren- 
dered upon the petition itself, declaring whe- 
ther or no it is weU founded. I cannot give 
judgment declaring it well founded on a mo- 
tion. It seems to me it should be brought 
either before the Court on an inscription or 
before me in Chambers after notice to the 
opposite party of its intended presentation. 
It is for the defendants to adopt the proper 
course to have it brought up for trial, and I 
do not think a motion asking that I declare 
it well founded is the proper course. I 
therefore reject defendants' motion also. No 
costs will be allowed either party as they 
eachfjEuL 

Mercier ds Co., for petitioner. 

X. a Bdanger, Q. C, dE; JET. D. Duffy, Counsel 

/. P. Noyn, Q. C, for defendants. 

TTm. WhiU, Q. C, Counsel. 
(J. p. N.) 

Nora— Defendants subsequently inscribed 
on the petition^ and thereupon the recusation 
was declared well founded and the record 
ordered to remain in the district of Bedford. 



COUB DE CIRCUIT. 

MoMTRBAL, 30 juin 1887. 
Coram Mathibu, J. 
Yalads v. Lbvy et al. 

Interdiction — Curateur— Chases nlcessaires d 

la tie. 
JuGfe:— Que le criancier a un droit d*action 
contre le curateur es^qualUi d tin interdit, 
pour les choses nicessaires d la vie, gu*U 
await vendu personnellement d Vinterdit, 
sans Vassistance du curateur. 
Le d^endeur L^vy ^tait interdit pour pro- 
digalite, et aloiB qu'il r^fiidait loin de son cu- 
rateur, il acheta du demandeur un certain 
nombre de minots de patates et lui fit faire 
des travaux dans son jardin, le tout an mon- 
tantde$8.60. 



L'action du demandeur pour oes $8.50 Wt 
dirig^e contre I'intenlit et son curateur »• 
quality Ce dernier plaida que L6Yydtait in- 
terdit et n'avait ancun droit de oontncter de 
dettes sans Tautorlsation de son corateor, 
que par suite, il ne ponvait 6tre pomsniTi 
pour lea obligations qu'il auiait contnckto 
personneUement 

La Cour a rendu jugement pour le denuu- 
deur sur le principe que la marchaDdise Ten- 
due oonsistait en choses n^oessaires i la Tie, 
et que les services rendues 6taient aassi n^ 
oessaires,vur6tatde fortune deL^vy; qoele 
curateur qui rivait loin de I'interdit d&it 
cens6 oonaentir k ce que rinterdit oontncU 
dans des homes raisonnables et poor det 
choses n^oessaires, suivant aes moyena 
Jugement pour le demandeur. 

/. /. Beauchampt avocat da demandBor. 

ChapUau, Hall & AftooOa^ avocats des d^es- 
deurs. 

(J.J.B.) 



COURT OF QUEEIf'S BENCH-MON- 
TREAL.* 

Action en redditUm de oompte^SaimMaTH 
avant juffemenL 

Dans une action en reddition de compte 
une saisie-arret avant jugement fiit ka» 
pour saisir et retenir entre les mains dn de- 
mandeur le montant d'un jugement que k 
d^fendeur avait obtenu contre luL Trois tns 
avant I'institution de cette action, le d^&n- 
deur avait reo616 certains de see efifots pen- 
dant 16 jours pour se mettze 4 I'abri d'un jn- 
gement obtenu ocmtre lui par le d^feodeor, 
lequel jugement fut subs^quemment renT8^ 
8^. A la mtoie ^poque, le d^&ndeor aTait 
aussi transports des immeubles A son seTeo 
sous une condition rSsdlutoire accomplie 
avant I'institution de la prfisente action. 

Jug6, la Qu'un criancier pent saisir avant 
jugement entre ses propres mains ; 

20. Que dans une action en redditico ^ 
compte il n'y a pas lieu & une saiaie^trr^ 
avant jugement ; 

3o. Que, pour les fins d'une saisie-aiT^ 
avant jugement, il &ut que le d^feodeorrs- 
cdle pr^ntement lors de la date de Faffida- 
vit ou qu'il soit sur le pcunt de rBofler.— i>o- 

* To appear in MontMal Law Riep<irts,3 Q. BL 
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rion & Dorian, Dorion, J.GL, Tessieri Gross, 
Baby, JJ., 17 septembxe 1887. 



lUiation^IdentUi'-Preme. 

Jvgi, Qae Padjudicataiie d^DUl immeable 
substita^, antoris^ k gazder entre ses mains 
partie du priz de Tadjudication jusqu'^ Tou- 
vertaie de la snbstitation sous condition de 
la rapporter lozs de oette oavertnre, est li^ 
par la reoonnaissanoe, flute par ses anteurs, 
de r^tat civil du grev^ qui demande le rap- 
port des deniers- — Beaudry dc Courodles Che^ 
vaiier, Dorion, J.C, Cross, Baby, Church, JJ., 
20 septembre 1887. 

Sysband asid toife-^Houaehold Expeme^-^OredU 
given to wfe—C C. 166, 1317— ifeaponnW- 
lUy ofihe Wife where nothing temains to 
the Huthand, 

Hdd, (affirming the decision of Loranger, 
J., M. L. R, 1 8. C. 336) :— Where a wife si- 
parU de lien», living with her husband, orders 
goods for the maintenance of the family, and 
the goods are charged to her in the books of 
the vendor, and the husband is without 
means, the wife is liable for the whole cost 
thereof^ under the provisions of C.C 1317> 
notwithstanding the fiact that by the mar- 
riage contract the husband alone was bound 
to pay the expenses of the household.— (Tri^ 
etvir&, MerriU et al, Dorion, C.J., Tessier, 
Cross, Baby, JJ., Jan. 24, 1887. 



SUPERIOR COURT'-MONTREAL.* 

Prescriptian—Tasces municipaies^ActUm hypo- 
(Wooire— 2Ver« ditenteur, 

Jitgi^'L Que le tiers ditenteur poursuivi 
hypothtourement pent opposer & Paction tous 
Ifis moyens que le d^biteur personnel pour- 
ndt y opposer lui-mSme. 

2. Que Taction hypothtodre n'interrompt 
pas la prescription & Vegard du d^biteur per- 
sonnel, qui pent intervenir dans cette action 
et plaider la prescription acquise depuis la 
signification de Taction au tiers-d^tenteur.- 
La au de MontrM v. Murphy, Taschereau, 
J., 13 mars 1886. 

* To iRpear in Montreal Law BeportB, 8 8.0. 



Reipontibility—Damage to Mare at time of con' 
neeUon. 

HM, That the proprietor of a stallion is 
not responsible for the death of a mare, 
where the death is the result of an error de 
wie committed by the stallion at the time of 
the connection, unless it be proved that the 
error had for its cause some fkult on the part 
of the owner of the stallion, or of the servant 
of the owner.- ^rom/Zrt v. Coti, In Beview, 
Torrance^ Buchanan, Mathieu, JJ., (Mathien, 
J., diss.), June 30, 1886. 



OpposiHonr^Affldavit — ConnaissanoepersonndU 
— Rejet war motion. 

Jugi, Que dans un affidavit au soutien 
d'une opposition afin d'annuler, le d^posant 
doit jurer d'aprte sa connaissance person- 
nelle et non suivant les informations qu'il 
aurait revues ; qu'ainsi lorsque le d^posant 
depose que les iiaits **sont fnxtis, en observant 
" toutffois qu*il n*a Hi informi des faits sui- 
"ffants mentionnis dans VopposUion d-dessus 
"•que d^apris les diclarations de son avooat,** 
I'affidavit est ill^ai et irr^gulier, et Topposi- 
tion pourra Stre renvoy^e sur motion.— ifo- 
rin V. Morin, Mathieu, J., 27 juin 1887. 



Alligations wgues dansunplatdoyer—Demande 
de rejet sw moHon — Ddai. 

Jugi, Que dans une action en donmiage 
pour libeUe, une motion demandant le rejet, 
du plaidoyer, de oertaines ail^ations trop 
vagues et insuffisamment libell^es, est de la 
nature d'une exception & la forme, et doit 
dtre ffdte dans un d61ai raisonnable.— CAo- 
pleau V. Trvddki Mathieu, J., 16 mai 1887. 



ComvMmauli de hiens — Marchande pMiqve — 
Stratum judiciairede biens—Req^sabi' 
liti de lafemme, 

Jugi, 1. Que lorsqu'un demandeur recon- 
nait, dans son action, la quality defemmes6- 
par6e de biens & la d^fenderesse, il ne pent 
ensuite lui contester cette mdme quality ; 

2. Qu'une femme marine non s^par6e de 
biens et qui &it commerce comme march ande 
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publique, ne s'engage pas penomiellemeiiti 
mais seulement oomme oommane ; 

S, Que la renonciation & la oommunant^ de 
biens que fJEtit one femme en se s^parant de 
biens jndidaiiement d'avec son mari, la 11- 
b^ enti^ment de tontes lea obligatioDB 
qu'elle a pu enoourir oomme commune en 
biens avant la separation.— Boutyomn v. Roy, 
Jett6,J.,27ininl887. 

Sale—Jiu duponendir-C. C 1025. 
Held, Where a person who seUs goods on 
time, shows by his acts his purpose to retain 
the property therein until the conditions of 
sale be complied with, — as, for example, by 
consigning the goods to his own agent in the 
city where the purchaser resides, with in- 
structions not to part with the bill of lading 
until the purchaser shall have accepted a 
draft for the price,— the right of property 
does not pass to the purchaser, and the agent 
of the vendor may retain the goods in the 
event of the purchaser reftising to accept a 
draft for the price payable at the expiration 
of the term of ctedii—McQiUiway v. WaU, 
In Beview, Johnscm, Torrance, Mathieu, JJ.| 
June 30, 1886. 

Procedure— Stmmon»^(X C. P. 69— XMnnf to 
serve virit in OrUario, 
Held, That leave to serve a writ of summons 
in Ontario under Art 69 C.C.P., is sufficient, 
if annexed to the writ, on a separate sheet, 
without being endorsed in writing upon the 
writ— iTi/feurw v. Ward, In Beview, Johnson, 
BainviUe, Jett6, JJ., Dec. 30, 1880. 

LiHe Slectorak de Quibec—RdfMion par le con- 

seil mvnicipal — Nouveaiux novM-'RadiaUon 

d^UecUfjars—Avis. 

• Jugi, 1. Que le Conseil d'une corporation 

municipale n'a pas le droit de reviser la liste 

^ectorale sous VActe Hedorale de QtUbec et d'y 

ajouter et d'y retrancher des noms sans que 

des plaintes aient et6 d^pos^es devant lui, et 

sans donner avis aux per8(Hine8 dont les 

noms doivent 6tre ainsi retranch^ 

2. Que tout ^lecteur a droit de seplaindre 
de cette illegality et d'en appeler k un juge de 
cette decision du Conseil municipal — Robert" 
mmv,La Corporation de la Paroieee de SU Vm- 
cenlde Foul, Tait, J., 28 juin 1887. 



QENEBAL N07M8. 

A Bio Q.C.—A leained Qdmii's CoiiMtl is th« dly 
of Winnipeg haa. we are informed* imt op at tlie 
doorway of hia ofBoe a huge black ognboazd, foor 
feet long and three feet wide, on whieh are printed 

in large gold letters ; ' X. Y. Z , Q.C., Barrister, 

&0m' the letters Q.C.,being three times the sise of the 
othen*— Canada Law JaunaL 

A prominent railway lawyer and aaotbw kBom for 
his antagonism to cotporaiiona, got themselves sobm- 
how elected delegates to a farmers' ooDTentloB. The 
latter introduced a resolution condemning railroads 
for this, that and the other. Thereupon the raihray 
attorney mored to amend the resolation so thst it 
should read : " ResolTed, that the BeTiaed Vernoa of 
the Scriptures be hereby adopted." The graogeis 
roared, and the railway attorney fdt himself to be the 
master of the situation. The other lawyer, howofer, 
arose very calmly and said : " Mr- Chairman, I aas 
inclined to accept the gentleman's amendment ; and, 
in fact, I am perf eotly willing to do ao oo ooodttioii 
that one verse be left as it stands in the Old Yoaion: 
' The ox knoweth hia owner, and the aas his maafeer's 
crib.'" 

' Mala yn>i ' Exibcibi op Rights.— Pbuntiff, a ms- 
latto woman, purohaaed a ticket on defendant's rail- 
road for a ten-mile journey. She passed through the 
front oar, and attempted to enter the rear carf which, 
by a regulation of the company, waa aet ^lart for white 
ladies and gentlemen. She waa atopped on the plat- 
form and told to ride in the front car, which ahe refu- 
sed to do, and refused to give up her ticket unleaa al- 
lowed to ride in the rear car. She waa es^eted from 
the train. Held, that aa plaintiff* a porpoee evidiwfly 
waa to hanas the defendant with a view to bringuig 
this action, and her persistence waa not in good £aith, 
with a view to obtain a comfortable seat for the ahort 
ride, the judgment in her favour in the Ooozt balow 
ahonld be revereed (7Aa Chmapmhit <£«-• BaibBB^ Om^ 
pony T. WeUf, Sup. Ct. Tenn..4S. W.Bep.5). 

RosBBUDS IN OouBT.— The drcary monotony of a 
divorce oaae was dragging ita soiled length along in 
Judge Hick's court yesterday. The wof ul oonteataots 
were listening eagerly, when a handaoma. hsead- 
shouldered youth enteied the room with a young lady 
on his arm. He waa overflowing with joy. Hia faos 
waa constantly wreathed in anilea whith. seemed to 
fill the gloomy court room. She was h^py.too; 
bashfully, surreptitiously h^py, and she looked shjply 
from behind her stalwart lovw'a aim. They waatsd 
to be married. The divorce suit waa suspended at 
once, for the court will stop unmaking a marriage to 
make one any time. The ceremony waa perfomed. 
The young man drew out a $5 bill and placed it before 
the judge. With hiabrighteat smile and a apeeehaa 
gallant aa a Chesterfield could make, he presented it 
to the bride. The little lady aocepted the money, and 
with a quick, graceful movement, she draw the bouquet 
of rosea from her bosom and plaoed it befoie the jadlgek 
With a bow he received the naebuds, and a few 
minutes later he returned to the divorce auit, but the 
aweet odor pervaded the dingy court rocan all that day. 
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The Supreme Court of the United States 
has decided against the Chicago anarchists, 
and it is to be hoped that this pestilent brood 
will now be lemoved, without further delay, 
from opportunity for mischief. The Albany 
Law Journal comments on the case as fol- 
lows:^ — ^"A perusal of the opinion of the 
Slinols Supreme Court in the anarchists' 
case ought to oonvinoe any lawyer that the 
defendants had a fair trial, as free from error 
as possible in judicial proceedings, and that 
they are all guilty, and richly deserve ex- 
tirpation. A mora depraved set of scoundrels 
never infested the earth, and society wiU be 
safer for their permanent absence. ' Throttle 
the law or the law will throttle you,' said one 
of them in his incendiary speeches. So it 
will, if there is any justice under the heavens, 
and any backbone in society. ' Ruhe '—peace 
— was the preconcerted word published in 
their newspaper as the signal for the upris- 
ing. Society will get no peace until it makes 
a few examples of these socialistic firebrands, 
haters of mankind, spoilers of property, defiers 
of God and judgment. We recommend to 
every lawyer to read Judge Magruder's opin- 
ion. A more masterly and convincing one 
was never uttered. It should always stand 
as a monument to his intellectual powers. 
It is marked also by perfect calnmess and 
impartiality, stating the pros and cons of the 
voluminous and sometimes conflicting evid- 
ence with admirable clearness and absence 
of bia& The evidence against all the pris- 
oners but two is direct and overwhelming, 
and as to those two it is suflacient to justify 
the finding of the jury. The prisoners are 
all of German birth or descent but two, who 
are respectively English and American. The 
indictment was for an executed conspiracy 
to murder Policeman Degan. The bomb 
which killed him destroyed six other police- 
men and wounded sixty more. The evid- 
ence showed that Spies, Schwab, Parsons, 



Engel and Fielden, by numeroas ^leechee 
and writings of the most bloodthiisty descrip- 
ti<m, counselled the workingmen to arm lot 
aconfiictwith the police and militia, and 
that they {excepting Engel and Fischer) weie 
engaged in handling bombs and experbnentF 
ing with dynamite. That Engri and Fiscbsr 
organized a oonspiiacy to throw bombs into 
the police stations and shoot down theescsp- 
ing policemen, as a preliminary to a gensEal 
attack on ci^italistB and property. That 
Spies continually incited the attack through 
the columns of his newspaper, the ArMLer 
ZeUung, with the oo-operatum of Schwab, an 
editorial writer fw his newspaper, and tint 
the two composed and published bloodthirsty 
ciicnlars, and announced the time for strik- 
ing by publishing in the newspaper tbs 
agreed signal 'Ruhe' on the evening w 
question. The Fielden, ^the Bn^hman, 
delivered an incendiary speech in the Hay- 
maricet, the scene of the conflict, on the 
evening in question, and fired several sholi 
at the police. That Parsons, the AmericsiB, 
played a similar part as to speech-making 
on the evening in question. That lian 
manufactured bombs of peculiar form and 
materials, like that which did the work, and 
distributed them among the socialists on the 
evening of the murder. That Spies not only 
made an incendiary speech on that occasion, 
but actually handed the bomb to Schnaubelt 
and lighted it, after which Schnaubelt threw 
it (This lastfevidence was strongly contro- 
verted, as was also that of Fielden's shoots 
ing, but there was amply enough to justify 
the finding of direct action as to both.) That 
Keebe was a socialist, stockholder in the 
newspaper, and next to Spies and Schwab^ 
the most active in its management; active 
in preparing for the movements counselled, 
presiding at meetings where the use of d3m* 
andte against the police was urged, distri- 
buting incendiary circulars on the night 
before the attack in question, his house fhll 
of arms and a red fiag in it The whole case 
shows that the socialists had been armed, 
drilled and instructed in the manufacture 
and use of dynamite-bombs for many months, 
and that a preconcerted attack on the police 
was fixed for about May 1, 1886. On Monday, 
May 8rd, the police broke up a strike riot 
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and killed one of the Btrikere, and this pre- 
cipitated the attack in question on the next 
evening, in obedience to the publication of 
the signal ' Ruhe.' The evidence also show- 
ed that some of the policemen were wounded 
by pistol shots. The evidence against Par- 
sons and Neebe is only somewhat less direct 
as to active participancy on the night of the 
murder; that they counselled such an attack, 
Parsons on the scene, and Neebe at other 
times and places, there can be no sort of 
question. In deference to the doubt about 
Neebe his punishment is fixed at imprison- 
ment for fifteen years." Our contemporary 
urges that the report of the case should be 
read, and ''then the community will wake 
up to a realization of what a volcano they 
have been sleeping on; what a viper this 
free and hospitable land has taken to its 
hearth. But we are prepared for the usual 
chorus of sentimental priests and whining 
women begging for pardon or mercy for a 
band of lawless Thugs who would despise 
them for their softness and cut their throats 
for their money. The might of Law for 
Dynamite ! say we." 



Experimental evidence was curiously illus- 
trated m the case of O»bome v. CUy of 
Detroit, U. a Qrcuit Court, R D. Michigan, 
Oct 25, 1886, (32 Fed. Rep. 36) The action 
was for injuries occasioned by a defective 
sidewalk, where the plaintiff claimed to be 
paralyzed by the fall. It was held not error 
to permit her medical attendant, who had 
not been sworn, to demonstrate her loss of 
feeling to the jury by thrusting a pin into 
the side plaintiff claimed to be paralyzed. 
The Court said: "Objection was made to 
this upon the ground that the doctor was not 
sworn as to the instrument he was using, nor 
was the plaintiff sworn to behave naturally 
while she was being experimented upon. It 
is aigued that both the doctor and plaintiff 
might have wholly deceived the court and 
jury without laying themselves open to a 
charge of perjury, and that plaintiff was not 
even asked to swear whether the instrument 
hurt her when it was used on the left side, 
or did not hurt hei when used on the right 
side ; in short, that there was no sworn testi- 



mony or evidence in the whole peifonDance, 
and no practical way of detecting any trick- 
ery which might have been practised We 
know, however, of no oath which coald be 
administered to the doctor or the witness 
touching this exhibition. So far as we are 
aware, the law recognizes no oaths to be ad- 
ministered upon the witness stand except 
the ordinary oath to tell the tmth, or to 
interpret correctly from one language to 
another. The pin by which the experiment 
was performed was exhibited to the JDiy. 
There was nothing which tended to show 
trickery on the part of the doctor in Misg 
to insert the pin as he was requested to do, 
nor was there any crosfi-examinaSion at- 
tempted from the witness upon this point 
Counsel were certainly at liberty to examine 
the pin and to ascertain whether in &ct it 
wsjs inserted in the flesh, and having &iied 
to exercise this privilege, it is now too late 
to raise the objection that the exhibition was 
incompetent It is certainly competent for 
the plaintiff to appear before the jury, and if 
she had lost an arm or a leg by reason of the 
accident, they could hardly fail to notice it 
By parity of reasoning, it would seem that 
she was at liberty to exhibit her woonds if 
she chose to do so, as is frequenUy the case 
where an ankle has been sprained or broken, 
a wrist fractured, or any maiming has 
occurred. I know of no objection to her 
showing the extent of the paralysis which 
had supervened by reason of the acddeot, 
and evidence that her right side was insensi- 
ble tOy pain certainly tended to show this 
paralyzed condition. In criminal cases it 
has been doubted whether the defendant 
could be compelled to make profert of his 
person, and thus, as it were, make evidence 
against himself The authorities upon this 
subject are collated in 15 Cent Law J. 2, and 
are not unequally divided, but we know of 
no civil case where the injured penon has 
not been permitted to exhibit his woonds to 
the jury. In Schroeder v. Eailroad Co^ 47 
Iowa, 375, it was held not only that the 
plaintiff would be permitted, in actions for 
personal injuries, to exhibit his wounds or 
injuries to the jury, but that be might be re- 
quired by the court, upon proper api^cation 
therefor by the defendant, to submit his 
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person to an examination for the purpose of 
ascertaining the extent of snch injuries, and 
upon refusal might be treated as in con- 
tempt See also Mtdhado v. Railroad Co,, 30 
N. Y. 370.*' 



Lord Fitzgerald, in the House of Lords, 
Sept 14, in commending the claim of the 
widow and children of Head-Constable 
Whelehan, murdered in the discharge of his 
duty, to the favorable attention of the Gov- 
emment, remarked that as far back as the 
time of Alfred, if an individual lost his life in 
an endeavour to capture a criminal, the judge 
who tried the case had power to award com- 
pensation to bereaved relatives ; and it was 
paid by the sheriff and recouped by the 
Treasury. 



COUR SUP^RIEURK 

Sagubkat, 1886. 

Coram Bouthieb, J. 

Bury v. Leblib et al., et Stockwell, Adjudi* 

cataire, et Fobsyth, requ^rant en nullity 

de d6cret 

Sxgnificaliofn erUre procureura, 
JvQ± : — Que la ngn^ication de procidisres enire 
proeureurst faiU avant neuf heurea du maHn, 
est irrigulitre, 
L'adjudicataire plaida k la requ§te en nul- 
lity de d^ret, par exception & la forme, que 
telle requSte ne lui avait jamais 6t^ signifi^ 
Le requ^rant, par motion, demanda le rejet 
de I'exoeption & la forme, vu qu'elle avait 6t6 
signifi^e avant neuf heures du matin. 

Motion accord6e et exception & la forme 
rejet^ avec d^pens. 

Charles Angers, proc. du requ^rant 
/. S. Perravity proc. de Padjudicataire. 
[aA.] 



Coram Routhibr, J. 

MftMB CAUSE. 



Rapport d^kmstier^ReqtUte pour t^inecrire en 
faux. 
Dans son rapport de signification, Thuissier 
exploitant d^larait avoir signifi6 la requSte 
en nullity de d^ret & l'adjudicataire, bien 
qu'il n'ettt jamais f&it teUe signification. 



L'adjudicataire voyant son exception H la 
forme rejet^ pour les raisons ci-dessus, de- 
manda par requite, permission de s'inscrire 
en fiaux oontre I'exploit 

BequSte en faux renvoy^ avec d^pens, 
paroe que Padjudicataire ayant oomparu, ne 
se trouvait plus dans les d^lais pour invoquer 
Pirr^gularit^ de Passignation, son exception 
& la forme ayant M d^bout^e. 

Charles Angers, proc du requ^rant en nul- 
lity de d6cret 

J, S, Perravlt, proc. du requ6rant en faux. 

[CA.] 



M£mb caubbl 

Saouhnay, 17 octobre 1887. 

Coram Bouthihb, J. 

Requite en nvUiU de dicret—AssignaHon des 

parties ahsmtes, 
JuQjfc:— Que V assignation d^vn absent surune 
requite en nvUiti de dicret, peui itre faite 
par la voie des joumaux en la manitre 
ordinaire. 

Quelques-unes des parties int^ress^ en la 
prdsente cause, 6tant domicili^ee en Europe, 
Padjudicataire avait fSut motion qu'il ne f&t 
pas tenu de plaider au m^rite avant que 
telles parties eussent 6t^ assignees. Sursis 
fut accord^ jusqu'& assignation r^uliSre et 
legale. 

Sur motion en la forme ordinaire, avis fat 
donn^ par les joumaux de comparattre sous 
deux mois. 

Ce d61ai pass^ demande fut faite des plai- 
doy ers au m^rite, et forclusion prise contre les 
parties en d^ut, et spddalement contre 
Padjudicataire. 

Le 17 octobre 1887, ce dernier demanda le 
rejet de la forclusion, pr^tendant que la re- 
quite en nullity de decret devait ^tre signi- 
fi§e mSme aux absents, personnellement ou 
& domicile. Art 715, Code de procedure. 

Motion renvoy^ avec d^pens et assigna- 
tion par les jonrnaux d^lar^e valable. 

Charles Angers, proc du requ^rant en nul- 
lity de decret 

/. S. Ferraidt, proc. de Padjudicataire- 
[Appel doit dtre inteijet^ de pette d^sion.] 
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SUPBSIOB OOITET. 
Sbkrbrooki^ District of Bt Franoifl. 
Coram Qili^ J. 
Lord v. Ouwbl 

Xma de droU-^ Oomraet for maintenance-^ 
BreaeL 

HxLD, L Thai if A, m eoneideration of a ff^ 
"inter vivas," made to him by B,of aUthe 
movabU and immovaUe property of the latter, 
kind and ohHge himmtfto maintain and eup* 
port Bin hie otm hauee, tiU B*$death,and to 
pay for aU neceseary medical attendance, 
which might be rendered to B, and to pay B*8 
funeral expenees ; he witt be bound, on B'e 
leaving ii$ houee^ to provide for her mipport 
and maintenance dmahere, if B*8 departure 
from his houee wae justified by (he treatment 
she had received there ; and tKatif Cin such 
circumstances, gises B board and lodging, 
and provides for B nursing and attendance, 
rendered necessary by her iUness; and fW' 
ther, pays for necessary medical services ren- 
dered B, and for B's funeral expenses; he 
may recover from A the fair value of such 
board, lodging and attendance, as weU as the 
amount paid out by him for the medioal 
services rendered B, and for B's funeral 
expenses: although no contract have been 
previously entered into between A and C, 
with regard to such board, lodging, dsc, 

2. That if A, on being called upon by C, to pay 
him for the board and lodging so provided B, 
and the expenses so incurr&i on B*s behalf, 
say that he is ready to do ** what is right" 
with regard to the support of B by C; this 
vnU constitute an admission on the part of 
A, that he is indebted toC in such amount 
as is justly due the latter for his support ofB, 
and for the expenses he has incurred on her 
behalf. 

3. That A and C having made a submission 
to arbitrators of the matters in dispute be* 
tween them, such submis8ion,though informal, 
should nevertheless, under the circumstances, 
be taken as a further admission of A^s in- 
debtedness to C, 

4. That by reason qf these various admissions, 
aU that remained to be done, vxis to establish 
the amount of A*s indebtedness to (X 

The written judgment of the CoBrt giyes a | 



sufficient risumi of the pleediugw, ind of the 
£act8 of the case :— 

''TheOourt.... considering that Ihepkiih 
tiff alleges in his declaration, that the defen- 
dant was bound by a certain deed of doiia&Hi 
inter vivos dated on the eighth day of Kovem- 
ber, ]881»befiN» J. Fraser, Notary, made in 
his fkyour by Mark Bean, defandantf s iathe^ 
in-law, and by Mehitable F. Foid,the seocmd 
wife of the said Mark Bean, and at the tijiw 
liying with him, of certain movable and im- 
movable property, to maintain and provide 
for aU the wants of the sud MehitableF. 
Lord, by keeping her in his own fiunily ; bat 
that by ill-treatment and abuse, both by acts 
and by words, from the said defendant and 
his fkmily, the said Mehitable F. Lord wis 
actually driven out from and forced to leave 
defendant's house, and obliged to apply else- 
where for her support; that she at fiist 
provided for her own living by woridng, but 
that she afterwards fell sick, and took refoge 
at the plaintiff's, her brother, who took care 
of her and provided for all that she required, 
chiefly during her last illness, whidi listed 
from October, 1884, to June, 1885, when she 
died, and the plaintiff now asks that the de- 
fendant be condemned to pay him $335^0 for 
the support of the said Mehitable F. Lord, and 
extra nursing and care during her sickness, 
as having paid the physician who attended 
her, and for all her burial expenses; plttntiff 
further alleging that two arbitraton having 
been appointed by the said parties to deto^ 
mine the amount plaintiff was entitled to, for 
said support, care and expenses, that tbe 
said arbitrators decided that the defendant 
should pay to plaintiff the above stated 
amount of $33530. 

** To which action and demand, the defiand- 
ant pleaded the want of lien de droit between 
him and plaintiff and that he was bound to 
maintain and support the said Mehitable F. 
Lordi only in his own house and femilv, 
which he had never refhsed to do, and never 
sent her away, nor ill-treated or abused her, 
and that she left of her own accord and free will, 
and that being of an irascible mood* she was 
herself the onlycaose of any dissatisfecdon 
she may have met with during her stay with 
defendant's family ; that the pretended arbi- 
tration was informal and frandulent, and d 
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DO legal eflfect whatever ; that he never agreed 
to he bound by it^ nor accepted it, but admits 
hia liability to pay the doctor's biU, when 
properly called upon to do so, and the funeral 
expenses, for which he confesses judgment to 
the amount of $30.00 and costs of that amount 
uncontested. 

" Considering that it is proved that the said 
Mehitable F. Lord did not agree with the de- 
fendant or his family, and that it was hardly 
poesible, not to say impossible, for her to live 
in defendant's house and with him ; and con- 
sidering that the defendant has admitted his 
liability towards paying for the maintenance 
and support of the said Mehitable F. Lord, 
out of his own house, under the circum- 
stances the parties were in, firstly by stating 
that he was ready to do what was right or 
fair concerning said support; and, secondly, 
by consenting to the arbitration referred to 
in plaintiff's declaration, for although the 
papei^writing signed by plaintiff and defen- 
dant, referring the matter to arbitration, did 
not constitute a formal deed of submission 
made oat according to the Code of Civil Pro- 
cedure, in all its requirements, so that the 
defendant should be held bound by the 
decision of the arbitrators, still it is an ac- 
knowledgement on the part of the defendant 
of indebtedness toward the plaintiff, the 
amount alone remaining to be determined. 

"Considering there is abundant proof of 
the facts alleged, as to the support of the said 
Mehitable F. Lord by the pUdntiff, her sick- 
ness and her ext^ nursing, and the care she 
required, the physician's attendance secured 
by the plaintiff, and the funeral expenses 
paid by him, arbitrating the amount to be 
paid by the defendant for the whole, taking 
into consideration all the circumstances of 
the case as gathered from the evidence, and 
the condition of life of the parties, doth con- 
demn the defendant to pay the plaintiff the 
sum of $140.00 currency," Ac 

Judgment for plaintiff. 

J. JL TenUl, Q. C, for plaintiff. 

HaU, WkUe d: Gate, for defendant •» 

(ixas.) 



COUR D'APPEL DE DOUAI (audubnoe 

sole!«nkllb). 12 mai 1887. 
Pr^Bidence de M. MAaBAUD,premier pr6sideiit. 
Pebsyn-Gabs v. Pbbstn. 
DSiittemerUr^InUrdietion^Ordre pMic- 
Uacticn en interdiction, touchant d Vordre ptf- 
Uic, doit wivre wn court normal^ et ne 
saurait ttre arrttle par le diaittement du 
demandeur, 

A la date du 14 Janvier 1887, le Tribunal 
civil de Dunkerque avait rendu le jugement 
suivant : 

*' Attendu que de I'lnterrogatoire et des do- 
cuments de la cause, il ne r^ulte pas que le 
sieur Charles Persy n soit en 4tat d'imbteiUit^ 
de d6mence et de fhreur; qu'il en reesort 
mdme que g^n^alement il raisonne juste, et 
que, s'il pr^ente une faiblesse d'esprit natu- 
relle qui le gtoe parfois pour ^tablir certains 
comptes, il n'est ni d6montr6 ni mdme all6- 
gu^ qu'elle ait entrain^ de sa part des prodi- 
gality, ou mdme eu pour lui des cons^uen- 
ces qui puissent y dtre assimil6es ; que, dds 
lors> il n'y a lieu d'accdder ni il la demande 
d'interdiction, ni pour le Tribunal de pour- 
voir d'office Charles Persynd'un conseil judi- 
ciaire ; 

'* Par ces motife, 

'* D^lare Persyn-Gars mal fond^ dans sea 
demandes, fins et conclusions. Ten d^boute ; 
le condamne aux d^pens." 

Le sieur Persyn-Gars interjeta appel de ce 
jugement, puis il se d^ista de son appel, en 
offrant de payer les frais suivant droit ; sur 
refus de l'intim§, la conr de Douai trancha 
I'incident par I'anrdt suivant: 

LaCour, 

Attendu que la nature de I'afiaire l^time 
le dtodtement du d^istement de Persyn- 
Gars, que c'est done avec raiaon que Persyn 
a iefus6 d'accepter purement et simplement 
ce d^sistement; que I'offre de Persyn-Gars 
est done insuffisante ; 

Par ces motife, 

Dto^te le ddsistement signifi^ par le sieur 
Persyn-Gars par acte d'avou6 & avou^ en date 
du 5 mai 1887, enregistr6 & Douai le 6 du 
mdme mois : 

Donne acte an sieur Pexsyn des offires par 
luiiiaitee; 
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Lea d^lare insoffisanteB ; 

Gondamne Tappelant auz d^pens. 

Norn— V. Poitiers 6 aoAt 1831 (a 32.2.206); 
Douai 8 d^oembre 1868(Jari8pr.deDonai, 1859, 
p. 42) ; Lyon 14 juillet 1853 (S. 53.2.618) ; 
Nancy 15 jain 1865 (a 66.2.151) ; Cass. 14 juin 
1842 (a 42.1.742); Demolombe, Minorite, t 
II, No. 474 ; Aubry et Baa, 1 1, { 124, texte 
et note 9; Chauveaa sar Carr6, supp., ques- 
tions 3013 quater, et 3031 Us; Laurent, t V, 
Na 248.— Ga2. PaL 



TRIBUNAL CIVIL IVESPALION. 
26 septembre 1886. 
Pr^idenoe de M. Dsvia 
M. GAUfBTF, notaire, v. Caybon-Ju4ey. 

Notaire — Diboursis et honaraires — Action w/f- 
daire contre Us congnaUdres <f un acte-^ 
Intervention d*unefemme dotale. 

Le notaire qui regoit un aete est seul juge de Vop- 
portuniU de la prixnce ou de Vintervention 
de rune dea parties dans Vacte, 

S^il accepte comme partie dans Vacte tone femme 
mariie sous le rigime dotalf qui pouvait itre 
reprisentie par son mart, U n*a point contre 
eUepour le recouvrement de sesfrais et hono* 
raires Vaction solidaire qui est glndralement 
reconnue au profit du notaire contre chacun 
des cotignataires d^un mime acte. 

Lb l^IBXTNAL, 

Attendu que les parties de M. Camboumac, 
et Jeanne B^zamat, m^re de Francois Cay ron, 
out fait opposition an commandement & elles 
signifi^ & la requite de Gauzit pour avoir 
paiement des d^bours^ et honoraires qu'il 
pretend lui dtre dus par les susnomm^ Apro- 
pos de deux actes pass^ par lui les 1 mai et 
15 join 1881, pour r6gler sinon Tordre an 
moins la situation des cr^ancien de Fran9oi8 
Cayron et Jeanne B^zamat ; 

En oe qui touche cette demidre : 

Attendu qu'elle est d^4dee ; que son d^c^ 
a 6t6 d6nonc^, que Gauzit declare ne point 
vouloir suivre oontie elle ; qu'il y a donclieu 
de lui donner acte de sa declaration et d'exa- 
miner Topposition form^ par les autres par- 
ties; 

En ce qui touche Jeanne Ju6ry, femme 
Cayron : 

Attendu qu'elle n'avait rien & fiuie dans les 
actes passdsi par Gauzit et que dans tous les 



CM Ton ne volt pas quel int^r^telley aoiait; 
qu*en effet on n'y liqnide point seB r^riaee. 
Ton ne lui en garantit point le recouYrement ; 
que le notaire se borne & mentionoer qn'elle 
se propose de faire restreindre son hypoth^ 
que l^ale que pour oela il a d^ r^oai las 
parents indiqu^ par la loi, et lui a &it en 
tant que de besoin donner main-ley^e de wm 
hypothdque legale; qu'en Cut I'aoqoersar 
des biens dont le notaire voulaitdistnbQerle 
prix a et^ oblige de puiger ; et que, par suite, 
rintervention de la femme, inatik d'aillems, 
puisqu'elle ne ponvait donner main-ley^ de 
son hypoth^ue, etant marine sous le i^me 
dotal, n'a servi de rien ; 

Attendu d'autre part que, anx termes de 
I'acte d'^change pass^ entre les opposants 
d'une part et Goutal, pdre et fils, d'antreptft, 
les frais & faire pour puzger lea bypotfa^es 
dont les biens seraient grev^s ^taient ft Is 
charge^de ceux dont elles proTienneDt^ et 
que Antoinette* Juery en donnant nuun lev^e 
pouvait penser s'engager & payer les £nis 
d'un ordre oonsensuel que se proposait de 
faire le notaire ; et que, par suite, Gauzit qui 
sans doute s'est tromp6 de bonne boi aarait 
dtl faire connaitre A Antoinette Jo^ sa sr 
tuation, et ne saurait profiter de son errear. 

En ce qui touche Francois Cayron : 

Attendu qu'il £aut bien reoonnaitre qoe 
les actes dont Gauzit reclame le coftt n*0Dt 
point obtenu le r^sultat que lecherchaient 
soit le sieur Cayron, soit le notaire; qn'en 
effet, Pordre dans lequel doivent 6tre atia- 
ques les creanciers n'est point determine; 
que leurs cr^ances y sont liquidees, mais 
provisoirement, et que ces actes n'aurveBt 
d'autre utilit6 que de faire accej^r pv 
les creanciers le prix de la vente ou plnt^ 
le montant de la soulte stipulee an profit 
des parties de Me Camboumac; que, par 
suite, la demande de Gauzit est exag^r^e et 
qu'il y a lieu de la reduire ; 

Attendu que les depens snivent le sort do 
principal et doivent 6tre distribu^s daiu le 
sens de la pr^sente decision ; 

Par ces moti&, 

Donne acte & Me Gauzit de oe qu'il renonce 
& toute action centre Jeanne Bezamat; 

Et faisant droit k Topposition, etc 

Note.— Sans nier Taction solidaire g^n^ra* 
lement accord^ an notaire contrs cfaa^me 
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des parties qui fignrent dans on acte pour le 
recouvrement de sesdeboursSs et honoraiies, 
le jagement ci-dessus decide en principe que 
le notaiie doit s'^tablir jnge de Topportunite 
de rintervention ou de la presence de Tune 
des parties, et qu*au cas oil la n^cessit^ de 
cette intervention n'apparatt point claire- 
ment, le notaire est d6pourvu de toute action 
contre cette partie. 

Dans Tespdce, le Tribunal ajoute que le 
notaire a & s'imputer de ne pas avoir pr6- 
venu la femme de TinutilitS de son inter- 
vention & Facte et de Vobligation qu'eUe con- 
tractait solidaiiement avec les autres parties 
de payer les frais de Tacte ; ce dernier motif 
nous paralt manquer en fait rien n'indiquant 
dans le jugement que le notaire a n^lig6 
d'^clairer la femme soit sur Tinopportunit^ 
deson intervention, soit sur les consequences 
de cette intervention. 

Reste la question de savoir s'il 6tait loi- 
sible au notaire de refuser son minist^re soit 
i la femme, soit aux autres parties qui exi- 
geaient la presence de la femme sous le pr4- 
texte qu'il jugeait, lui, cette pr^enoe inutile. 
Ge serait, ce nous semble, pousser bienloin 
les cona^qnenoes du principe admis en doc- 
trine et en jurisprudence, qu'il incombe au 
notaire d'^clairer les parties ignorantes et 
illettrees qui viennent requ6rir acte de leura 
conventions. Les conventions ins^r^es dans 
Facte retenu par Me Gauzit entre la femme 
Gayron et les autres parties ne paraissent 
presenter aucun des caractdres de dol, de 
fraude ou d'immoralit^ qui, en certaines cir- 
constances, peuvent autoriser le notaire & 
refuser son ministdre. 

Sur le principe de Taction solidaire du no- 
taire contre chacune des parties qui ont 
figure dans Facte, solidarity bas6e sur Tart 
2002, C. civ., y. notamment: Cass. civ. 9avril 
1850 (D50.1.124 ;— Joum. des not, art 14047) ; 
Toulouse, 23 avril, 1847 (Jour, des not, art. 
13183); Riom 18 d^cembre 1838 (ibid., art 
10387); Paris 28 aout 1836 (iUd., art 9467; 
Cass. 10 novembre 1828 (ibid., art 6744).— 
Oaz, Pal. 



THE IRISH PROSECUTIONS. 
Lord BramweU, who is noted for his out- 
spoken utterances on the questions of the 
day, castigates Mr. Mundy pretty severely. 



Some points of intierest are involved. His lord- 
ship says: — 

Mr. Mundy tells you that he is an Ameri* 
can lawyer; and that he writes as a lawyer. 
I should not say so. 

He says, ' I am an American lawyer who 
has' — ^he means 'have' — 'been travelling 
through Ireland to see what there was of the 
Irish question.' To see what there was of it? 
He says he suggested the defect in the law 
pointed out to the magistrate in the Lord 
Mayor's case. Now, there was no defect in 
the law. If there was any defect, it was in 
the proof, as M. Mundy proceeds to show. 
He says, *As I said, non constat it was a Sun* 
day-school meeting.' He means non constat it 
was not a Sunday-school meeting. He says 
the way to prove to the contrary would be 
by somebody who was present He proceeds, 
' There is a point, however, in the case at bar 
(the Lord Mayor's case) upon which I am 
afraid in the case proposed the judge will re- 
verse the judgment.' Mr. Mundy is very 
fond of the word ' case.' He reminds me of 
the learned counsel who said, ' If ever a case 
was a hard case, this case is that casa' Mr. 
Mundy's case is that the judgment may be 
reversed, as the defendant said it was a meet- 
ing of the League. This, 'together with all 
other proven facts and circumstances, it may 
be held, makes out SLpriind facie case for the 
Crown. The magistrate was right in his law, 
but the que stion is. Will not the higher Court 
hold that the proof was there, and that it lay 
with the defence to overcome it? ' I offer no 
opinion on a matter sub judice. But Mr. 
Mundy does not say that the higher Court 
would be wrong— does not say that the sug- 
gestion he made was not an idle one— does 
not say that both law and evidence were 
suflBicient He says he thinks it poor policy 
to prosecute the proprietors of newspapers 
for publishing such things. But he very cor- 
rectly adds, ' That is neither here nor there.' 

He proceeds to deal with O'Brien's case, 
and asks how the conviction can stand. 'A 
man is charged with two offences ; that is 
enough to defeat them both.' My answer is 
that this is downright nonsense. ' Besides, the 
Court would not compel the Crown to elect 
which offence it would try.' So is that Mr. 
Mundy proceeds, 'When there are two counts 
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in one indictment, the prosecution mnst elect 
on which count it will go to trial; but two 
offonoes in one indictment is* — ^he means 'are' 
— < bad for duplicity.' Tliis is a hash of blun- 
ders. There was no indictment in this case. 
Two counts are never bad for duplicity. Du- 
plicity is a fault in a count, not in forming 
several If two separate felonies are put in 
one indictment, it may be quashed, or the 
prosecution compelled to select one to go on. 
But in misdemeanors any number of different 
offences may be stated. And the charges 
against CyBrien were misdemeanors. Mr. 
Mundy proceeds : 'The witness was allowed 
to read from a memorandum made the next 
day, and that before he had exhausted his 
memory or recollection. Did any lawyer ever 
hear of such practice before ? ' Yes, always 
when the case arose. 'A witness may refresh 
his memory by referring to any writing made 
by himself at the time of the transaction, or 
so soon afterwards that the judge considers 
it likely that the transaction was at that time 
fresh in his memory' (Stephen's ' Digest of 
Evidence/ 128). Nor is he bound to try first 
if he can remember without. 'Again/ says 
Mr. Mundy, ' the witness swore he could not 
swear to the words used/ and asks whether 
men can be deprived of their liberty on such 
a flimsy pretext Did Mr. Mundy never hear 
of evidence to the 'best of the knowledge and 
belief' of the deponent? Mr. Mundy says 
he was sorry to see such things in an English 
Court. Will it console him to remember that 
the Court was Irish? He says, ' When I re- 
turn to America I shall be compelled to tell 
our people ' dreadful things about the English 
— of one thing he says, ' if it was not horrible 
it would be laughable.' I will borrow his 
words with a change. His letter, if it was 
not laughable, would be horrible— if 'his 
people' agreed with it. 



INSOLVENT NOTICES, ETC, 
Quebec OffioicU OazetU, Oct. 22. 
ludicial Abandonments, 
Damaae Moineau, trader, Montreal, Oct- 18. 

Ouraton appointed- 
Re Zo6l Bessette, Granby.-^. L. Dcwoie, Granby, 
onrator, Oot. 7. 

Re Norm Best, hotel-keeper, Bord-i-Pleuff.— Fulton 
ARlohards, Montreal, curators, Oct. 20. 

Re L. Collin Sc frdre.~H. A. Bedard, Quebeo, cur- 
ator, OeU 16. 



lU Aogostin Groulz.— S. Kornmakr, McntRai, 
curator, Oot. 15. 

i2e Dolphis Sigouia, aaddler.— G. B. Edere, Moat- 
real, curator, Oet. 11. 

Re Louis Tremblay.-^?. Dwnuuteam, Montntl, 
curator, Oot 18. 

DimdendB. 

Re Ferdinand Anbn'.—DiTideod, payable ]!for.9,al 
office of 0. Desmarteau, Montieal, eirator. 

lU Joseph Oorrivanlt. — First dindmid. pvabk 
No7. 11, J. J. Griffith, Sherbrooke, cuimtor. 

Re Hypolite Lanctot— Diridend, payable Kof. V). 
0. Desmarteau, Montreal, curator. 

Re Myer Myeis.— Dividead, W. A. Caldwell, Moot- 
treal, onrator. 

Siparatumaetopropertif. 

Sarah Raines ts. James Pringlo, tiader, Monlrai. 
Oot 12. 

Vitaline Rousseau tb. DoOTille GingrM, mediuk, 
8te. Pndentienne, Oot 18. 

AjfpointmeHU' 

Jean Octaye Chalnt N. P., to beelerk of the CireaH 
Court, 00. of Berthier, in the plaoe of PienreTellier. 



Qwbee Qfieial OaseUe^ OeL 2^ 
Judicial Ahandonmenie. 

Fletcher Thompson, trader, Sherbrooke, Oet S. 
l/uveiion Afipowtedm 

Re Boiren it Woodward, (eontraeto!rs.-J.' h» A^ 
ohambault, Sherbrooke, onrator, Oot 20. 

Re Wilfred B. Bmnet St. Sanreur de Qn^bec-H. 
A. Bedard, Quebec, curator, Oet 25. 

Re Joseph Chanon, file, St IXenis.— J. 0. IKob. 8t. 
Hyaointhe, cnrator* Oot 22. 

Re Andr« Ga«non, L^FiB.— Kent A Tnrootte, Mom- 
real, ottrator» Oot 25. 

/28 A. L. Laasonde, St Z^phirin.—Kent A Taieotte, 
Montreal, curator, Oct 21. 

Re Israel Lemay.— C. Fortin, Beaohamoii, eantor, 
Oot. U. 

Re Roeario RoussiL-O. Forset, district of Tem- 
bonne, curator, Oct 13. 

DkfidendB. 

Re Nasaire Garon, RtmouskL— Diridend, ptrabi« 
Noy. 14, Kent A Turoutte, Montreal, curator. 

Re Louis Houle.— Diridend on pririkced tUnrnu 
payable Nov. 14, Kent A Turcotte. Montreal, eoitfor- 

Re Hugh O'Uaia, Ghambly Oftnton.— OoiBpaBitiaii 
sheet prepared, jmyable Kot. 9, Thos. Darliai, Moot- 
real, curator. 

Re Treffl^ Vanier.— DiTidend, payable Nor. 14, Eeoi 
A Turcotte, Montreal, eurator. 

S^oaration as to IV apertg, 

Marie Aiilda Charlebois vs. Joseph Ladfcr Deosff 
Brasseur, trader, St Policarpe, Oct 27. 

Asilda Uatte tb. Adolphe oMw Delphis Pa]»io«»< 
Montreal Oct 17. 

Maria Santa Impini ts. Bormetti Franceseo, liberer> 
Montreal. Oot 26. 

Alice McGarrey ys. Arsdne Nctbu, tiader. Hoatiefti. 

Oct 11. 

AjspoMitiiicwC. 
Hon. Anguste Real Angers, Justice of theSaperior 
Court, to be Lieutwant Governor of the Prorineedf 
Quebec, Oct 31. 
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She gegaJ ^*ii/s- 
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An English Bolicitor, who has been in New 
South Wales for some time, relates his ex- 
perience in terms which should deter his 
brethren of the profession from rashly try- 
ing their lack in new fields. He says he 
made an ansuccessful endeavour to obtain a 
clerkship, and wasted five months in the 
attempt, notwithstanding the backing of 
some of the most influential residents. 
" There are only between 300 and 400 solici- 
tors in Sydney, and they will not take into 
their employ an English solicitor. I know 
of my own knowledge that nine English 
barristers applied to one firm of solicitors for 
a clerkship in one week ; and there are hun- 
dreds of English professional men walking 
about and doing aU kinds of menial labour 
so as to obtain sufficient to keep life within 
them." He adds : " Professional men are 
not wanted in the colonies, which want 
mechanics and agriculturists with capital to 
open out the country," which is as true with 
reference to Canada as to New South Wales. 



Lord Justice Bowen has been lightening 
the fiatigue of his official duties by translat- 
ing Virgil into English verse, and the work 
is to be given to the world and the tender 
mercies of the critics in a few days. The 
Law Journal says, '' its appearance will re- 
vive the tradition, of late years somewhat 
faded, that judges should be men of letters. 
Since the days when Talfourd and Alderson 
were on the bench together, no judge has 
made any name in the general literature of 
his country. Lord Justice Bowen happily 
illustrates the fact that even at the end of 
the nineteenth century the quahties that 
make a man a scholar and a poet do not dis- 
qualify him jEbr success at the bar and on the 
Bench." 



Chief Justice Sir A. A. Dorion, in his 
charge to the Grand Jury, Nov. 2, at the 



opening of the term of Queen's Bench, 
observed :— '* It is well that I should mention 
what is a libel and what are your duties 
with regard to the cases that may be brought 
to your notice. A libel is the publication of 
any injurious writing against the character, 
position or standing in society of any person 
or persons. It is not necessary that the 
writing should be of such a character as to 
impose a material injury upon the person 
who complains of the libel, but it is sufficient 
that the writing is calculated to bring the 
person against whom the writing is directed 
into contempt, or even ridicule. Your duty 
is to see whether in reality the writing in 
question contains anything injurious to the 
good name of the complainant or brings him 
into contempt When you are satisfied that 
such a libel has been published you will see< 
whether the person accused of publishing it 
is really responsibly connected with the pub- 
lication of the libel. It is not necessary for 
you to see whether there is any legal defence 
to be made to the accusation. This is not 
the province of the grand jurors, unless it 
clearly appeared by the evidence adduced 
by the prosecution that the accusation is 
either frivolous or malicious, in which case 
you might throw out the bill" 



SUPREME COUBT OF CANADA. 

Qaebec] 

Union Bank of Lowhb Canada v. Bulmkr. 

Promisitory note — Accommodation^ Made by 
partner mthout authority — Beneival — 
Knowledge of holder. 

In an action on a promissory note, the de- 
fence was that the note of which it was a 
renewal was given for the accommodation 
of the payee by the defendant's partner, who 
had no authority to make it, and that the 
plaintiffs, when they took the renewal, knew 
its defective character. 

Heid^ that as it did not appear that such 
knowledge attached when the original note 
came into plaintifib' possession, they were 
entitled to recover. 

Irvine^ Q.C, for appellants. 

A. W, Atwater^ for the respondent 
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QnebeeJ 

Thb Exghangb Bank of Canada v. Thb 
Pboplb's Bank. 

Bank cheques—Acceptance by Ccuikier and Pre*- 
ident ataftUure date — lAahility of Bank, 

In 1881, G., having bosiness transactions 
with the Exchange Bank, agreed with C, 
President and Manager of the Bank, that in 
lien of further advances the Bank would ac- 
cept his cheque, but made payable at a fu- 
ture date. On the 19th October, 1881, G. 
drew a cheque on the Exchange Bank, and 
after having it accepted as follows : ** Good 
on February 19th, 1882, T. Craig, Pres.," got 
the cheque discounted by the People's Bank 
and deposited the proceeds to his credit in 
the Exchange Bank. This cheque was re- 
newed on the 23d of May, and it was pre- 
sented at the Exchange Bank and paid. 
Thereupon another cheque for the same 
amount was accepted in the same way and 
discounted by the People's Bank on ttie 7th 
September, 1883. At the time of the suspen- 
sion of payment by the Exchange Bank, the 
People's Bank had in its possession four 
cheques signed by G. and accepted by T. 
Craig, President of the Exchange Bank, 
which were subsequently presented for pay- 
ment on the dates when they were payable, 
and duly protested, and also after the three 
days of grace. 

The total amount of these cheques was 
$66,020.64, and one of them, viz., the one 
dated 7th September, 1883, for $31,000, was 
a renewal of the cheque the proceeds of which 
had been paid to the credit of G. in the Ex- 
change Bank. C. was manager as well as 
president of the Exchange Bank. 

On an action brought by the People's 
Bank against the Exchange Bank, for the 
recovery of the sum of $66,020.74, based on 
the four cheques in question, the Exchange 
Bank pleaded inter alia that C. had not acted 
within the scope of his duties and within 
the limits of his powers, and that the Bank 
had never authorized or ratified his accept- 
ance of G.'s cheques. 

Heldj affirming the judgment of the Court 
of Queen's Bench (Strong, Taschereau and 
Gwynne, JJ., dissenting), that under the cir- 
cumstances the Exchange Bank was liable for 



the acceptance by their president md man- 
ager of G.'s cheques discounted by the 
People's Bank in good £uth and in due 
course of business. 

Appeal dismissed without co8(» 

Macmioster, Q. C, for appellants. 

Geoffrion, Q,C., for respondents. 



Qaebeo-] 



GnXBBPlB V. STBPHBN& 



ReddiHcn de oomptes^SetUement by mandator 
wUh his mandatary wUfund wudim, 
Effect of — AcHon en redrmement dc 
compter 

Held, affirming the judgment of the Coait 
below, that if a mandator and a mandataiy, 
labouring under no legal disability, come lo 
an amicable settlement about the renderiiig 
of an account due by the mandataiy, with- 
out vouchers or any formality whatsosTer. 
such a rendering of account is periectly logtl, 
and that if subsequently the mandator dis- 
covers any errors or omissions in the aocooat 
his recourse against his mandatary is by ui 
action en redressement de compit, and not by 
an action asking for another complete ic- 
oount. 

Appeal dismissed with o(]6t& 

NicoUs and Fleming, Q.C,for appellant 

Carter, for respondent 

DUFFUS V. CBBlGjnOK. 

SJienf— Action against— ExeeuHon <^vr\toi 
Attachment — Abandonment of seism- 
EstoppeL 

A writ of attachment against the goods c^ 
M. in the possession of 8. was placed in the 
sheriff's hands and goods seized under it 
After the seizure the goods, with the con- 
sent of the plaintiff's solicitor, were left by 
the sheriff in charge of S, who undertook 
that the same should be held intact The 
sheriff made a return to the writ that he lii<i 
seized the goods. The sheriff sufaseqneDtly 
sold the goods under executions of the credi- 
tors. In an action against the sheriff: 

Held, reversing the judgment of the Coort 
below, that the act of leaving the goods in 
the possession of S. was not an absndoi^ 
ment by the plaintiff's solicitor of the sei- 
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rore, and if it was, the sheriff was estopped 
by his return to the writ from raising the 
question. 

Hddj also, that the fact of plaintiff's soli- 
citor acting as attorney for 8. in a suit con- 
nected with the same goods was not evidence 
of an intention to discontinue proceedings 
nnder the attachment 

Rw9»Uj for the appellants. 

ChrmvUy^ for the respondent 



NoTaSootift.] 



Cassblb t. Burn& 



Sk%p$ and skipping— Charter party — Damage 
to ahip^Nearest pert — DeviaiMn, 

A ship sailed from Liverpool in September 
under charter to load lumber at Bathurst, 
N.B. Having encountered heavy weather 
the captain found it necessary to make re- 
pairs, and proceeded to St John for that pur- 
pose. By the time the repairs were com- 
pleted it was too late to go to Bathurst and 
carry out the charter. In an action against 
the owners for breach of charter the plaintiff 
obtained a verdict, the jury finding that the 
repaiis could have been made in Sydney,C.B., 
and if made there could have been completed 
in time to load at Bathurst 

Held, affirming the judgment of the Court 
below, (20 N. & Rep. 13) that going to St 
John to repair the ship was such an un- 
necessary deviation from the voyage as to 
render .the owners liable for breach of charter 
party. 

ShvfvMT^ Q.d for the appellants. 

TF. Fugdey, for the respondents. 



NovaSeotia.] 



Elui v. Black. 



Tregpan^Distvrling enjoyment of right of way 
— User — EasemenL 

£. and R owned adjoining lots, each de- 
rivin^is title from S. £. brought an action 
of trespass against B. for disturbing his en- 
joyment of a right of way between said lots 
and for damages. The fee in the right of 
way was in 8., but G. founded his claim on a 
user of the way by himself and his predeces- 
sors in title for upwards of fifty years. The 
evidence on the trial showed that it had been 



used in common by the successive owners of 
the two lots. 

Held, affirming the judgment of the Court 
below, (19 N. S. Kep. 222) Ritchie, C J., and 
Gwynne, J., dissenting, that as R had no 
grant or conveyance of the right of way, and 
had not proved an exclusive user, he could 
not maintain his action. 

Sedgewick, Q,C,, for the appellant 

Drysdale, for the respondent 

MooNBT V. McImtosh. 

4 

Trespass— TUle to land— Boundaries— Ease- 
ment — Agreement at trial^EstoppeL 

In an action for damages by trespass by 
McI. on M.'s land and closing ancient lights, 
defendant claimed title in himself, and 
pleaded that a conventional line between his 
lot and the plaintiff's had been agreed to by 
a predecessor of the plaintiff in title. On 
the trial the parties agreed to strike out of 
the pleadings all reference to lights and 
drains, and to try the question of boundary 
only. 

Held, affirming the judgment of the 
Court below, Ritchie, C. J., and Gwynne, J.» 
dissenting, that independently of the conven- 
tional boundary claimed by the defendant, 
the weight of evidence was in favor of estab- 
lishing a title to the land in question in the 
defendant, and the plaintiff could not recover, 
and that by the ^reement at the trial the 
plaintiff could not claim to recover by virtue 
of a user of the land for over twenty years. 

Semble, that if it was open to him, such 
user was not proved. 

Sedgewick, Q.C., for the appellants. 

Henry, Q.C., for the respondents. 

Ontario.] 

ExcHANGic Bank v. Springbr. 

Surety— Cashier of Bank— Buying and selling 
stocks — Negligence of Directors. 

In an action against the sureties of an ab- 
sconding cashier it appeared that the bank 
had become possessed of certain stock on the 
security of which advances had been made, 
and to save loss the stock was put on the 
market and other stock bought to affect the 
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price. An account was kept in the books of 
the bank called the '^ C R. M. Truat account^'' 
in which th ese stock transactions were re- 
corded. The cashier used this account to 
assist him in some private speculations, and 
having become a defaulter in alai^ amount 
he absconded. 

Held, affirming the judgment of the Court 
below (ISOnt App. Rep. 390), that even if 
this dealing in stocks by the bank was ille- 
gal it would not relieve the sureties of the 
cashier from liability on their bonds. 

Bobinaon, Q.C., and Malone, for the appel- 
lants. 
Bain, Q.C, for the respondents. 

New BruDBwiok.] 

Gbebnb v. Habri& 
PracHce^Set off-^Not pleaded in actUm^Right 

to set off judgment — Equitable (uHgnmenU 

6. and H. brought counter actions for 
breaches of agreement In March, 1884, 6. 
obtained a verdict with leave to move for in- 
creased damages, which was granted, and 
in June, 1886, he signed judgment In 
April, 1884, 6. assigned to H. all his interest 
in the suit against H., and gave notice of 
such assignment in May, 1884. 

In February, 1885, H. signed judgment 
against G. on confession. 

Edd, reversing the judgment of the 
Court below (26 N. B. Rep. 451), Strong, J., 
dissenting, that H. could not set off bis judg- 
ment against the judgment recovered 
against him by G. and assigned to H. 

Weldon, Q,C., for the appellant 



CIRCUIT COURT. 
Shbrbbookj^ October 31, 1887. 
Coram Brooks, J. 
FuoN V. La Compagnie Typooraphiqub dbs 

Cantons db L*Est. 
Affidavit to be made by publisher of newspor 

per- CJSX.a, ch, 11. 
Hbld:— 27ia/ that portion of chapter 11 C S. 
L, C, which relates to the affidavits to 
be made by persons publishing newspapers, 
and to the penalties to be incurred in de- 
fault of making such affidavits, is repealed 
6i/40 Vic, (Que.)ch. 16 and amending Acts, 
as being inconsistent therewith. 



FlaintifTsued defendants fw a penalty d 
$20, alleged to have been incurred under 
chapter 11 C. S. L. C This statute provides 
that every person publishing a newspaper 
shall make an affidavit as therein prescribed, 
setting forth the names and additions of the 
printer or publisher of the paper, and of the 
owners, or of two of them, if there be more 
than two in all ; and that in default of snch 
affidavit he shfldl incur a penalty of $2a 

Defendants pleaded that they are an in- 
corporated company ; that by 40 Vict ch. 15, 
and acts amending the same, all incorporat- 
ed companies (except banks and insnranoe 
companies) are ordered, under a penalty of 
$400, to make a declaration stating the name 
of the company, when and how inccMporat- 
ed, and the situation of its chief place of bun- 
neas within the Province ; and that this act 
was a virtual repeal of the act under which 
plaintiffs sued. 

The following is the substance of the 
learned judge's remarks : — 

The statute sued on by plaintiff had never 
been expressly and in terms repealed. Bat 
Dwarris says, a statute may be repealed by a 
subsequent statute in which it is not r^ 
ferred to, if it be inconsistent with the subse- 
quent statute- Was there snch inoonsistencr 
in this case ? The Court thought there was. 
Defendants are an incorporated company. 
The later acts apply to all incorporated com- 
panics whatsoever, saving special exceptions 
which did not affect defendants. It pre- 
scribed the declaration, on the giving of 
which such companies may lawfully cany 
on business. The declaration was intended 
to attain the same object as the affidavit, 
viz., to furnish third parties with the proptr 
means of suing such companies, and maj, 
therefore, under the circumstances, well U 
held to have taken the place of the affidavit 
It was not alleged that defendants had not 
made such declaration. The action could 
not be maintained. 

Action dismissed. 
/. H, N. Richard, for plaintiff! 

Ives, Brown dc French, for defendants. 
(d. c. b.) 
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COURT OF QUEEN'S BENCH— 
MONTREAL* 

PcUent — Infringement — Measure of Damages, 

Heldf 1. A patent of invention of m^ 
chinery may be infringed by the use of a 
machine dissimilar in appearance, if the 
principle patented be interfered with. 

2. The measure of damages for infringe- 
ment of a patent of invention, by using a 
patented machine purchased of a manu- 
facturer of the invention, and not the in- 
ventor, is not the profit which the pur- 
chaser derived from the use of the patent. 
The true measure is the loss suffered by the 
patentee. PinkerUm et al, <Ss Coti, Dorion, Ch. 
J., Monk, Ramsay, Cross, Baby, JJ., June 30, 
1886. 



Larceny as a ^aOee— 32-33 Vict,, ch. 21— De- 
posit of sum of mone^ — Evidence. 

The prisoner was indicted for larceny, as a 
bailee, of a sum of money. The complainant 
produced a receipt, taken at the time of the 
deposit in the hands of the prisoner, by 
which it appeared that the deposit was 
'' en attendant le paiement qu'il pourrait 
faire d'une m^me somme A R. A. Benoit." 

Hdd : — ^That this receipt implied that the 
prisoner was to pay a similar sum, and not 
actually the same pieces of money, and that 
there was no larceny. 

2. That parol testimony could not be ad- 
mitted to vary the nature of the transaction. 
Reg. V. Berihiaume, Dorion, Ch. J., Ramsay, 
Tessier, Cross, Baby, JJ. (Baby, J., diss,,) 
Sept 25, 1886. 



Contract — Modification — \Emdence — Statement 
of account by bookkeeper. 
The respondent, by notarial agreement, 
leased to appellant the right to mine for 
asbestos, on certain property belonging to 
the respondent. Subsequently, the respon- 
dent agreed to reduce the amount of royalty 
he was to receive ; but to what extent, the 
appellant and respondent did not agree. The 
appellant kept no regular books, but his son- 
in-law and agent, at all events for some pur- 



* To app«ar in Montreal Law Reports, 3 Q. B. 



poses, kept full accounts, and the appellant 
was in the habit of referring those who dealt 
with him to this agent, and he had even paid 
respondent on the statements of this i^nt 
Hmj> :— That the appellant was bound by 
the statement of account of such agent, the 
amount so fixed being less than the respon- 
dent would be entitled to under the original 
agreement Jeffery & Tfe66, Dorion, C. J., 
Monk, Ramsay, Cross, Baby, JJ. (Cross, J. 
diss.), June 30, 1886. 

SUPERIOR COURT— MONTREAL,* 

Droit hypothicaire—Enregistrement—Descrip' 

tion — Erreur, 

Jug*:— 1. Que la description d'un immeu- 
ble, pour les fins d'enregistrement d'un droit 
hypoth^caire, est complete aux yeux de la 
loi en mentionnant le lot et le rang, ou partie 
du lot et le rang ; 

2. Que, dans Tesp^, Terreur commise 
dans Tacte constitutif d'hypothftque, par suite 
d'une erreur de clerc, quant au num^ro de 
la subdivision du lot, n'affecte point la vali- 
dity de rhypothdque, attendu que Tidentit^ 
de rimmeuble est bien 6tablie et qu'il n'en 
est r^ult^ aucun prejudice au d^fendeur ; 

3. Que, dans Pesp^, le d^biteur person- 
nel qui a constitu^ Phypothdque 6tant aussi 
I'auteur du d^endeur, ce dernier se trouve- 
rait sans titre & I'immeuble, si celui de son 
auteur 6tait illegal, insuffisant ou irr^ulier, 
— ce qui ne saurait dtre,pu8ique le d^endeur 
lui-mdme invoque le titre de son auteur 
comme parfait ; 

4. Que, dans Tesp^ce, le d^fendeur a recon- 
nu lui-m6me la validite de I'hypothdque et 
a mdme gard^ entre ses mains, sur le prix 
de son achat, une somme suffisante pour 
payer la dite hypoth^que au demandeur, & 
racquit de son auteur, et que, partant, sa 
d^ense est entach^e de mauvalse foi, atten- 
du qu'il a invoqu6 une pr6tendue irr^larit^ 
dont il n*a souffert aucun prejudice et qu'il a 
effectivement couverte par sa conduite et ses 
promesses. — Boisvert v. Johnson, en Revision, 
Jette, Iklathieu, Taschereau, JJ., 30 juin 1887. 



*To appear in Montreal Law Reports, 3 S. 0. 
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RECENT ENGLISH DECISIONS. 

8ale—Setroff,^ln an action against a par- 
chaser for the price of goods sold through 
brokers, who, to the knowledge of the par- 
chaser, sold sometimes for themselves and 
sometimes for principals, the purchaser can- 
not set off his general account with the 
brokers {Imac Cooke & Sons v. Eshelby, 56 
Law J. Rep Q. B. 505). 

Sheriff— Negligence.— An action for the 
balance of the proceeds of an execution may 
be brought by execution creditors against 
the executors of a deceased under-sheriff 
without waiving a claim for negligence 
joined with it {Oloucestershire Banking Com" 
pany v. Edwards, 56 Law J. Rep Q. B. 514). 
Shipping — ** Strike," — A 'strike' in a char^ 
ter-party held not to include the workmen 
deserting their work through fear of cholera, 
for the purpose of exempting from de- 
murrage (Stephens v. Harris, 56 Law J. Bep. 
Q. B. 516). 

Insurance, Ifartiw.— The co-owner of a ship, 
insured by another owner and member in a 
mutual association, not being himself a 
member, cannot be sued for a contribution 
( United Kingdom Assurartce, Ac, Association v. 
Nevill, 56 Law J. Bep Q. B. 522). 

Admiralty Law. — In a collision between a 
vessel in motion and a vessel at anchor, the 
burden of proof is on the former to show 
that the collision was not caused by any 
negligence on her part {The Indus, 56 Law J. 
Rep P. D. <fe A. 88). 

Collision Rule, Art 3.— The placing of the 
side lights so as to be obscured from right 
ahead to the extent of three degrees, but so 
as to show otherwise a bright lieht over ten 
points of the horizon, held a compliance with 
the regulation {The Fire Queen, 56 Law J. 
Rep P. D. & A. 90). 

Wills. — An erasure of the testator's and 
witnesses' signatures with a knife by the 
testator held a revocation {Tfie Case of the 
Goods of Morton, 56 Law J. Rep. P. D. & A. 
96). 

Criminal Law — Perjury. — A conviction for 
perjury committed in the absence of the 
registrar in bankruptcy, who had sworn the 
witness and lefl the evidence to be taken by 
a sworn shorthand writer, was quashed, as 



committed non eoram judice {Begina v. Hoyi, 
56 Law J. Rep M. a 119). 

Contract — Consideration. — Forbearanoe by 
request to sue a debtor without binding con- 
tract, held a good consideration for promis- 
ing to pay the debt (Crears v. Bwnyeat, 56 
Law J. Rep Q. B. 518). 



COPYRIGHT IN GOVERNMENT 
PUBLICATIONS. 

The following Treasory minute dealing 
with the copyright in Government pobliea- 
tions has been issued :— 

Treasury dUnute, dated August 31, 1887. 

My Lords take into consideration the cor- 
respondence which has passed between the 
Treasury and the Stationery Office on the 
subject of copyright in Government publica- 
tions. 

The law gives to the Crown, or the assignee 
of the Crown, the same right of copyright u 
to a private individuaL Consequently, if a 
servant of the Crown, in the course of hii 
duty for which he is paid, composes any 
document, or if a person is specially em- 
ployed and paid by the Crown for the pta- 
pose of composing any document, the copy- 
right in the document belongs to the Crown 
as it would in the case of a private employer. 

The majority of publications issued under 
the authority of the Government have no 
resemblance to the works published by pri- 
vate publishers, and are published for ibs 
information of the public and for public use, 
in such manner as any one of the public may 
wish, and it is desirable that the knowledge 
of their contents should be diffused as widely 
as possible. 

In other cases the Grovemment pubhshes 
at considerable cost works in which few per- 
sons only are interested, but which are pub- 
lished for the purpose of promoting literature 
and science. 

These works are of precisely the same 
character as those published by private 
enterprise- 

In order to prevent an undue burden being 
thrown on the taxpayer by these works, and 
to enable the Government to continue the 
publication of works of this character to the 
same extent as heretofore, it is naoessary to 
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place them, as regaids copyright, in the same 
position as publications by private pablishers. 
If the reprodaction of them, or of the most 
popalar portions of them, by private pub- 
lishers is permitted, the private publisher 
will be able to put into his own pocket the 
profits of the work, which ought to go in re- 
lief of the general public, the taxpayers. 

The question, then, is, what are the classes 
of works the reproduction of which is to be 
restricted, or to be left unrestricted? 

Government publications may be classified 
as follows : — 

1. Rei>ort8 of select committeee of the two 

Houses of Parliament, or of royal com- 
missions. 

2. Papers required by statute to be laid 

before Parliament^-«.^. Orders in Coun- 
cil, rules made by Government depart- 
ments, accounts, reports of Government 
inspectors. 

3. Papers laid before Parliament by com- 

mand— e.y. treaties, diplomatic corres- 
pondence, reports from consuls and 
secretaries of legation, reports of in- 
quiries into explosions or accidents, and 
other special reports made to Govern- 
ment departments. 

4. Acts of Parliament 

6. Ofi&cial books— e.^. Queen's regulations 
for the army or navy. 

6. Literary or 9ua«i-literary works— «.^. the 

reports of the Challenger expedition, 
the Rolls publications, the forthcoming 
State trials, the Board of Trade Journal. 

7. Charts and Ordnance maps. 

As respects the first five classes of publica- 
tions, the reproduction of them, with certain 
exceptions, should not be restricted in any 
form whatever. Indeed, in most cases it is 
desirable that they should be made known 
to the public as widely as possible. 

The first exception is, that Acts of Parlia- 
ment and official books should not, except 
when published under the authority of the 
Government, purport on the face of them to 
be published by authority. 

The second exception is, where a work of 
a literary or gtian-literary character comes 
accidentally within these classes. For ex- 
ample, the reports of the Historical Manu- 
scripts Commiasion would, but i(x the fact 



that they were produced under the directicm 
of a commission instead of under the Master 
of the Rolls, be published in the ordinary 
manner like the Rolls publications, and come 
within class 6. 

So, again, a report to a Government depart- 
ment may be laid before Parliament made 
by a person of eminent scientific knowledge 
who is willing to give the Government and 
the public the advantage of his knowledge, 
but not to allow it to be reproduced for the 
private benefit of an individual publisher. 
Mr. Whitehead's reports on injurious insects 
are an instance of this case. 

Other exceptions will, no doubt, from 
time to time occur, which can only be dealt 
with as they arise. 

As regards the sixth and seventh classes 
above mentioned, it seems desirable that the 
copynght in them should be enforced in the 
interests of the taxpayer and of literature 
and science. For, as pointed out above, un- 
less copyright is enforced, cheap copies of the 
works, or of the popular portion of them, can 
be produced by private publishers, who reap 
the profit at the expense of the taxpayer. 
And as such works are in any case a burden 
on the taxpayer, the greater the burden the 
fewer works can the Government, with jus- 
tice to the taxpayer, undertake. 

Notice of the intention to enforce the copy- 
right in any work should be given to the 
public In the case of future works this no- 
tice can be given by prefixing to the work a 
notice to the efiect that the rights of copyright 
are reserved. In the case of past works it 
will be desirable to inform tne publishing 
trade of the works the reproduction of which, 
without permission, is forbidden. 

As respects Acts of Parliament, the Govern- 
ment, in obedience to the wishes of Parlia- 
ment expressed by select committees, are 
bound to publish an edition of them by 
authority as cheaply as practicable, and a 
nearly similar remark applies to official pub- 
lications. For this purpose the controller of 
tbe Stationery Office shall be appointed her 
Majesty's printer, but care will be taken not 
to infringe on any existing privileges granted 
by the Crown. 

Let instructions be given to the controller 
of the Stationery Office and to the solicitor, 
in pursuance of this minute. 



SALVAGE AND LIFE POLICIES. 

The case ofEalcke v. The Scottish Impvkd 
Inwranoe Compamp, 66 Law J. Rb^ c^mm^^ 
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707, reported in the September number of 
tiie Law Journal Reports, will help to dispel 
some not unnatural notions about the effi- 
ciency of paying the premiums on a policy of 
insurance. There is a certain natural justice 
about giving a special privilege to a person 
who keeps up the premiums. If he does it at 
the request of the person entitled to the 
policy, of course, he can recover what he has 
paid in respect of premiums. If. in considera- 
tion of such request, the policy is given to 
him, no doubt the law would imply that he 
was to be entitled to hold it until he was re- 
couped — in other words, that he has a lien 
upon it Whether he ever has a lien on a 
policv which is not in his hands is a question 
whicn, if decided in the negative, would have 
disposed of the present case at the outset. 
Lord Justice ^>y touches upon it, but does 
not decide it. although the bent of his opinion 
is undoubtedly against the lien. The cases 
in which the policy is at large and is in the 
hands of the person fully entitled, and can 
be delivered to the person paying the pre- 
miums, are simple cases, but further difficul- 
ties arise under more complicated conditions 
such as existed in the case in question. There 
could hardly be a case where the policy upon 
which such lien was claimed played so slight 
a part, because the polic]^ appeared all the 
time when events of any import were occur- 
ring to have been comfortably reposing in the 
strong-box of the oftice of its own origin, 
which had a first charge on it for advances. 

The policy in question was for a large sum 
on the life of a French duchess, with a prem- 
ium of over £1,000 a year. Having run 
two years, it was bought by one Emanuel for 
£100, and he api)ears immediately to have 
mortgaged it to the Scottish Im[)erial Insur- 
ance Company, the defendants, whose policy 
it was, for £1,000, and subsequently for more. 
Emanuel had a friend named Benn Davin, a 
solicitor, who had as a client Mr. Falcke, 
whose executrix and widow the plaintiff was. 
Benn Davis was entrusted with £6,500 to 
invest for Mr. Falcke, and one of the securi- 
ties he took for £6.000 of this was a second 
charge on the policy covenanting to pay the 
premiums. Then came the crash. Emanuel 
tiled his petition for liquidation in 1882, and 
obtained his dis(;liarge, one of the terms 
being that the e(|uitie8 of redemption of se- 
curities remained in him. None of the incum- 
brancers would pay the premiums; but 
Emanuel paid two through Davis, as he 
alleged at tlie request of Davis actinj^ on be- 
half of all the incumbrancers, and also under 
an arrangement with Benn Davis to buy the 
policy for £50. Two years afterwards, Falcke 
died, and Benn Davis absconded. The plain- 
tiff's action was brought against the company, 
Emanuel, and others to enforce her charge. 
The policy was sold, and the salvage, after 
paying off the company's mortgage, amounted 



to something like two thousand pounds. This 
was claimed by Emanuel in virtue of his 
having paid the premiums. The way in 
which it was put was that Emanael hii an 
interest in the policy, or thought he had, 
under the inchoate agreement, and that if he 
paid the premiums, he was entitled to be re- 
couped by the incumbrancers. There were 
many difficulties about this contenticm. In 
the first case, it was not shown that Benn 
Davis had any authority to make the reoue&t 
from Falcke ; and if be had, Emanuel's claim 
would be a debt against Falcke's estate, and 
not a lien. It was not a case in which 
Emanuel could plead a setroff; as the produce 
of the policy was in no sense in his hands. 
The value of the case, however, depends on 
the fact that many things were assumed for 
the purposes of argument by the Lords 
Justices, and the law laid down. Lord Joa- 
tice Cotton enters into a full explanation of 
the authorities on the question. The cases 
cited on behalf of Emanuel all turned out to 
be cases in which the inference of request was 
or might have been drawn, while in this case 
there was no suggestion of a request, except 
from Benn Davis. The only case which U»ld 
the other way was a decision in Sfiearman v. 
The British Empire Mutual Life Aswrana Com- 
pany, 41 Law J. Repi Chanc 466, in wldch 
Lord Romillyhad allowed premiums made 
by a mortgagor as in the nature of salvage 
money as against the mortgagee. Lord Jus- 
tice Cotton is unable to agree with this case, 
if that was the ground of its decision. Lord 
Justice Bowen and Lord Justice Fry con- 
curred in the view of Lord Justice Cotton 
and Lord Justice Bowen took occasion in the 
course of the argument to state what should 
be noted — namely, that in his opinion the 
note to Lamplfigh v. Bralhuuit m Smith's 
* lioading Cases ' is too broadly expressed 
when it says that, if a man takes the oenefit 
of payments made, he must be taken to have 
adopted them and ratified them. The breadth 
of this proposition is such that it would im- 
pose a liabihty on a man who was asked to 
dinner to pay his host's butcher's bill 

On principle there was not much to be said 
for the contestation set up. The analogy of 
salvage at sea was picturesque but hardlv 
seriously made, although Lord Justice Bowen 
takes the trouble to dispose of it by showing 
that goods at sea are different from goo^is 
on land, and that the law of salvage does net 
arise from general principles, but from special 
circumstances of the sea, and from maritime 
custom. At the same time the case is of ocin- 
siderable value as disposing of an idea which 
certainly does run through certain cases and 
books, that a volunteer w-ho incidentally con* 
fers some benefit on another or his property 
is entitled to be recouped, apart m>m the 
ordinary laws of contract — Law Jaumai 
(London). 
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SUPERIOR COURT. 

Shbbbbookb, October 31, 1887. 

Before Brooks, J. 

Thb Corporation of the Township of Clifton 
V. The Corporation of thb County of 

COMPTON. 

Action— Iniereit— Verification of Payment 
Hold : — That if A pays a debt which he owes to 
B, and takes from B a receipt sous seing 
privS, and the latter afterwards deny that 
such a payment has been made, and dis- 
pute the genuineness of the receipt, A may 
bring an action against B for the purpose 
of having the receipt verified. 
Plaintiffs alleged, that they are a muni- 
cipal corporation within the County of Comp- 
ton, that a certain by-law had been passed 
by the county council of the defendant cor- 
poration, whereby the County of Compton 
took certain sharea.in the capital stock of the 
International Railway Ca That the said 
County of Compton issued debentures to pay 
for its said shares ; and that to meet the in- 
terest and sinking fund of the said deben- 
tures, there had been imposed upon the 
plaintiffs in common with the other muni- 
cipalities then within the said county, a 
certain annual tax. That plaintifGs had paid 
the said tax for the year 1882 to the secretary- 
treasurer of the said Corporation of the 
County of Compton, and taken in acknow- 
ledgement of said payment the sous seing 
privS receipt of the said secretary-treasurer. 
That notwithstanding such payment and the 
giving of such receipt^ defendants had denied 
that the said tax had been paid, and declared 
that the said receipt was a forgery. And 
plaintiffs asked that the judgment declare 
the receipt to be verified, and that defendants 
be ordered to direct their secretary-treasurer 
to credit plaintiffs with the payment of the 
tax in question on the books of the Corpor- 
ation of the County of Compton. 



Defendants among other pleas, filed a de- 
murrer, alleging that the plaintifib disclosed 
by their declaration no such interest as would 
entitle them to bring their action, and that 
the conclusions of the declaration did not 
flow firom the allegations. 

At the argument, it was argued on behalf 
of defendants, that they could not be called 
upon to direct their secretary-treasurer to 
make the entries in the books of the corpor- 
ation, as asked for by plaintifib ; because the 
secretary-treasurer, is, as regards the man- 
ner in which lie must keep the books of the 
corporation, the servant of the Provincial 
Secretary ; and article 162, M. C, was cited 
in support of this pretension. The court, 
however, was of opinion that the article cited 
formed no obstacle to the granting of plain- 
tiffs' conclusions. 

The sole question to be determined, in the 
opinion of the court, was that of plaintiffs' 
interest. Supposing the allegations of the 
declaration to be proved ; had plaintiffs such 
an interest as would support their action? 
The court thought they had. If forced to 
wait till defendants brought an action, they 
might be unable to make their proof, on ac- 
count of the death or absence of necessary 
witnesses. Interest and right of action are 
co-extensive, and an action may be brought 
when the right arises. Ramsay's appeal 
cases, 16 and 20. It had been objected that 
the secretary-treasurer's signature had never 
been formally denied in the manner provided 
by article 146, C. C. P., but this article applied 
only to the procedure in cases before the 
courts. It had been further argued that the 
denial of payment and receipt, to give plain- 
tiffs a right of action, would have to be made 
by resolution of the county council, and no 
such resolution had been alleged. The cor- 
poration could not be bound by what indi- 
vidual councillors might have said. This 
question, the court said, might arise, after 
the proof had been made, but the denial 
(though the plaintiffs might fail to prove it) 
had been sufficiently alleged. The demurrer 
must be dismissed. 

The following is the written judgment of 
the court :— 

''The Court considering that the 

plaintiffs have disclosed in their declaration 



3W 



THE LEGAL NEWS. 



a right of action, to have the alleged receipt 
and payment set up in their declaration as 
made by them to defendants* officer, to wit, 
their secretary-treasnper, and which plain- 
tiffs allege that defendants deny, pretending 
the said receipt to be a forgery, verified and 
declared genuine ; and that as against the 
allegations of plaintifiBs' declaration, the de- 
fense en droit of defendants is unfounded ; 
doth dismiss the said dS/ense en droit with 
costs." 

Demurrer dismissed. 

Camirand, Hurd A Frager, for plaintifib. 
IveSf Brown <fc French, for defendants. 
(d. g b.) 



OOUR DE CIRCUIT. 

Montreal, 10 novembre 1887. 
Coram Tasohbrbau, J. 
Caumarun v. Archambaui/t et al. 
Succession — Renonciaiion — Frais. 

Jug6 i—Qve des h^tiers peuvent renoncer d une 
succession mSme aprhs enquSte et audition 
au miritey dans une cause oA ils sont pour- 
suivis comme tels, mais que tous frais seront 
d Uur charge, 

Le 5 septembre dernier (1887), M. Edmond 
Caumartin poursuivit les d^fendeurs pour 
la balance d'un compte de pain ($31.25) A 
lui due par feue Dame Adeline Sen6cal, la 
m^re des d^fendeurs. 

Le demandeur all^guait que les d^fendeurs 
Ludger Archambault, Marie-Louise Archam- 
bault, Caroline Archambault et Az^lie Ar- 
chambault, ^talent issus du mariage de feu 
Alexandre Archambault et de feue Adeline 
8en4cal ; que ces deux demiers ^talent d^6- 
d6s ab intestat : le p^re depuis nne douzaine 
d'ann^es, la m^re le 27 mars 1885 ; que les d6- 
fendeurs demeuraient avec leur m^re A son 
d^c^ ; qu'il avait fourni le pain n^cessaire A 
la subsistance de la famille durant une cou- 
ple d'ann^es avant mars 1885; qu'A cette 
date feue Adeline Sen^cal lui devait le mon- 
tant r6clam6 par Taction, et que les d^fen- 
deurs refusaient de le payer malgr6 qu'ils 
fussent les h^ri tiers appaients de la dite 
Dame Adeline Sen6cal, leur mdre, et qu'ils 
fussent rest^ en possession de tous ses biens ; 



que de plos ils avaient fait des actes d'addi- 
tion d'h^r6dit^ et qu'ils devaient $tre oon- 
damnds & lui payer la balance de son oompte. 

Les d^endeurs plaiddrent qu'ils n'ayaient 
jamais accepts la succession de leur m^re et 
condurent an renvoi de Taction. 

A I'enquete il fnt prouv^ que feue Ad^lme 
Sen^cal tenait avant son d^o^s une maison 
de pension sur la rue St-Hnbert, mais que 
tous les meubles qui gamissaient la maison 
appartenaient aux trois d^fenderesset, i titre 
de donation entre-viCs faite par une de lean 
tantes qui de plus avait pay6 pour leur lo- 
cation et avait oontinnd aprte leur sortie du 
pensionnat & payer leur pension A feue Ade- 
line Sen^cal jusqu'au d^cds de cette demite ; 
qne la dite feue Adeline Sentod n'avait ja- 
mais contribu^ en aucune fa^n & ramenble- 
ment de la maison, et qn'elle ne possedait 
que ses hardes et linges de corps, qu'nn de 
leurs beaux-fr^res s'6tait apprepri^ pour s'in- 
demniser de ses d^bours^ pour frtoB fon^ 
raires et de demi^re maladie. 

Le demandeur ayant iailli dans sa preuve 
quant k son allegation d'addition d'h6r§dit6, 
les d^fendeurs demanddrent k renoncer en 
justice, ce qui leurfiit accord^ par la Coor 
dans les termes suivants : 

*' La Cour donne acte aux d^fendeon de 
leur declaration judiciaire qu'ils renonoent i 
la succession de leur mere» et renvoie Taction 
quant au montant reclame, maia oondamne 
les dits defendeurs aux frais, attandu qu'ils 
n'ont pas renonc^ avant Taction, distraite i 
MM. Lavaliee et Olivier, avocats da deman- 
deur." 

LavaUie A Olivier, pour le demandeur. 

Duhamel, Rainville & MdrceaUf poor le d^- 
fendeur. 

(l. a. l.) 

SUPERIOR COURT— MONTREAL.* 

-Siffnifi' 



Transfer of debt— Action of transfa 
ooKoiv-C. a 1571. 
Hbld : — ^That service of an action by the 
transferee of a debt, setting ap the transfer, 
is equivalent to signification (^ the transfer. 
Nicholson v. Prowse, Doherty, J., March 9, 
1887. 

I •To appear in MontrMl Iaw B«porU, 3 S . C 
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ReddUion decompU — Forme — Charges du nO' 
(aire — Pension — Prescription — Preuve 
tesHnumiak—Legs parUGulier—InUriU 

Juofe :— lo. Qn'nne personne tenue de 
rendie comptede son administraticn, peut 
fJEUie son compte sous seing-priv^, en brevet 
on portant minute devant un notaire, & son 
choix, et en charger le coilt dans son compte; 

2o- Que les charges de $76.00 pour un 
inyentaireet $75.00 pour une reddition de 
compte portant minute, dans une succession 
01^ le montant en partage est minime, mais 
oil les actes ont ^t6 longs et detailles, ne sent 
pas exorbitantes et n'excddent pas ce que 
permet de charger le tarif des notaires ; 

3a Que lorsqu'une personne pensionne 
pendant plusieurs ann^ chez une autre 
sans ne Ini rien payer, mais dans son testa- 
ment met un legs de $6.00 par mois pour sa 
pension, d^larant d'ailleurs qu'il n'entend 
payer sa pension qu'& sa mort, les h^itiers 
de ce pensionnaired^unt ne peuvent plaider 
prescription & une action en recouvrement 
de cette pension ; 

4o. Que Ton pent prouver par t^moins le 
paiement de diverses sommes d'argent au- 
dessous de $50.00 cbacune, payees & diverses 
^poques quoique le total excMe $50.00 ; 

5o. Que les h^itiers ont droit aux int^r^ts 
que produisent les legs particuliers tant qu'ils 
n'ont pas ^t6 acquitt^ par Tex^cuteur testa- 
mentaire. Mayer et al, v. LSveUli, Papineau, 
J., 17 oct 1887. 

VenUpour argent comptant — DffaiU de paiement 
— Livraison — Saisie^evendication, 

Juoi : — la Que dans une vente pour argent 
comptant, si I'acheteur refuse de payer comp- 
tant et n'offin que des valeurs comuierciales, 
la vente est en loi sans efEet ; 

2a Que dans le cas oil, sous ces circons- 
tances, Tobjet vendu a 6t^ livr^, le vendeur 
restant propri^taire peut le faire saisir^ 
revendiquer. PominviUe v. Deshngchamp, 
Ouimet, J., 30 sept 1887. 

Locateurs et looataires — Baux de meubles — 
Jundiction. 

Juot:— Que les procedures sp^iales per- 
mises par Particle 887 du Code de Proc^ure 
Civile entre locateurs et locataires ne s'appli- 



quent qu'anx baux d'immeubles et non & 
ceux de meubles. Lusignan v. Rielie et vir, 
GiU,J.,3juin 1887. 



Maitre et ouvrier-^Retponsabilitl^EcJiafaudage. 

JvQ& :— lo. Que le mattre est responsable 
du dommage caus^ par son ouvrier & un 
autre ouvrier, dans Tex^ution des fonctions 
auxquelles il est employ^; 

2o. Que par suite, il est responsable du 
dommage cans^ & un de ses employ^, par 
I'^croulement d'un ^chafaud construit par un 
autre de aes ouvriers, surson ordre. Bilanger 
V. Riopd, Mathieu, J., 19 oct 1887. 



COURT OF QUEEN'S BENCH-- MONT- 
REAL.* 
Account — Settlement between Principal and 
Agent — Action en rSformatian de compte. 

Held : — That where a principal, during a 
long course of years, has accepted without 
any objection the accounts rendered by his 
i^nt of his administration, he is not en- 
titled to sue for a complete account of the 
entire period of admiinistration. Where 
errors in the accounts rendered are discover- 
ed subsequently, the proper preceediug is an 
action en reformation de compte, asking that 
such errors be corrected, and that the bal- 
ance due be paid. Stephens & Oillespie, 
Dorion, Ch. J., Monk, Bamsay, Cross, JJ., 
Nov. 23, 1885. 

Constitutional Latu—Sl Vict. (Q.)> c/u 51—39 
VicL (Q.), ch b2— Taxation of Ferry Boats 
— Jurisdiction of Harbour Commissioners. 

Held (affirming the judgment of Loranger, 
J., M. L. R, 2 S. C. 18) ;— 1. The Acts 37 Vict 
(Q), ch. 51 and 39 Vict. (Q), ch. 52, in so far 
as they authorized the levying of a tax upon 
ferry-boats, including steamboats, carrying 
passengers between Montreal and places 
distant not more than nine miles, are not 
ultra vires of the local legislature, ferries 
within a province being a subject of ex- 
clusive provincial legislation, and being also 
a matter pertaining to municipal institutions, 
and of a local nature in the province, and 

* To appeAr in Montreal Law Reports, 8 Q. B. 
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moreover, the power to tax ferry-boats being 
possessed by the city before Confederation. 

2. The jurisdiction of the Harbour Com- 
missioners of Montreal within certain limits, 
does not exclude the right of the city to tax 
and control ferry-boats within such limits. 

4.. An Act consolidated in similar terms 
by a subsequent Act is not repealed by such 
consolidation, but is continued in force 
thereby. La Compagnie de Navigation de 
LongueuU A La Citi de Montrialy Dorion, Ch. 
J., Tessier, Cross, Baby, JJ., (Cross, J., din,), 
Blarch 26, 1887. 



Action — Property registered in name of owner's 
agent — Costs, 

Hbld: — ^That while a creditor has a right 
of action against tlie agent of his debtor, in 
whose name real estate of the debtor is regis- 
tered, to have it declared that such property 
really belongs to the debtor, yet where it 
appears that the action is unnecessary, the 
judgment maintaining it will be confirmed 
without costs in either Court Schwob <fe 
Baker et ai.. Monk, Ramsay, Tessier, Cross, 
Baby, J J., June 30, 1886. 



SERVANTS* WAGES DURING 
ILLNESS, 

A recent decision of the courts reversing a 
decision of a magistrate, where an appren- 
tice, who had been disqualified by illness 
from work, was held, nevertheless, entitled 
to claim the usual wages during this dis- 
ability, shows that justices are apt to go 
wrong on this point. And as the subject is 
of great practical interest and the circum- 
stances must be of frequent occurrence, it 
will be useful to notice some of the authori- 
ties, so that justices may be able more ac- 
curately to discriminate the important ele- 
ments of the question. In the case of do- 
mestic servants, the difficulty caused by 
illness is mitigated by this circumstance, 
that owinji to the ready way of determining 
the contract by a month's notice, the loss 
can seldom be very serious if deemed irk- 
some ; but as a rule, the master requires to 
determine the contract altogether, in order 
to escape the duty of paying the usual wages 



while the servant is disabled, for as an (dd 
case expresses it, ** the master takes bis 8B^ 
vant for better and for worse, for sicfcneflB 
and for health." Common charity has not 
allowed this point to be often contested in 
the case of domestic servants, bat in the 
case of workmen and apprentices and skilled 
artists, there have been occasional litigatioiu, 
and some of them attended with nicety. 
Again, there are peculiar contracts where it 
is necessary for a court to consider whether 
the good health of the oontracting party wu 
not necessarily assumed as a oondition d 
the contract or a basis on which the whole 
contract was founded. The simplest of tbe 
cases may however first be looked at 

In Harmer v. Comdius, 6 GB. (N. S.) 2S6, 
the question arose whether an artisan who 
has been engaged for a term to work in hia 
art, and proved incompetent, could be dis- 
charged on that account, and the right to 
dismiss servants for illness, and the relationB 
between master and servant were carefully 
considered by judges of great insight A 
scene painter had been employed at wages 
of £2 lOs. per week, to work at Manchester. 
An advertisement had been put in a theatri- 
cal newspaper asking for two first-rate paoo- 
rama and scene painters, and the plaintiff wu 
engaged and was set to paint some scenes, 
but in a short time was dismissed as incom- 
petent He then sued the employer for da- 
mages. After time taken to consider, Wilks, 
J., delivered the judgment of the court to the 
effect, that when a skilled laborer, artisan, or 
artist is employed, there is on his part an 
implied warranty that he is of skill reason- 
ably competent to the task he undertakes. 
If there is no general and no particular re- 
presentation of ability and skill, the work- 
man undertakes no responsibility. Here the 
correspondence showed that there was an 
express representation that the plaintiff did 
posvsess the requisite skill. So Uie plaintiff 
lost his cause. 

This decision paved the way to another, 
more closely bearing on the subject of a ser- 
vant's illness, namely, Cuckton v. Sumi^ 1 E 
<& £. 248. In that case, the plaintiff had en- 
tered into an agreement to serve the defen- 
dant for ten years in the capacity of a brewer, 
at weekly wages of 50s. with dwelling-hooss 
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and coals in addition. During the service, 
he was taken ill at Christmas, 1857, was con- 
fined to his bed until March following, and 
was unable to attend to work till June 19 
following, when he tendered his services and 
was again employed as before; but the em- 
ployer refused to pay the wages durii^ his 
illness, and for this sum, the servant sued. 
It was admitted that the contract had never 
been rescinded. Lord Campbell, C. J., said 
the court agreed with what Willes, J., said 
in Rarmer v. Conie/ttw, and if the plaintiff, 
from unskilfulness, had been wholly in- 
competent to brew, or by the visitation of 
God, he had become, from paralysis or 
any other bodily illness, permanently in- 
competent to act as brewer, the employer 
might have determined the contract. He 
could not be considered incompetent by ill- 
ness of a temporary nature. But if he had 
been struck with disease, so that he could 
never be expected to return to his work, the 
employer might have dismissed him, and 
employed another brewer in his stead. In- 
stead of being dismissed, the servant returned 
to the service, and was employed as before. 
The contract accordingly being in force, and 
never rescinded, there was no suspension of 
the weekly payments by reason of the plain- 
tijQT's illness and inability to work. It is al- 
lowed that under this contract there could 
be no deduction from the weekly sum in res- 
pect of his having been disabled by illness 
from working for one day of the week ; and 
while the contract remained in force, there 
was no difiference between his being so dis- 
abled for a day, or a week, or a month. 
Hence the servant succeeded in recovering 
his wages. 

In the case of an apprentice becoming dis- 
abled, something obviously turns on the lan- 
guage of the indenture. In one remarkable 
case of Boast v. Firth, L. R., 4 C. P. 1, the 
father of the apprentice had covenanted that 
the apprentice would honestly remain with 
and serve the plaintiff as his apprentice du- 
ring all the term agreed upon. And the 
master sued the father on the ground that 
this covenant was broken. The defence wajs 
that by the act of God, the apprentice had 
become permanently ill, and the father 
thereby was excused from performance of 



his covenant The question raised was 
whether permanent illness caused by the 
act of God, and which commenced after the 
making of the indenture, was an answer. 
The court said that the whole contract was 
of a personal nature, and it must be taken 
that permanent illness or death must have 
been within the contemplation of the parties, 
and would override the liability of the par- 
ties under the covenant A condition was 
obviously implied that the apprentice should 
continue in such a state as to be able to per- 
form the service. And on that footing the 
father was held to be excused. 

A case of a similar contract occurred in 
Robinson v. DavUon, L. R., 6 Ex. 269. The 
plaintiff was a contractor for musical enter- 
tainments, and had agreed to pay £20 to the 
husband of Arabella Goddard so that she 
would perform on the piano with other ar- 
tists, but she failed to appear at the appointed 
time. The reason was that she was too ill 
to perform. The plaintiff sued for damages 
for breach of the agreement The defendant 
accordingly set up this excuse as an answer 
to the action. The question again was, 
whether illness was an excuse, and the point 
was argued at length. Kelly, C. B., in giv- 
ing judgment, quoted another decision in 
Htdl V. Wright, B. B. K 746, where it was 
laid down as law that all contracts for per- 
sonal services which can be performed only 
during the life- time of the party contracting, 
are subject to the Implied condition that he 
shall be alive to perform them ; and should 
he die, his executor is not liable to an action 
for the breach of contract occasioned by his 
death. So a contract by a painter to paint a 
picture within a reasonable time would be 
deemed subject to the condition that if the 
painter became paralytic, and so incapable 
of performing the contract by the act of God, 
he would not be liable personally in damages 
any more than his executors would be if he 
had been prevented by death. So in this 
case of the artist engaged to play the piano, 
the parties must have known their contract 
could not be fulfilled unless the defendant's 
wife was in a state of health to attend and 
play at the concert on the day named. The 
court at the same time held that it was the 
duty of the lady to^give early notice of her 
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inability, BO as to lessen the loss that might 
fall on the plaintifil 

Thus the servant is, as a rule, entlHed to 
the wages daring illness, and if sued, can set 
up illness as an excuse for performance. 
Here again arises a distinction that might 
occur to most people, namely, whether if the 
illness is caused by the servant's imprudence 
or misconduct, the same consequence follows. 
This very point was decided in R. v. Raschin, 
38 L. T. (N. S.) 38. The plaintiff was a mer- 
chant's clerk engaged at a salary of £120 a 
year. He became unwell on 30th of July, 
and obtained permission to be absent from 
work till 6th August following. He remained 
away, and was under medical treatment and 
unable to return till the first week in Sep- 
tember, when he tendered his services, which 
were declined. The employer had mean- 
while, on 20th August, given him notice ter- 
minating the employment from that date. 
He claimed wages from 1st August to 20th 
September, during the absence ; but the em- 
ployer declined, on the ground that the clerk 
had by his own misconduct (which was 
proved at the trial) rendered himself inca- 
pable of performing his duties. The plain- 
tiff being nonsuited, leave was given to enter 
a verdict for the plaintiff, and after argu- 
ment, the court held the plaintiff to be en- 
titled. Cleasby, B., said that the question 
was, whether or not illness was such an ex- 
cuse as to disentitle him to recover wages 
during his absence from the employment in 
consequence of it Prima fade illness is to 
be attributed to the act of God, and the court 
is not justified in going back for any length 
of time and entering into an investigation 
as to what may have been the cause of it. 
The efiect of disability from illness is not to 
be extended. The illness which rendered 
the plaintiff unable to perform his duties for 
a time came upon him unexpectedly, and 
the court cannot go back to first causes and 
into the question of how it arose. The maxim, 
cavsa proxima non remota spectaiur, is appli- 
cable. As to how precisely the disease arose 
there may be different opinions and the 
greatest uncertainty. It was merely a mis- 
fortune which could not have been foreseen 
at the time the contract was made, and the 
servaut was entitled to wages. 



The case of Oirr v. SadriU, 39 J. P. 246, 
may also be referred to as confirming the 
previous cases. A bisccut baker had beea 
employed on the terms of a week's nodoe. 
One day he sent word that he was in and 
anable to attend, and on inquiry this vas 
found to be correct After an absence of five 
weeks be returned, when the master refased 
to allow him to resume work. No notice 
had been given by the master to quit the 
service. The Court of Queen's Bench held 
that the contract was not discharged by the 
servant's absence from illness, and being still 
a servant was entitled to his wages, and to 
return to work till he got a week's notice to 
leave. 

The same doctrine was folly confirmed in 
the case of PauBgard v. Spiers, 1 Q. K D. 41(1 
The plaintiff agreed to sing and play in a 
female part in a new opera at a weekly sa- 
lary of £11 for three months. The first pe^ 
formance was to be on the 28th November. 
She attended several early rehearsals, but 
the final rehearsal had not arrived when the 
plaintiff was taken ilL She oontinned un- 
well and unable to attend the reheaisals for 
the first performance on 28th November, so 
that another artist had to be engaged tem- 
porarily. On the 4th December, the plaintiff 
was well enough to perform and UndeieA 
her services, but these were declined. The 
question of importance was whether the em- 
ployer was entitled to rescind the oontnct 
when it was discovered that the plaintiff was 
so ill as to endanger the success of the opera. 
And the court held that as the inability to 
attend the first performance went to the root 
of the matter, it entitled the employer to res- 
cind the contract 

The recent case of Patten v. Wood, was 
scarcely needed in order to ascertain the law 
bearing on these matters, but as the magis- 
trate made a mistakei it obviously requires 
to be borne in mind how the law stands. The 
appellant, a plumber, had taken as appren- 
tice the respondent, and the deed covenanted 
that he should pay the apprentice, after a 
certain date, 14s. a week. During that year, 
the apprentice had a tumor in his right hand, 
and it required him to go to a hospital to be 
treated, and he became an in-patient fors 
fortnight and underwent an operation. For 
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the next fortnight he was an out-patient 
The apprentice claimed wages during bis 
absence, and tbe master refused, whereupon 
the appUcation was made to justices under 
38 <& 39 Vict, cb. 90» for an order on tbe 
master to pay these. The magistrate refused, 
and held tbat the master was not liable. 
The court however held that the magistrate 
was wrong, and that the series of cases which 
had established the right of the servant had 
been overlooked. Such a point can scarcely 
indeed be argued when tbe authorities are 
properly understood and applied. — JugHce of 
the PecuX' 



PRESUMPTIONS AND THE DATE OF 

DEATH. 

The case of Rhodes v. Rhodes, 56 Law J. 
Bepi Cbanc. 826, reported in the October 
number of the Law Journal Reports, deals 
with a very interesting question of domestic 
law. In tbe year 1850 Alfred Rbodes emi- 
grated to South Australia, and was last heard 
of in 1873. Administration to his personal 
estate was taken out some time after 1880, 
and it appeared that the persons who would 
be bis next-of-kin if be died in 1873 were al- 
together a different set of persons from his 
next<Kf-kin if he died in 1880— that is to 
say, no one person filled tbe character of one 
of the next-of-kin at both dates. Again, the 
persons who filled the character of next-of- 
kin in 1880 would not have filled that charac- 
ter in, say, 1875, or if they filled it they 
would have taken a different proportion of 
his personalty at that date. The case, 
which arose before Mr. Justice North under 
an originating summons, consisted of claims 
by the next-of-kin in 1873 and claims by the 
next-of-kin in 1880, and he decided that he 
could give the property to no one of those 
persons, because it was impossible to say 
that the presumption of law was in favor of 
the deceased having died immediately after 
his being last heard of, and equally impossi- 
ble that it should exclude all persons who 
were next-of-kin at dates between the 
termini at any one of which the deceased 
might have died The facts were perhaps 
rather exceptional, but they suggest some 



interesting questions in regard to this branch 
of tbe law of presumptions. 

In the first place it may be as well to get 
rid at once of the idea that the law presumes 
the death to have taken place at the terminus 
a quo. The suggestion has really only been 
thrown out as a reductio ad absurdum of the 
notion that there is a presumption in favor 
of the death atthet^rmtniw ad qtbem. Lord 
Justice James is, we believe, responsible for 
the sngeestion when he said, in the case of 
In re Lewetf TrasU, 40 Law J. Rep. Chanc. 
602, that *' if anything is to be presumed it 
would be tbat the death took place on the 
tbe first day of tbe seven years,** as to which 
Mr. Justice North says truly, "I do not 
think tbat was tbe opinion of tbe Lord Jus- 
tice." It is impossible to say tbat the law 
presumes that because a man has been un- 
heard offer seven years he died at the very 
moment when he was last heard of. The 
other view, which was actually taken by 
Vice-Chancellor Malins in the unreported case 
of Re Westbraok's Trusts, that the date is at 
the end of the seven years, is more plausi- 
bla The argument is that, as the law does 
not presume him dead till seven years are 
passed, he must be taken to have died at the 
end of the seven years. This, however, is a 
confusion of one date with another. It is 
not correct to say, as is sometimes said, that 
the law does not presume that he died at 
any particular date. It presumes tbat he 
died at a date represented by, say, 1877-1883, 
which is as much a date as November 1 . It 
is not so detailed a date, but the same diffi- 
culty might arise in regard to the hour of a 
man's death. Suppose, for instance, a man 
is missed on a Wednesday, and is found 
dead early on Thursday morning, and it is 
material whether he died on tbe one day 
or the other, the law has no presump- 
tion on the subject ; and if a succession to 
property depended on tbe fact, and there was 
no reasonable evidence one way or tbe other, 
the law falls back on its ultimate resource 
ei incumbit probatio qui dicit^^ and the party 
who has to prove the fact fails. Similarly in 
regard to two persons being drowned in 
tbe same shipwreck, although other sys- 
tems of law have artificial distinctions in re- 
gard to age and sex, the English law has 
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none. Sometimes, of course, the period of 
seven years is a sufficiently close date for 
the purposes of the succession to the dead 
man. If his heir was the same person at the 
beginning of the seven years as at the end, 
he must have been his heir when he died, 
because the law presumes that he died dur- 
ing that period. If hit wife was alive dur- 
ing the whole of the seven years she would 
have her half share, because, whenever he 
died, as it is presumed he did, she must 
have been his widow, aithough, if no one of 
the next-of-kin occupied that potential po- 
sition during the period, the other half 
would go to the Crown. 

The law, in fact, was fully settled in the 
case of Doe v. Nepean, 7 Law J. Rep. Exch. 
335, by the decision of the Exchequer Cham- 
ber. It disposes by anticipation of the view 
of Vice-chancellor Malinsby saying: "Of all 
the points of time the last day is the most 
improbable," which is no doubt true. If the 
considers a man dead after a silence of seven 
years, it is because of an experience that a 
man does communicate with his friends 
once in seven years, and the nearer the 
seven years are to elapsing, the more Ukely 
is it that he would have communicated if he 
were not already dead. Lord Justice James's 
proposition that " if anything is to be pre- 
sumed it would be that tlie death took place 
on the first day of the seven years " was evi- 
dently intended to clinch the proposition 
that the last day is the least probable, but it 
is more epigrammatic than true, because it 
cannot even be said that the first day is the 
most probable. All that can be said is that 
the probabilities are in favor of the date be- 
ing in the course of the first year, but even 
that would depend on the habits of the de- 
ceased in writing home. The law, however, 
does not encourage speculations of this kind. 
Other systems of law, desiring to be univer- 
sal, invent ingenious tests to decide the sur- 
vivorship of commorientes and the like, but 
the English law does not pretend not to 
have gaps, and is content in many cases, 
when there is no reasonable evidence or 
presumption one way or the other, to leave 
legal rights as they stand. — Law Journal 
(London). 



INSOLVENT NOTICES. ETC, 

QudHie Official Gazette, Nov. 5. 

Curaton Appointed. 

Re Alphonae Lafont*ine, hotel keeper, Montreal.— 
J. A. Porlier, Montreal, curator, Oct. 27. 

Be Damase Moiaeaa, trader, Montreal. —W- A. 
Caldwell, Montreal, curator, Oct 27. 
JHvidende, 

Re Dery & La Rue, SU Charlee.— Rr?t and final 
dividend, payable Nov. 19, H. A. Bedarl, Quebe? 
curator. 

Re Irving & Sutherland. Montreal.— Firs: and final 
dividend, payable Nov. 23, A. W. Steven^ n. Mant- 
real. curator. 

Re Ferdinand Jobin— First and final dividend, pay- 
able Nov. 26. Ed. Begin, Quebec, curator. 

Re Pinkerton & Turner. Montreal. — Seeoad and 
final dividend, payable Nov. 23. A. W. Stevenson. 
Montreal, curator 

Re Sharp & MoKinnon, Montreal. — Second aad 
final dividend, D. L. MoDongall and David Sestb, 
Montreal, joint curators. 

Re Chag. A- St. Pierre.— First and final dividend, 
payable Nov. 26, Bd. Begin. Quebec, curator. 

Quebec Official Gazette^ Nov. 12. 
Judicial Abandonmente. 

Angdne Pommier, St. Chrysostome. Nov. 3. 
Ouratore appointed. 

Re Audet & Robitaillo.— W. H. Brown, Quebec, 
curator, Nov. 2. 

Re F. J. Cnies.— James Alexander, Richmond, cars- 
tor. Nov. 8. 

Re Marie Barlow, widow of F. Beanchemin. Bec*n- 
oour.— Kent A Turootte, Montreal, curators, Nov. 2. 
Dividendi, 

Re Louis Collin & Fr^re. dry goods. Quebec — ^First 
dividend, payable Nov- 25, H. A. Bcdard, Qoebac 
curator. 

Re A. T. Constantin & Co., dry goods. Quebec- 
Third dividend, payable Nov. 25, H. A. Bedaid, Que- 
bec, curator. 

Re S. Desormeau, Buckingham. — First and finsl 
dividend, payable Nov. 25. John McD. Hains. curator. 

Re MoDougall.Lo«ie A Co.— Rrst dividend, payable 
Nov. 29. A. F. Riddell, Montreal, curator. 

He McKensie A Co , Backingbam.— First and final 
dividend, payable Nov. 17, J. McD. Hains, Montreal, 
curator. 

Re James Murray & Co.— First and final dividend, 
payable Nov. 17, J. McD. Hains, Montreal, carstor. 

/?c Ii.F. Rb6eume.— First dividend, payable So\. 
SO, Kent A Turootte, Montreal, curator. 

Re Jacques Villeneuve.— First and final dividend, 
payable Dec. 1, C. Desmarteau. Montreal, curator. 
Separation at to property. 

Elizabeth Chretien vs. Joseph Rivais, farmer, Su 
Norbert,Oct.3l. 

Marie Louise Gagn^ vs. Louis Philippe Plesu. 
merchant. Three Rivers. Sept. 21. 

Catherine Smith vs. James Farrell. clerk. Montre&i. 

Sept. 17. 

Appo^nHnent. 
Edwin Ruthven Johnson, advocate, to be registrar 
of Sherforooke vice Dsniel Thomas, Not. 9. 
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The Law J&uamal (London) gives the fol- 
lowing explanation of the incidents attending 
Mr. O'Brien's incarceration, which were 
confused in the cable despatches :—" The 
coarse adopted by the Recorder of Cork in 
first holding that Mr. O'Brien must not leave 
the building, then that he ought to be per- 
mitted to go out, and, thirdly, in explaining 
that he did not mean to interfere, and 
allowing Captain Stokes, the divisional 
ma^strate, to take him into custody, is 
somewhat puzzling, and has naturally given 
rise to misapprehension. The truth is that 
the Recorder of Cork, although his sense of 
his own dignity or that of the Court which 
he represents cannot be said to be high, 
acted within the strict letter of his rights. 
The only duty which he and his Court had 
performed was that of confirming Mr. 
O'Brien's conviction by the Court of Sum- 
mary Jurisdiction. As to Mr. O'Brien's 
detention or release, like Gallio, he cared for 
none of these things. The conviction was 
not the conviction of the recorder, nor of 
the Cork Quarter Sessions, and Mr. Ham- 
ilton had no concern in it, except so 
far as all the Queen's subjects are con- 
cerned in the execution of the law, none 
the less when they happen to be recorders 
and are sitting in their own Court On the 
other hand, the action of Captain Stokes was 
not only justifiable, but obligatory. Mr. 
O'Brien had been convicted of a criminal 
oflTence, and sentenced to a term of imprison- 
ment by a Court of competent jurisdiction. 
No warrant is required to detain a person so 
situated, and a police officer set to do his 
duty in a Court of law would be guilty of 
something like what the law calls an escape 
if he permitted his departure. Under the 
English Summary Jurisdiction Acts when a 
conviction is confirmed on appeal, the law is 
left to take its course. The Court of Sum- 
mary Jurisdiction, no doubt, issues a warrant 
in due course for the protection of the 
gaoler, but no one ever heard before that 
between the confirmation and the issuing of 



the warrant the convict was entitled to a run 
for his liberty. Under the Irish Summary 
Jurisdiction Act the form is for the clerk of 
the peace, afler the decision of the Court of 
Appeal, to return a certificate of it to the 
petty sessions, and when the order has been 
confirmed the justices are to issue a warrant 
accordingly ; but the legal consequences of a 
conviction are not suspended until this form 
is gone through. The fact that Mr. O'Brien 
had signed recognizance binding him 'to 
prosecute his appeal and not depart the 
Court without leave,' must have brought this 
state of the law home to him with great 
force." 

In Evans v. V<m Laer, the U. S. Circuit 
Court, Dist. Mass., Sept 8, 1887, held that 
Montserrat being the name of an island from 
which both parties import hme juice, the 
complainants, in the absence of fraud, were 
not entitled to the exclusive use of the word 
"Montserrat" as a designation for hme 
juice, although their article may have ac- 
quired a high reputation for purity and 
strength, while that of defendant may be of 
an inferior quality. In the absence of fraud 
the complaiDants cannot enjoin the defen- 
dant from the use of a geographical name. 
This was settled in the case of Oanal Co. v. 
Clark, 13 Wall. 311, where the Court refused 
to enjoin the defendant against calling their 
coal '* Lackawanna Coal," and where it was 
held that no one can apply the name of a 
district of country to a well-known article of 
commerce, and obtain thereby such an ex- 
clusive right to the application as to prevent 
others inhabiting the district, or dealing in 
similar articles coming from the district, 
from truthfully using the same designation. 
The fact that such use by another person 
may cause the public to make a mistake as 
to the origin or ownership of the product can 
make no difierence, if it is true in its applica- 
tion to the goods of one as to the other. Pur- 
chasers may be mistaken, but they are not 
deceived by false representation, and equity 
will not enjoin against telling the truth. 



The following judicial appointments are 
gazetted for the Province of Quebec : — Louis 
Tellier, Esq., Q.C., of St Hyacinthe, to be a 
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pnisn^ Jndge of the Superior Goart, vice the 
Hon. L. y. Sicotte, resigned. Alfred 
Napol^n Ch&rland, Esq., Q.C., of St John's, 
to be a paisn^ Judge of the Superior Court, 
vice the Hon. H. W. Chagnon, resigned. 



In the Provinoe of Ontario a number of 
appointments and changes have been ren- 
dered necessary by the death or resignation 
of late occupants of the Bench. The Hon. 
John Douglas Armour, one of the Justices of 
^he High Court of Justice, has been ap- 
pointed President of the Queen's Bench 
Division, with the title of Chief Justice, vice 
Sir Adam Wilson, resigned. Mr. Juiitioe 
Thos. Gait has been appointed Chief Justice 
of the Common Pleae, vice Sir Matthew 
Crooks Cameron, deceased. Wm. C. Falcon- 
bridge, Q.C., has been appointed a Justice of 
the Queen's Bench Division. 



In Manitoba, Mr. Justice Taylor has been 
appointed Chief Justice of the Queen's Bench, 
vice Chief Justice Wallbridge, deceased ; and 
the place of Mr. Justice Taylor has been 
filled by the appointment of John F. Bain 
Esq., of Winnipeg. 



At a recent meeting of barristers, solicitors 
and students in the Inner Temple Hall, a 
resolution in favor of the amalgamation of 
the two branches of the profession was car- 
ried by a majority of two. 



The profession in England are complain- 
ing of a falling off in business. At Man- 
chester the cause list consisted of only 
fourteen cases, two for trial by special jury, 
six for trial by common jury, and six non-jury 
cases. '* One remarkable feature of the pre- 
sent sittings in the Queen's Bench Division," 
says the Law Times, " has been the almost 
entire absence of important causes. Elimi- 
nate actions for libel and slander, and the 
lists would be seriously diminished. But 
non-jury causes present the most singular 
absence of substance, the proportion of un- 
defended being large, and many caaes 
involving very small issues." 



SUPEKIOR OOUBT. 



SwuBiBBUBO, Nov. 14, 1887. 

Coram Tatp, J. 

Hon. HoNORi Mbbchdb es quaL v. The Wateb- 
Loo & Magog Railway Co. 

Injunction —Waterioo & Magog Rtnhxsy^ 
Change of looationr-Bights of (he Ooaw— 
46 Vi(A. (Q.,) ch. 97. 

Hbld '.--That any lien which the Qnwn mighi 
otherwise have had on the defendanU^ nU- 
way, arising out of the payment of guhtiduy 
uxu waived by authorizing the company to 
sell their road, and particularly by 46 
VicL, ch. 97 (Q.,) authorizing them, wiikomt 
any reserve whatever, to cancel the bondf 
issued under their act of incorporation and 
to issue new bonds, and to convey the road 
to trustees with power, in certain cmum- 
stances, to take possession thereof, free and 
dear from aU liability for other debts can- 
tracted by the company; and henee the 
Crown has no interest by injunction to pre- 
vent a change of location. 

2. TJiat if any lien stUl exists in favor <^ th^ 

Crown, it would follow the road into thr 
hands of the company to u^tom ^ defeur 
dants propose to sell xL 

3. Thai the proposed changes in the line of th^ 

railway are not contrary to uhat tuas con- 
templated when the Oovemment subsidy wa* 
granted to it, and are authorized &y «c 7. 
S.S. 17, of the Provincial Baihcay Act of 
1869. 
Per Curiam: — 

This is a petition by the Attomey-Oeneral 
of this Province, asking that a writ of bjuno 
tion be issued ordering defendants to suspend 
** all acts, proceedings and works respecting 
the change of the present location of their 
railroad and the change of its grades aod 
alignments, and respecting the removal d 
the rails and materials of the said nulwaj 
and the discontinuance of the use of any por- 
tions of it for railway purposes." 

An interlocutory order was granted, enjoin- 
ing defendants in the terms of the demand^ 
at the time the petition was presented. 
Proof was taken and the case aivued befoiB 
me on the 4th instant, and now comes npfor 
final judgment. 
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The petdtioner set up the incorporation of 
the defendants, and alleged that under cer^ 
tain statutes mentioned, defendants had re- 
ceived from the Crown, by the Provincial 
Government, subsidies amounting to over 
$100,000 ; that defendants cannot change the 
course and direction of their railway without 
approval of the Legislature of Quebec ; that 
they are subject to the provisions of sub- 
sections 4, 5, 6, 7 and 8 of section 5 of the 
Provincial Act 32 Via cap. 52, which gives 
the Lieutenant-Governor in Council the right 
to order a special inspection of the road, and 
provides that upon refusal to make required 
reparation after inspection, or upon interpos- 
ing or allowing any obstruction to such 
inspection, the entire railway and all its ap- 
purtenances and franchises shall, ipso factor 
become and be vested in the Crewn for the 
public uses of the province. The petitioner 
then alleged that the Crown had, therefore, a 
large interest in the railway which might be- 
come its property, should defendants refuse 
to conform to law, and charged that defen- 
dants "now intend and are immediately 
about to change the present location of their 
railway, its grades and alignments and to 
remove tlie rails and materials, and discon- 
tinue the use of certain portions for railway 
purposes ; and that in fact it is the intention 
of defendants to remove entirely its railway 
and to destroy and remove the road, rails 
and property in which the Crown has an in- 
terest and a lien for the subsidies granted to 
defendants." 

The defendants pleaded, first, a demurrer, 
upon which an order, preuve aixmt /aire droiU 
was made, and in which they stated in sub- 
stance that the petitioner was not entitled to 
the writ because the Crown did not show suf- 
ficient interest, or that it had sufiered or was 
liable to suffer irreparable injury, by any act 
done or being done, or contemplated by de- 
fendants. 

By other pleas the defendants denied that 
they intended doing as charged, or that they 
bad violated any provincial law ; and they 
alleged affirmatively that the subsidy was 
granted upon the representation that the r9ad 
might, at some future time, become a part of 
the transcontinental railroad, extending from 
the Atlantic to the Pacific; that after the 



subsidy was granted, defendants were given 
authority by the Quebec Legislature to sell 
their railway with that object in view, and 
all they have been contemplating is the sale 
of it to the Atlantic and Northwest Railway 
Co., which company, if the sale was carried 
out, would make such changes only as would 
be an improvement to the road, and such as 
are permitted by the Provincial and Dominion 
railway acts, and are for the public advan- 
tage, in accordance with plans and surveys 
which have been made and filed according 
to law; that the principal change contem- 
plated, is to the north side of ** Little Magog 
lake " between Magog and Sherbrooke, which 
change is in the interest of the railway, and 
was the intended location at the time the 
provincial subsidy was granted. 

Defendants further pleaded that their rail- 
way had been declared by the Federal 
Parliament to be a work for the general ad- 
vantage of Canada, and that it is now under 
Federal authority and was authorized by 
Dominion Act 50 Vic cap. 69, to change the 
location thereof, at any points where it might 
be necessary or desirable to improve its 
grades and alignments. 

The petitioner repliedi putting in issue de- 
fendants' affirmative allegations and alleging 
that the Dominion Act referred to was ultra 
vires. 

By section 1 of the Injunction Act it is pro- 
vided that a writ of injunction may issue to 
prevent a corporation from acting or taking 
any proceeding beyond its powers, or without 
having fulfilled the formalities prescribed by 
law or its act of incorporation, and to prevent 
any corporation from destroying or removing 
any property belonging to the Crown or in 
which the Crown has any right or interests 
The interest of the Crown in defendants' rail- 
way is based upon the payment of the sub- 
sidy and the right of inspection and forfeiture 
resulting therefrom. It has been proved that 
the defendants received a subsidy of $4,000 
per mile, amounting to $172,000, but I feel it 
is unnecessary for me to discuss whether or 
no the Crown has, under the particular 
statutes cited in the petition, the right of in- 
spection and lien claimed, because I am 
satisfied that whatever lien or rights may, 
in ordinary cases, follow the payment of sub- 
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sidy, the Crown has waived them quuad 
this particular railway, by authorizing the 
company to sell their railway, with all its 
property, privileges and franchises, to any 
other incorporated railway company, and 
particularly by authorizing defendants, by 46 
Vic, cap. 97 (1883), without any reserve what- 
ever, to cancel all bonds issued under their 
Act of incorporation and to issue new bonds 
to the amount of £135,000 sterling, and, upon 
resolution of the majority of stockholders, to 
transfer and convey to trustees the lands, 
franchises, road-beds and property of the 
company, with power to the trustees, upon 
default of payment of principal or interest, to 
take possession of the railway and property 
conveyed by said deed and hol«i the same^ 
.free and clear from all hability for other 
debts contracted by the company ; and con- 
trol and hold the same for the benefit of all 
the holders of the bonds. Shortly after the 
passing of this Act the old bonds were can- 
celled and new bonds were issued under this 
authority to the amount authorized, and the 
property of the defendants was conveyed to 
trustees to secure the payment thereof. A 
considerable part of the money was paid 
after this Act was passed and a trust deed 
executed. Under these circumstances, I think 
I am justified in arriving at the conclusion 
that the Crown abandoned any lien it might 
otherwise have had arising out of the pay- 
ment of subsidy, and that it has nut the in- 
terest in defendants* railway which the 
petitioner alleges it has. But should I be 
mistaken in this, it appears to me that if any 
lien or rights still exist in favor of the Crown, 
they would follow the road into the hands of 
the Atlantic & Northwest Company, to whom 
defendants propose to sell it as mentioned 
hereafter. I do not think the petitioner is 
justified in complaining that something is 
about being done that was not contemplated 
when Government aid was given to this road, 
for it appears that when additional subsidy 
was applied for, before the completion of the 
road, one of the principal reasons assigned 
for such application was, that the road might 
ultimately form part of the " Short Line " 
system. Mr. Colby, then a director of the 
company, and subsequently one of the corpo- 
rators of the Atlantic & Northwest Railway 



company, wrote a lengthy letter to tbe then 
Premier of the Province, in November, 1886, 
in which he pointed out the desirability of 
the subsidy being increased as much as pos- 
sible, so that the road might be constrQCted 
up to the standard of ot^er roads which it 
was then contemplated would form part of 
such system. 

He says, amongst other things, ^Wben tbe 
Waterloo and Magog road was classified with 
the less important roads, it was regarded 
merely as a local enterprise and was sa\m- 
dised accordingly. I am sure tbe Treasiurer 
of that day so considered it. But the times 
have changed, and it seems to me we should 
not be heedless of the change. Our contract 
with the Central Vermont will compel tb&t 
company to improve the ten miles now built 
according to the exigencies of trafSc Bot, 
for what we have yet to build, is it not better 
that the Government, by increasing thatsub- 
sidy, should enable us to construct a better 
road-bed, and for us to at once modify oar 
arrangement with the Central Vermont, so 
that it will put on a better superstructure? Bj 
this means we may have a road which will 
be equal in all respects to the Intematioiial 
the Stanstead, Sheffbrd and Chambly, and 
the other roads which will oonstitate the 
same line." 

So that when the Lieutenant-€k>veiiior-iih 
Council increased the subsidy to $4,000 per 
mile as authorized by the Act assented to on 
the 28th of December, 1876 (40 Vic, cap. 3), 
it was contemplated and expected that this 
road would serve as part of the great trans- 
continental highway from ocean to ocean. I 
am also forced to the conclusion upon tiie 
evidence adduced, that the petitioner is 
equally weak when he stands upon the 
ground that he represents the public, and 
that what defendants propose to do is against 
the public interest There is no complaint 
from any of the municipalities through which 
the road now passes, in fact the municipality 
of the village of Waterloo has expressed itself 
through its council, by a resolution which is 
of record, strongly approving of tbe sale of tiie 
road to the *' Short Line," as better means of 
communication would be provided. And 
that village, if any complaint could be made, 
would have the best ground to make it, as 
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the nudn line of the ^ Short Line " does not 
pass through the village. The defendants 
are now practically insolvent, the road, which 
is rnn by the Central Vermont Railway com- 
pany under a lease, is in poor condition and 
the service defective ; while there can be no 
doabt that if it passes into the hands of the 
Atlantic & Northwest the road will be im- 
proved by changing the location where it may 
be necessary to reduce gradients and lessen 
cnrves,a better road will be made and improv- 
ed service provided, and the public in every 
respect benefited by the proposed change. 

We may now enquire whether defendants 
really intend departing from their charter, or 
propose doing anything which they have not 
been permitted to do by competent authority. 

The preamble of the defendants' Act of 
incorporation shows that they asked to be 
authorized to construct a railroad from 
Waterloo in the general direction of Stukeley, 
Bolton and Magog, to connect with the Mas- 
sawippi VaUey railway, and they were au- 
thorized to construct one from Waterloo, or 
in the direction desired by the company, 
from any point between Waterloo and the 
westerly boundary of the township of Magog, 
thence to the outlet of Memphremagog lake, 
thenoe to the town of Sherbrooke, or to such 
point as should best secure a favorable con- 
nection with the Massawippi Valley railway 
and defendants were authorized to construct 
the different sections of the railway in such 
order as they saw fit, keeping in view the 
general direction hereinbefore provided. It 
is not stated that the road should run through 
any particular townships. The road was con- 
structed running from Waterloo, through the 
Township of Stukeley, to Magog, the outlet of 
Lake Memphremagog, and from there to 
Sherbrooke, following the south side of Little 
** Lake Memphremagog." Some changes of the 
line have taken place, but the general course 
and direction of the railway has not been 
altefed. Mr. Moore, the secretary-treasurer, 
Bays that there was never any resolution 
passed in regard to changing the present 
location grades, or alignments, or the course 
or direction, or to destroy or remove the road 
or appurtenances, nor was the subject ever 
discussed or entertained at any meeting of 
directors or shareholders. 



Now, the Quebec Legislature in 1881, 
authorized the defendants to sell their 
railway, and the Atlantic & Northwest Rail- 
way company are authorized by their charters 
and by the Dominion Act of June last, to buy 
it A resolution was passed by the defen- 
dants' directors in June, 1886, in which they 
set out that the surveyed line of the Atlantic 
& Northwest railway, if built, would be par- 
allel to the defendants' railway and seriously 
interfere with its traflScand largely reduce its 
present value ; that overtures had been made 
to purchase or lease it upon fair and reason- 
able terms, and that such arrangements 
wonld be beneficial both to the defendants 
and to the public. The Hon. Mr. Smith was 
appointed with full power to sell or lease the 
road, and to execute the necessary papers, 
subject to the approval of the shareholders of 
the company. The shareholders, in July fol- 
lowing, approved of the sale, and the direc- 
tors were authorized to cause an indenture 
of sale to be executed conformable to one then 
produced. This did not go through, and it ap- 
pears that in April last, an agreement was 
entered into between the Atlantic & North- 
west Railway company and Mr. Ross, who is 
a holder of a very laiige amount of the bonds 
so issued by defendants, by which the former 
company were to buy the road, and, among 
other conditions, it was stipulated that the 
Dominion Government should be got to agree 
to procure from Parliament authority to use 
the line and to make any changes that might 
be necessary. 

It was said at the argument that it was the 
opinion of some of those interested that as 
this road crossed the Grand Trunk railway 
at Sherbrooke, it was a work for the general 
advantage of Canada and subject to the legis- 
lative authority of the Dominion under sec- 
tion 121 of the Dominion Railway Act, which 
declares every road crossing the Grand Trunk 
railway to be such a work and to be subject 
to Federal authority, and hence the stipula 
tion just referred to, which resulted in the 
passing of the Dominion Act in June last, 
giving authority to defendants or to the At- 
lantic & Northwest Railway company in case 
it acquired the defendants' railway, to change 
the present location of the railway at any 
point or points where it might be necessary 
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or desirable in order to improve its grades 
and alignments, or to render its service more 
efficient, or its connection more convenient 
with the main line of that company, and 
upon such change being effected, to remove 
the rails and materials upon the portion of 
the present line so diverted, and to discon- 
tinue the use of such portions for railway 
purposes, and declaring the defendants' rail- 
way to be a work for the general advantage 
of Canada. The defendants' railway cros^^es 
the Grand Trunk railway at Sherbrooke by 
an overhead bridge, but whether this is or is 
not a crossing within the meaning of the 
Railway Act does not seem to have much 
bearing on the case, in view of the Act of 
June last, by which, as already stated, the 
Federal Parliament declared the defendants' 
railway to be a work for the general advan- 
tage of Canada. Now, this agreement with 
Mr. Ross has never been ratified by the de- 
fendants, but the evidence establishes, and 
there can be no doubt, that if the proposed 
sale is carried out the road will not run en- 
tirely over the line as now constructed. There 
will be a railway connection between the vil- 
lage of Waterloo and a point near a place 
called Foster, about 3} miles south-east from 
Waterloo, and from thence the line will run 
in the same general direction as the present 
read to Stukely, crossing it between the two 
points, the distance apart between Foster 
and such crossing varying from 3} miles to 
nothing. After the crossing the projected 
road runs almost parallel with the present 
line at a distance of from 500 to 1,000 feet to 
Stukely. As the new line between Stukeley 
an<l Magog has not really been located, it is 
impossible to say how much of the present 
line will be utilized, but where it is not used 
the variation will be less than a mile. From 
Magog to Sherbrooke the new road will take 
the same general direction, but will follow 
tlie north side of Little Lake Memphrema- 
gog, which appears to have been the original 
location selected, when the subsidy was 
granted, being shorter and having an easier 
grade, but changed in order to run into a 
mining locality, from which it was expected 
business would be obtained, but from which 
none is now expected, as the mines have 
been abandoned. The projected road, Mr. 



Lumsden says, will be a much better road a^ 
far as curves and grades are concerned, and 
altogether will be a much improved line. 
It appears to me that, as to its general coarse 
and direction, it wiU be as much the road 
contemplated by the charter granted to the 
defendants as the present line, and will fulfil 
all public requirements in a much more satis- 
factory manner than the existing road. 

If the Do minion Act of June last is con- 
stitutional, there cannot be any doubt of de- 
fendants' right to do as they propose, bat it 
is claimed that that act is not constitotional 
because the Federal Parliament ooald not 
declare a road for the general advantage of 
Canada under section 92 of the B. N. A. Act^ 
1867, sub. sec. 10 (a), for the mere porpcse 
of putting it out of existence. But this act 
does not put the road out of existence ; it 
authorizes the acquiring road to change the 
location where it may be necessary or de 
sirable in order to improve its grades and 
.alignments and render its service more effi- 
cient 

Apart, however, from this Dominion Act, 
the Provincial Bailway Act of 1869 (sec. 7, 
sub-section 17), gives the company power to 
change the location of the line of rsdlway in 
any particular for the purpose of lessening a 
curve, reducing a grade, or otherwise bene- 
fiting such line of railway, or for any other 
purpose of public advantage. 

Of course this must be done in the manner 
pointed out by the Act, but as the defendants 
have done nothing as yet, except to negotiate 
for the sale of their road, I am not caD^^i 
upon to decide any question as to Uieir mode 
ot proceeding. 

Upon the whole I am of opinion that the 
petitioner, in his quahty of Attorney-General 
has not the interest, as leptesentiiig the 
Crown, or the public, which he claims to 
have to enable him to maintain this soit ; 
that neither the Crown nor the public wiU 
suffer any injury by what it is proposed lo 
do ; that the defendants have not done and 
do not contemplate doing anything tbef are 
not authorized to do by competent authority, 
and I therefore dismiss the petition with 
costs. 

Mercier <fe Co., for petitioner. 

L. a Bilanger, Q.a, and ff. D, Dvfy, oouii- 
sel. 

/. P. Noyes, Q,C,, for defendants. 

Wm. WMU, Q,a, counsel. 
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STJPEKIOK COVRT. 
Ayjmsr (District of Ottawa), Nov. 22, 1887- 
Before Wubthlb, J. 
CoLET. Bbock. 
Costi — Opposition to judgment. 
Held: — UuU the costs to be reimbursedf and 
far which a deposit must be made on the 
filing of an apposition to a judgment ren- 
dered on defauLty do not include any fee to 
the plaintiff's attorney, but include the 
prothonotary's fee and the law stamp for 
taxing such costs. 

Per CnBLAU. — ^Judgment was rendered on 
defanlt by the prothonotary, and the defend- 
ant has made an opposition and has de- 
posited $3.80 to mf et the costs incurred after 
the return of the writ up to the judgment. 

The plaintiff contends that the def)08it is 
insufficient to meet such costs, as they 
should, according to her, include, in addition 
to the items allowed, a fee of $10 for her 
attorney, and 90 cents for the fee and law 
stamp on the taxation of the costs incurred ; 
and she has moved that the defendant be 
required to deposit an additional sum of 
$10.90, and that in default of so doing the 
opposition be rejected. 

An opposition to a judgment is held to be 
and is in reality a defence to the action. 
(C. C. P., art. 490.) It places the parties in 
the same position as if a plea had been duly 
filed and no judgment had been rendered. 
In Older, however, to reinstate the plaintiff, 
all disbursements uselessly made by him 
should be reimbursed, and a deposit of a 
sufficient sum is therefore required. 

Do the disbursements include any fee to 
the plaintiff's attorney on the suppressed 
proceedings ? The tariff provides none and 
on the contrary provides only one block fee 
for the management of an action. And I 
find a passage in Pothier's Treatise on Civil 
Procedure which shows that the opposition 
to a judgment, being a defence to the action 
and not a new issue, does not give rise to any 
additional fee to the plaintiff's attorney: 
Na 415. "Les oppositions aux jugements 
*' rendus par d6faut . . . ne ferment 
" point de nouvelles instances, et par cons6- 
" quent ne doivent pas donner lieu & de 
" noaveanx droits de conseil." 



The article of the Code of Procedure 
(C.C.P., art 486,) which provides for the 
repayment of the disbursements and re- 
quires the deposit of a sufficient sum to meet 
them, also provides that such costs shall be 
taxed ; and this is a proceeding entailing a 
disbursement which is occasioned by the 
defendant's fault and must be borne by him. 
The deposit should, therefore, cover the fee 
and stamp for the taxation. 

I consequently pronounce the following 
judgment : — 

" The Court after having heard the parties 
by their counsel upon the motion respecting 
the alleged insufficiency of the deposit made 
in this cause with the opposition against the 
judgment rendered on default by the pro- 
thonotary and having examined the record ; 

'•Considering that the costs for which a 
deposit must be made with an opposition to a 
judgment under article 486 of the Code of 
Procedure consist only of the disbursements 
made after the return of the action, and do 
not include any fees to the plaintiff's attor- 
ney, but should include the prothonotary's 
fee and the law stamp for the taxation of 
the coets to be reimbursed ; 

" Seeing that the plaintiff's attorney claims 
a fee of $10.00, to which he is not entitled, 
and that the sum deposited was only $3.80, 
which was and is insufficient to cover the 
prothonotary's fee and the law stamp for the 
laxation of the costs in addition to the other 
disbursements ; 

" Doth order the defendant and opposant 
to deposit an additional sum of ninety cents 
within three days, costs compensated, reserv- 
ing to the plaintiff her recourse in case of 
default on the defendant and opposant's part 
to complete the deposit." 

Motion granted in part 

Henry Aylen, for Plaintiff 

Rochon & Champagvef for Defendant an<l 
Opposant. 

COURT OF QUEEN'S BENCH-- 
MONTREAL* ' 

City of Montreal'-i2AZ Vict, (Q.), ch. 53, s. 

12 — Assessment roll— When it comes into 

force — Prescription of auction to annul. 

Held : — That an assessment roll comes into 

force from the date of its final completion, 
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and deposit by the commissioners in the office 
of the city treasurer, and the prescription of 
three months under 42-43 Victoria, chap. 5S, 
s. 12. runs from that date. — Joyct dcLaCiUde 
MorUrM, Dorion, Ch. J., Tessier, Cross, Baby, 
Church, JJ., May 26, 1887. 



Malicious arrest^ Probable Cause, 

Appellant, a jeweller, desiring to increase 
his business, obtained advances from respon- 
dent, a wholesale dealer, and gave as security 
a hypothec on his property, on which he de- 
clared there were mortgages, but he only spe- 
cified one of a certain amount There was 
really another. Shortly afterwards, the ap- 
pellant became insolvent, and the respondent 
arrested him on the charge of obtaining pro- 
perty on false pretences. 

Hkld:— That there was probable cause for 
the arrest, though it appeared that the appel- 
lant did not intend fraudulently to conceal 
the mortgage.— Orothi Jc Sauiiders, Dorion, 
Ch. J., Ramsay, Cross, Baby, J J., January 16, 
1886. 



Cadastre — Omissiofn to enter constituted rent 

Hbld : — That an omission to enter in the 
cadastre a constituted rent to represent the 
former seigniorial rent, cannot be rectified.— 
La Corporation Episcopate Catholique Romaine 
du Diocese de St Hyacinthe tfc The E. T. Bank, 
Dorion, Ch. J., Monk, Ramsay, Cross, Baby, 
JJ., Sept. 21, 1886. 



Apjteals on i[ueHions of appreciation of etyidefice 
— Quantum meruit. 

Held: — That where it is not a matter of 
contract, and no question of law or principle 
is involved, and the case resolves itself into a 
mere question of appreciation of evidence, c.^. 
as to the value of services, the Court of Appeal 
will not disturb the judgment of the Court 
below, unless a serious injustice has been 
done to the appellant.— I^^* St. Lawrence Steam 
Navigation Co. & Lemay, Dorion, Ch.J., Monk, 
Ramsay, Cross, JJ., Nov. 26, 1885. 



• To appear in Montreal Law Reporta, 3 Q. B. 



Municipal Lau>-^M. C ^2— Cbtauy Omndt— 
By4aw of Local Council — Powers of CovgUy 
Council, 

A local council passed a by-law which wss 
amended by the county council on appeal 
The local council, without new proceedings 
or any effort to amend, passed a by-law in 
similar terms to the former by-law, which 
was then again taken to the County Coaadl 
on appeal, when the following resolution wu 
proposed and adopted :— ** Attendu que la 
'* question en litige sur le pr^nt aj^l a ite 
" r6gl6e par ce Conseil, en homologuant le pro- 
" c^ verbal de Louis Parent en octobre der- 
" nier ; et attendu que le Conseil Manicip&I 
"de la paroisse de SL David, an lieu de 
" mettre jl execution le dit proces-verbal et 
^ de respecter la decision de ce Conseil, a 
'* adopts il sa session du 7 avril dernier, un 
*' r^lement mettant & n^ant la dite d^dsicn 
" de oe Conseil ; 

'* Que Tappel port4 devant oe Conseil par 
" requete de Dolphis Lessard et autres, en 
'' date du 12 avril dernier, soit maintenn; et 
'' que le rdglement dont est appel, adopts 
** par le Conseil Municipal de la paroisse de 
" St. David, il sa session du 7 avril dernier, 
" ainsi que tons les proc^^, ordres et rgsolo- 
" tions du dit Conseil Municipal dela paroisse 
" de St David, adopts s jl sa dite session du 7 
" avril dernier, amendant le dit procfe-verbal 
" de Louis Parent, soient, et lis aont par U 
** pr^sente resolution, cassis, annul^s et mis i 
" n6ant & toutes fins que de droit,avec depens 
" contre R^gis Cr6peau, pdre (and four othezs^. 
" de la paroisse de St David, qui ont par re- 
** qu^te en date du premier mars dernier solli- 
*' cite du Conseil Municipal de la paroifise dt^ 
" St David la passation du dit r6glemeot> 
" savoir les intimea sur le pi^sent appeL** 

Hkld: — That the county council, in thus 
setting aside the by-law of the local council, 
acted within its jurisdiction. — La Oorporatiop 
du ComU d'Yamaska dE: Dwrocfier, Monk, 
Ramsay, Tessier, Cross, Babv, J J., Jan. 21, 
1886. 



GENERAL NOTES- 
GuiLLY 4ND GuiTTT —In Partaw V. State, 2 S-W- 
Rep, 851, the Texas Coart of Appeals laid dova th«t the 
failure of the jury to croes the ^ t ' in the irord*gtulty.' 
does not vitiate a verdict in a criminal cue. * (jniUy ' 
the Ck>urt could stand, bat VuHtY' was a little too madi 
for them ; and now sliding back into the begi^lr ele- 
ments of technicality they hold that a verdiet whkh 
holds the defendant 'raitty ' is no better in Uv thac 
if it were to find him 'giddiy.'— ilmerteaa Latt forvs-- 



THB LEGAL NEWS. 



385 



^ r^^«/ M^w^^ 



Vol. X. DECEMBER 3, 1887. No. 49. 



Notice 18 given in the Official Oazette, that 
the new Court House at Quebec, to replace 
the building which was destroyed by fire on 
the Ist February, 1873, will be ready for 
occupation on Dec. 21, and from that date 
will be used for the purposes of the adminis- 
tration of justice and registration of deeds 
for the registration division of Quebec. 



The following additional appointments to 
the Bench of Ontario have been gazetted : — 
William P. R. Street, Esq., Q.C., of London, 
is appointed a Justice of the High Court of 
Justice for Ontario, and a member of the 
Queen's Bench Division^ vice Mr. Justice 
O'Connor, deceased. Hugh MacMahon, Esq., 
Q.C., of Toronto, is appointed a Justice of the 
High Court and a member of the Common 
Pleas Division, vice Mr. Justice Gait, appoint- 
ed President of that Division. 



Lord Coleridge, according to the Law TimeM, 
has been indulging in sarcasm at the expense 
of the Justices in Appeal His lordship 
''has formed a very definite opinion as to 
the source of all the evils arising out of the 
last Bills of Sale Act. That source is not 
any infirmity in the Act ; the ' mental inten- 
tion ' of Parliament was weU known, and the 
result has been a simple, plain, and unam- 
biguous enactment Unluckily, decisions 
upon it came up for review before the court 
of appeal. Then confusion began : ' powerful 
and ingenious minds ' were brought to bear 
upon simple words of the English language. 
Consequence: fog impenetrable. Moral: If 
it is desired to keep the law clear and 
certain, abohah the Court of Appeal '* 



In a recent contempt case, In re JohnsoUf 
Nov. 7, the English Court of Appeal decided 
that it was not necessary that the con- 
tempt complained of should take place in 
Court, or be a contempt of a Judge who was 
sitting in Court All that was necessary was 
that it should be a contemptuous interference 



with judicial proceedings, the judge acting 
in his judicial capacity as a judge of the 
High Court This case (of which we shall 
publish a fuller note in a future issue), sup- 
ports the ruling of Mr. Justice Mackay in a 
case which occurred here some years ago, 
In re LanctoL The defendant sent a letter to 
the judge through the post ofSce, declaring 
that a judgment which had been rendered 
by the learned judge was absurd and oppres- 
sive. Mr. Justice Mackay proceeded against 
him for contempt The judge asked him 
from the bench, "Did you send me this 
letter?" Mr. Lanctot said, *'Yes." The 
proceedings for contempt were stayed upon 
Mr. Lanctot making an apology. 



SUPERIOR COURT. 



Aylubr (District of Ottawa), Nov. 16, 1887. 

[Ill Chambers-] 

Before WvBrnsLB, J, 

GiLuouR et aL v. Monbttb. 

Costs^Capica—Ques heHoeen $100 and $200— 
Fses of advocates and bailift — Articylor 
Hone of facts, 

Hbld: — 1. That in cases in the Superior 
(Jourt between $100 and $200. instituted by 
writ of capias ad retpondendutn, the advo- 
cated and bailiffs' fees on the action are to 
be taxed as in a case in the Circuit Court 
over $100, and the prothonoUmfs and 
and sheriff's fees as in a case in the Superior 
Court under $400. 

2. That in such cases the costs on a peti- 

tion to quash the writ of capias are to be 
taxed according to the tariffs for the 
Superior Court. 

3. That in such incidentdl proceedings^ when 

the contestation is founded upon the falsity 
of the allegations of the affidavit, the advo- 
cates are entitled to fees on articulations of 
facts. 
Per JuDiciai. The action in this cause 
was founded on a claim for $186, and was 
instituted in the Superior Court by writ of 
capias ad respondendum. The defendant pre- 
sented a petition to quash the capias, and 
contested the truth of the allegations <^ the 
affidavit ; issue was regularly joined upon 
the petition and articulations of facts were 
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filed. The petition was dismisaed, and 
judgment was rendered condemning the 
defendant for a sum exceeding $100 and 
maintaining the capias. 

In taxing the plaintiff's bill of costs the 
prothonotary taxed the advocate's fees on 
the action, as in a case in the Circuit Court, 
for the amount of the judgment, and allowed 
the same advocate's fees on the incidental 
proceeding as are allowed in the Circuit 
Court on the contestation of a writ of attach- 
ment before judgment, but disallowing the 
fises for articulations of facts. I am now 
asked to revise this taxation. 

Article 16 of the tariff of advocates' fees in 
the Superior Court provides that in actions 
under $200 instituted by writ of capta« ad 
reipcndendwn the costs are the same as in 
actions over $100 in the Circuit Court Then 
we have the general rule adopted in Decem- 
ber, 1870, that in all suits in the Superior 
Court between $100 and $200 the fees to be 
allowed to advocates and bailiflb shall be 
those aUowed in actions of the same class in 
the Circuit Court These provisions, how- 
ever, only apply to fees allowed to advocates 
and bailifb. No special provision for these 
cases is made in the tariffs regulating the 
fises payable to prothonotaries and sherifEs ; 
and in all suits in the Superior Court, 
whether the amount be over or under $200, 
the tarifEs made for that court must be 
applied. These officers are, therefore, en- 
titled to the fees allowed in actions of $400 
and under, which is the lowest class men- 
tioned. The prothonotary has taxed the 
costs on the action in this cause according to 
these principles, and I maintain his taxa- 
tion. 

The contestation of the capias, whatever 
may be the amount of the action, is an in- 
cidental proceeding that concerns the liberty 
of the subject and that essentially appertains 
to the Superior Court, which alone has juris- 
diction in matters of capias. No provision 
for such an incidental proceeding is made 
in the tariff^ for the Circuit Court ; but full 
provision is to be found in the tariffs for the 
Superior Court The fees allowed by the 
tariffs for the Superior Court on a petition to 
quash a capias must consequently be 
allowed even when the suit is for a sum 



under $200. I therefore overrule the pro- 
thonotary's taxation, and allow the fees fixed 
by the tarifb of the Superior Court on the 
petition to quash. 

Article 821 of the Code of Civil Prooedixre 
says that if the contestation of a capias is 
founded upon the falsity of the allegations of 
the affidavit, issue must be joined upon the 
petition in the vrdinary courte and ind^nod- 
entlyof the contestation upon the principal 
demand. All the incidents of the prooednie 
in a principal demand consequently apply 
in the ordinary course to such an incidental 
proceeding, including articulations of facts. 
1 am of opinion, therefore, that the advocates 
in this cause are entitled to their fees on the 
articulations of £acts filed in the issue on 
the petition to quash ; and I allow them. 
My ruling will be recorded as follows :— 
" Having heard the parties upon ihe «p^ir 
cation of the plaintiffs for the rerision of the 
taxation of their bill of costs as well on the 
action as on the petition to quash the cajuas 
in this cause ; 

" I, the undersigned judge of the Superior 
Court, rule and order that the costs on the 
action, which was for a sum under $200, and 
was instituted by writ of oapicu ad re^nd- 
endumj be taxed as regards the advocate's and- 
the bailiff's fees as in an action over $100 in 
the Circuit Court, and as regards the protho- 
notary's and the sheriff's fees as in an actioD 
under $400 in the Superior Court, and that 
the costs on the incidental proceeding or 
petition to quash the capias be taxed accord- 
ing to the tarifiis for the Superior Ccnrt; 
and I further rule that the advocates are 
entitled to fees for articulations of &ctB and 
answers thereto on such incidental proceed- 
ing, and I order that such fees, as weU as 
the prothonotary's fees on the production of 
such articulations and answer, be allowed 
to the plaintifGs ; 

*' And proceeding to revise the taxation of 
the prothonotary, I tax the plaintifls bill oi 
costs as follows : — &c., Ac." 

Taxation revised. 
H. A^ X Taiboty for plaintifb. 
Rochon <Ss Champagne, for defendant 
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CIRCUIT COURT. 

Atlmeb (District of Ottawa), Sept 16, 1887. 
B^ore WuETBLB, J. 

Lapisbrb v. Bu&rb. 

Sale of IrUoxicating Liquors to be drunk on the 
spot^Traveller^aC. 1481. 

Hbld: — Tliat wJien a traveller ^ lodging in a 
hotel, has spent the evening drinking in the 
bar-room luith a number of the inhabitants 
of the locality, and has ordered intoxicating 
liquors, in his turn as his treats, the excep- 
tion contained in artide 1481 of the Civil 
Code does not apply to such traveller, and 
that the tavern-keeper has no action against 
kim for the price of such liquors, 

Pbb Curiam.— The plaintiff, a tavern- 
keeper of the villi^ of Buckingham, has 
sued the defendant, a farmer of the township 
of McGill, on an account including a number 
of items, for five glasses of liquor each, on the 
17th January and 31st March of last year. 

The defendant has pleaded that the plaln- 
tiflf has no action for the recovery of the price 
of this liquor, which was drunk on the pre- 
mises ; and the plaintiff has answered that 
it was sold to the defendant and drunk by 
him and his friends, while they were travel- 
lers, lodpng in his hoteL 

The plaintiff quoted article 1481 of the 
Civil Code, which, while depriving hotel- 
keepers of the right of action for the recovery 
of the price of intoxicating liquors sold to be 
drunk on the spot, makes an exception with 
respect to liquors sold to and used by tra- 
vellers. 

The proof showed, however, that on the 
two occasions in question the defendant had 
spent the evening talking and drinking with 
a number of the inhabitants of the village, 
each paying his treats in turn. 

The general rule laid down in the customs 
of Paris and Orleans was that tavern-keepers 
had no action for liquors sold to be consumed 
in their houses ; but jurisprudence restricted 
the denial of action to the case of liquors sold 
to the inhabitants of the locality, and 
allowed the action in the case of travellers. 
The article of our code is founded upon the 
articles above mentioned of these two cus- 
toms, but the modification introduced by 



jurisprudence has been incorporated in the 
text 

The end had in view by the costoms was 
the repression of carousing and of debauch- 
ery, while jurisprudence protected the 
tavern-keeper who merely provided travel- 
lers with liquors for their reasonable wants. 

I must apply these reasons in interpreting 
the article of our code. When the tavern- 
keeper gives liquors to a traveller for his 
ordinary use and reasonable wants, the ex- 
ception gives him an action, and, conse- 
quently, a lien on the traveller's baggage for 
the price of such refreshments ; but when 
the tavern-keeper aids and abets the travel- 
ler in indulging in base appetites and in 
committing excesses, be cannot claim the 
benefit of the exception. When, as in the 
present case, the traveller joins a number of 
the inhabitants of the place in a carousal 
and contributes for his share of the expense, 
he ceases to have an exceptional character, 
and no distinction can be made between 
him and his companions as to the tavern- 
keeper's rights for the liquors supplied to 
them. 

I am of opinion that, under the circum- 
stances, the plaintiff has no action for the 
price of these treats, and I strike the items 
from the account 

Judgment for the balance. 

F, A. Bavdry, for plaintiff. 

Thos, P. Foran, for defendant 



CIRCUIT COURT. 



Hull (County of Ottawa), Oct 17, 1887. 

Before Wubtelb, J. 

Fox V. Beaton, and Woodbubn, intervener. 

Circuit Court — Jurisdiction of-— Action for tco- 

man*s wages, 

Hbld : — That the Circuit Court has nojurisdic' 
tion, except in certain exceptional cases, for 
the recovery of vKiges due to seam/en employed 
on steamboats of more than tuxnty tons, or 
on other vessels of more than fifty tans, regis- 
tered in Canada and navigating its inland 
waters. 

Per Curiam.— The plaintiff alleges that at 
the city of Ottawa, on the 25th June last, he 
was engaged as engineer on board of the 
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" Swan/' a steamboat of 26 tons, registered 
in Canada and employed in navigating the 
River Ottawa, by the defendant, acting as 
master of the vessel, and that on the 30th 
August last the defendant abandoned his 
vesseL The plaintiff has brought suit for 
the recovery of a balance of $34 due to him 
on his wages, and has seised the vessel on a 
writ of attachment before judgment 

The defendant is stated to reside in Ot- 
tawa, but the writ was served on board the 
vessel, speaking to one of the seamen ; and 
the defendant has made default to appear. 

Woodbum, the registered owner of the 
steamboat, who also resides in Ottawa, has 
intervened ; and he pleads the nullity of the 
seizure, alleging in the first place that there 
are fatal irregularities in the proceedings, 
and then that the plaintiff could not enforce 
his claim for wages due to him by the de- 
fendant against the vessel, which was the 
registered property of the intervener and had 
only been leased to the defendant for the 
season. 

The certificate of registry and the lease 
have been filed; and the plaintiff's engage- 
ment by the defendant and the latter's 
abandonment of the vessel have been proved. 

Under the law regulating merchant ship- 
ping, both the owner and the master are 
liable for the plaintiff's wages, and he has 
also a maritime lien for their recovery on the 



But is the mode adopted in this case the 
proper one, and has this court jurisdiction in 
the matter? 

In the assignment of subjects made by the 
British North America Act, navigation and 
shipping fall under the exclusive legislative 
power of the Parliament of the Dominion; 
and all matters respecting seamen employed 
on steamboats of more than twenty tons, and 
on other vessels of more than fifty tons, regis- 
tered in Canada and used in navigating the 
inland waters of Canada above the harbor of 
Quebec, have been regulated by chapter 75 
of the Revised Statutes of Canada, known as 
** The Inland Waters Seamen's Act" Sec- 
tion 30 prescribes the mode of recovering 
from any master or owner the wages due to 
any seaman or apprentice to an amount not 
exceeding $200; and section 33 provides 



how in default of safi&cient distresi such 
wages may be levied on the vessel on board 
which they were earned. 

Summary jurisdiction for the reooreiyof 
such wages is conferred on any judge of the 
Superior Court, any judge of the Sessions of 
the Peace, any stipendiary magistrate, and 
also on any two justices of the peace, actang 
at or near the place where the service of the 
complainant has terminated, or where be 
has been dischai^ged, or where the master or 
owner is or resides ; and power is given to 
such judge, magistrate or justices to canse 
the amount of the wages awarded to be 
levied by the distress and sale of the goods 
and chattels of the person condemned, and 
in default of sufiicient distress by the sale of 
the vesseL 

And it is in fact specially enacted that no 
suit for the recovery of wages under the sam 
of $200 shall be instituted or had in any 
Superior Court, unless the vessel is under 
arrest or has been sold by process of sncb 
court, or unless the case has been referred by 
the summary court to such court for adjadl- 
cation, or unless neither the master nor the 
owner is or resides within twenty miles d 
the place where the seaman or apprentice 
has been discharged or put ashore- 

In the present case the exceptions above 
mentioned do not apply, and the Circuit 
Court clearly has no jurisdiction in the mat- 
ter ; the parties must therefore be dismissed 
out of court But as the intervener has not 
pleaded the incompetency of the court, I win 
not allow any costs. 

The judgment will be recorded as fol- 
lows : — 

" Le tribunal se declare incompetent, et 
renvoie lea parties sans f^ais.** 

Rochon & Champagne^ for plaintiff. 

Arihur McConndlf for intervener. 



COUR D'APPEL DE PABIS. 

25 Janvier 1887. 
Pr^sidence de M. Muua 

liAOABBB V. LaPATBEL 

PropriiU ar<w*i^ue--Otm<re/ac<m— -lo. Fotffi- 

Action €n jw«ice— 2o. Statue rdigieute^On^ 

lo. LafaiUUe de Vauteur d*une cetxtre d'ort « 
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saiwait U priwr du drat/, efe pourmdvre une 
wurpaHon, qui Vatteint dans son honneur 
ardstique, II est done recevaUe d poyrstdvre 
permmneUement, nonohstant sa faUliUy le 
eontr^aetew de son ceuvre. 
2o. Si laplvpart des statues rdigieuseSffaites en 
fabriquet prisentent de grandes ressemblances 
entre eUes^ par suite du programme tr^s pr&- 
CM, miT lequel dies sont eomposSes, U ne ^en' 
switpcu qu^eUes doivent forehnent afftcter le 
mime aspect^ et itre la reproduction servile 
€Pun module uniquef et qu'dles ne pmssent 
jamais constituer vne ceuvre personndle, 
Spicialement vne statue de la Vierge de IxAvrdes^ 
qvi diffhre du type commun par une plus 
grande Hude de ditailst par des arrange- 
ments de pits heureux, et par une ceriatne 
dHicatesse d^exicutiony constitue entre les 
mains de son aulevr unepropriSti artisHque, 
dont U est en droit de poursuivre la contre- 
fa^on. 
Le 10 jnillet 1886, jugement da Tribunal 
correctionel de la Seine ainsi congu : 

" Attendu que le 28 juin 1884, sur la requi- 
sition de Lapayrei Gu^rin, commissaire de 
police k Paris, s'est transports dans les ma- 
gasins de Lagarde, me de la Chaise, 26, et 
dans see ateliers, rue Oudinot, 10, et y a saisi 
trente et une statuettes qui d'aprds Lapayre 
Staient la contrefagon d'une statuette de la 
Vieige de Lourdes dont il se disait le propri- 
dtaire; 

" Attendu que Lapayre ayant cit4 Lagarde 
en police conectionnelle sous Tinculpation de 
contxBfagon, Lagarde a pris des conclusions 
tendant & faire declarer Taction du deman- 
deur non recevable en son 6tat de faillite ; 

" Attendu que la faillite de Tauteur d'une 
oeuvre d'art ne saurait le priver du droit de 
poursuivre une usurpation qui Tatteint dans 
son honneur artistique ; 

** Attendu d'ailleurs que Lapayre a fait 
citer Lagarde en police correctionnelle le 25 
septembre 1884, ant^eurement au jugement 
du 11 novembre 1884, qui Ta dSclarS en fail- 
lite et a obtenu son concordat le 10 avril 
1885, antSrieurement k la citation du 28- mai 
1886 par laquelle 11 a repris ses conclusions 
contie Lagarde ; qu'en T^tat, son action est 
reoevable ; 
•• Au fond : 
" Attendu quele Tribunal avant faire droit 



a ordonnS une expertise & laquelle il a M 
procddS par Barrias, statuaire ; 

*' Attendu que d'un commun accord des 
parties les seules statuettes qui ont 6t6 sou- 
mises & Texpert sont les statuettes formant 
les scell^ 1, 2, 4, 5, 9, 16, 18, 23, 26 et 29 ; 

" Attendu qu'il r^ulte de I'expertise que, 
si les statuettes portant les numSros 4, 5, 23, 22 
et 29 ne semblent pas particuli^rement ins- 
pirSes par la statuette de Lapayre, il est Sta- 
bli, au contraire, que celles qui portent les 
numSros 1, 2, 9, 16, sont malgrS certaines in- 
versions non-seulement inspirSes par celle de 
Lapayre, mais encore copi^ sur elle ; 

" Attendu, il est vrai, que Lagarde oppose 
k Lapayre, qu'il ne justifie d'aucun titre de 
propriety sur la statuette dont il pouxsuit la 
contrefa^on : qu'en tout cas la statue de la 
Vierge de Lourdes appartient audomaine 
public et que celle dont Lapayre serai t pro- 
priStaire ne se distingue du type commun 
par aucun caractSre particulier propre & Tau- 
teur de la statue ; 

'* Mais attendu que Lapayre justifie qu'il 
etait propri^taire de sa statuette d^ 1878 par 
un certificat de dep6t effectuS au ministdre 
de rintSrieur d'une photographie de la dite 
statuette le 3 avril 1878, et que Lagarde 
n'offre m^me pas de prouver que les statu* 
ettes contrefaites sont la reproduction d'un 
type lui appartenant et cr^ avant cette 
Spoque; 

'* Attendu, d'autre part, que si la plupart 
dee statues religieuses faites en fabrique pr^ 
sentent de grandes ressemblances par suite 
du programme tr^ precis sur lequel elles 
sont compost, il ne 8*en suit pas qu'elles 
doivent forcSment afiecter le meme aspect et 
Stre la reproduction servile d'un module uni- 
que et qu'elles ne puissent jamais consti- 
tuer une oeuvre personnelle ; que sp^iale- 
ment, en ce qui concerne la statuette de La- 
payre, elle di£f(&re du type commun de la 
Vierge de Lourdes par une plus grande 
etude de details, par des arrangements de 
plis plus heureux et par une certaine deiicar 
tesse d'exScution ; qu'elle constitue d^ lors 
entre ses mains une propriety artistique dont 
il est en droit de poursuivre la contrefa^on ; 

" Attendu qu'il resulte de ce qui prSodde 
que Lagarde a commis le deiit de contre- 
fa^on pr^vu et puni par Particle premier de 
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la loi da 19 juillet 1793, et lee art. 425, 427 et 
429 a p6d. ; 

"Condamne Lagatde k 200 francs d'a- 
mende ; 

" Prononce la confiscation des statuettes 
et monies saisis, et attendu que le fait dont 
11 s'agit a cau86 ji Lapayre nn prejudice dont 
11 lai est dd reparation ; 

" Ordonne que les statuettes et monies sai- 
sis lui seront remis et attendu que le Tribu- 
nal n'a pas, quant & pr^ent, les elements 
pour fixer le supplement des dommages-in- 
terdts, ordonne qu'il sera flx^ par 6tat" 

Lagarde a interjete appel de ce jugement 
Arret: 

La Cour, 

Adoptant les motifs des premiers juges : 

Confirme. 

NoTB.— 8ur le premier point : V. en ce 
sens : Pouillet, Propriety litt et artist No. 
635 ; et Brev. d'invention, Nos, 756 et suiv. ; 
Ruben de Couder, Diet de dr. comm. et 
marit, vo. Faillite, Na 239. Contrd ; Renou- 
ard, Droit d'auteurs, t II, p. 216. 

Sur le deuxiSme point : V. conf. : Paris 13 
fevrier 1884 (Gaz Pal. 84, 1, sup. 44). et sur 
pourvoi : Cass. 27 deeembre 1884 (Gal. Pal. 
85,1.176); Paris, 23 novembre 1885 (Gaz. 
PaL 2, 766).— ^az. PcU. 

SUPERIOR COURT-'MONTREAL* 

Contractinfraudofcredxiors'-C C. 1032-10^5 
— Knoxoledge of insolvency. 

One of the defendants sold real estate to 
the other defendant, who was his nephew, 
as well as book-keeper of a firm in which 
the uncle was a partner; and the sale took 
place at a time when, in the opinion of the 
court, the insolvency of the uncle was gener- 
ally known. 

Hdd, That the nephew must be presumed 
to have had knowledge of the uncle's insol- 
vency, and the sale, under C.C. 1035, was 
annulled. — La Banque Nalionale v. Chapmcin 
et al,, In Review, Taschereau, Loranger, 
Ouimet, JJ., May 31, 1887. 

Procedure — Writ of summons — Service. 

A writ of summons was issued in the dis- 
trict of Saint Francis, and directed to any 

* To appear in Montreal Law Reports , 3 S-C* 



bailiff of that district The writ was served 
personally upon the defendants in the dis- 
trict of Beauoe by a sheriff appointed for the 
district of Beauce. 

Held, 1. That a Superior Court writ can- 
not be validly served by any other than one 
of the bailififo to whom it is directed; and 
that the writ in question having been 
directed to any of the bailiflb district of 
Saint Francis, the service of such writ by 
a bailiff of the district of Beauce, was nnll 
and void. 

2. That the plaintiffs having obtained 
judgment by default, under article 89, CCP., 
defendants had properly proceeded against 
said judgment, and all other proceedings 
subsequent to the issue of the writ, by an 
opposition styled an opposition d fin cTon- 
nuleVf and that defendants were entitled, by 
means of such opposition, to have the said 
judgment and other proceedings set aside cm 
account of the nullity of the service. 

3. That in such case, neither the opposi- 
tion, nor the affidavit accompanying the 
same, need comply with the provisions of 
46 Vict., c. 26, sec. 4, the said statute apply- 
ing only to suits in which the defeadants 
have been validly served. 

4. That the opposition need not be accom- 
panied with the deposit required with an 
exception to the form. — The Eadem TaunUhif-n 
Bank V. Wright, In Review, Jettd, Tasche- 
reau, Mathieu, JJ., June 30, 1887. 

CommunauU de biens — Licilaium voUmtaire-^ 
Partage — Propres—IndUiis. 

JugS, 1. Que dans le cas oil un p^re posaMe 
par indivis avec ses enfants des immeubles 
dont il est propri^taire pour moiti^ et les en- 
fant pour I'autre moiti6 comme repr^sentaot 
leur m^re, la licitation volontaiiei antorisee 
par justice en ce qui regarde les minenrs, est 
un veritable partage et en a tons les effets : 

2. Que sous ces circonstances si le pdre 
achate directement ou par personne inters 
pos^, il sera cense avoir tonjoars ^te pro 
pri^taire des immeubles, et, par suite, ces 
biens ne seront pas tomb6s dans la commn- 
naut^ de biens qu'il aura ci^ en se re- 
mariant en secondes nooes, mais lui seront 
restes propres. — Dufort v. Ckicome, Mathieu, 
J., 8 oct 1887. 



THE LEGAL NEWS. 



891 



BaU i)erbal — Expulsion — Dommages. 

Jugi, 1. Que lorsque le bail quoique verbal 
est d^fini et le loyer payable memsuelle- 
ment, le locatear peut demander la r^ilia- 
tion du bail quand 11 y a un mois de loyer 
dedtll; 

2. Que le locatenr qui poursuit en expul- 
sion poor un terme de loyer d(!l, savoir, 
$16.66, peut en m^me temps r^lamer la 
somme de $133.33, balance de loyer & devenir 
dH BUT un bail verbal d*un an, 4 savoir, de 
$200.00, comme dom mages resultant de la 
r^siliation du bail. — Robert v. Chateauvert et 
ai., Gill, J., 25 oct 1887. 

Disistement — Comment U prend effet. 
J'^^i Qu^un d^fendeur pour prendre avan- 
tage d'un d^sistement de Taction signe par 
le demandeur, ne peut obtenir de la Cour la 
permission de plaider de nouveau, mais doit 
simplement produire le d^ist3ment dans la 
cause, lequel aura ainsi tout Peffet qu*il peut 
avoir. — Brunet v. Brunet, Jett^, J., 6 juin 
1887. 

iTiwription pour jugement — Siffnifioation d la 
parlie et non au procureur. 
*fy^if Que lorsqu'une partie a comparu par 
procureur ad litem les pieces de proc^ure 
doivent etre signifi^es & ses avocats; un 
jugement obtenu par d^faut sur une inscrip- 
tion slgnifi^ 4 la partie m^me et non 4 ses 
procureurs ad litem sera renvers^ en re- 
vision. — Dumouchel v. La Cie, du chemin de 
fer du Pacifigue, en revision, Johnson, Papi- 
neau, Taschereau, JJ., 24 sept 1887. 

APPEAL REOISTER-^November Term, 
Montreal, Tuesday, November 15. 

McTavish et ah <fe Fraaer, — Appeal from 
judgment granting a sSquestre, declared pri- 
vileged. Hearing for 21st 

Tass^ & Ouimet Bashen. — Heard on motion 
for leave to appeal from interlocutory judg- 
ment. C.A.V. 

McLeish & Dougall et al. — Heard on motion 
for leave to appeal from interlocutory judjj- 
ment CA.V. 

Parent <Ss City of Montreal, — Motion to dis- 
miss appeal. Granted for costs only. 

Boxer & Jvdah, & -Kimigr.— Heard on peti- 
tion for leave to appeal from interlocutory 
judgment. CA.V. 

Linton et al. de Henderson Lumber Ot).— Mo- 
tion for leave to appeal from interlocutory 
judgment— Motion rejected with costs. 



Spencer <& McQuiOagif <Sc Broicrdng.^Motion 
for leave to appeal from interlocutory judg- 
ment Motion rejected without costs ; Cross, 
J., diss,, as to costs. 

Spencer <Sc McQuillan, & OuMOti,— Motion for 
leave to appeal from interlocutory judgment 
— Motion rejected without costs; Cross, J., 
diss, as to costs. 

Fmser d: Brunette, — Heard on motion for 
dismissal of appeal. Judgment reserved. 

Oilman & Exchange Bank of Canada, — Re- 
hearing. Part heard. 

Wednesday, November 16. 

Eraser <& Brunette, — Motion for dismissal of 
appeal r^ected with costs. 

TassS & Ouimet Bastien, — Motion for leave 
to appeal from interlocutory judgment reject- 
ed with costs. 

McLeish & Dougall et oZ.— Motion for leave 
to appeal from interlocutory judgment, re- 
jected with costs ; Doherty, J;dis8- as to costs. 

Hinault & C?iapdeleine, i FatUeux — Petition 
to take up the instance granted. 

Rascony Woolen & Cotton Manufacturing Co. 
& The Lancashire Insurance Co. — Heard on 
motion for leave to appeal from interlocutory 
judgment C.A.V. 

GUman & Exchange Bank of CaTWMia.— Re- 
hearing concluded. C,A.V. 

Oilman & Oilbert et a/.— Re-hearing. Part 
heard. 

Friday, November 18. 

Boxer d- Judah, & iTimfttfr.— Petition for 
leave to appeal from interlocutory judgment, 
rejected with costs. 

Rascony Woolen ds Cotton Munufactuiring Co. 
<fe Lancashire Insurance Co, — Motion for leave 
to appeal, rejected with costs. 

Allan et al. & Pratt. — Heard on motion to 
send record to Court below. CA.V. 

Oilman <fe Oilbert et al, — Re-hearing con- 
cluded. CA.V. 

Lowrey dc Routh. — Re-hearing. Appellants 
file a retraxit. CA.V. 

Brosseau dc Forgues, — Re-hearing. CA.V. 

Saturday, November 19. 

Massue ds Corporation Paroisse St. Aimi,'^ 
Heard on petition for leave to appeal to Su- 
preme Court. CA.V. 

Sherhrooke Oas ds Water Co, ds Corporation 
of City of Sherhrooke, — Acte granted by consent 
of discontinuance of appeal without costs. 

La Cits de MonirSal ds Les Ecclifmstiques du 
Siminaire de St. Sulpice. — Heard on merits. 
CA.V. 

Banque d^Hochdaga dc Rielle, — Part heard. 

Monday, November 21. 

Banque d^Hochelaga d: Rielle, — Hearing con- 
, eluded. CA.V. 

Thompson ds Molsons Bank. — Heard. CA.V. 

The Mayor etaLds Brovm. — Heard. CA.V. 
! Banque d'Hochelaga ds Ewing et al. — ^Heard. 
* C.A-V. 
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Tuesday, November 22. 

Allen 6c MerchanU Marine Inmrance Co.— 
Jadgment confirmed. 

Be BeUefeuUU & Dewnartoau.— Judgment 
leversed) with cost* in three courts. 

Gauvin & Ledaire et aL— Judgment rever'd. 

Ross <fe Pau^— Judgment confirmed with 
ooBts in three courts. 

Ckrittmoid: RohertsorL—Jxidgmeni confirm- 
ed, Tessier, J., diss. ,^ . , 

CommvinauU des SS. NN. de Jisus et Mane & 
Corporation of Wo/^rtoo.— Judgment confir^d. 

Mamte & Corporation de la Paroisse St. Aimi. 
—Petition for leave to appeal to Supreme 
Court (after expiration of the 30 days), rejectr 
ed with costs* 

Allan et oZ. <& jFVatt.— Motion to have record 
sent to Court below for execution granted. 

MerderA Waterloo & Magog Railway Co.— 
Argument on petition for leave to appeal from 
interlocutory judgment united to argument 
on the merits of the appeal taken from the 
final judgment. 

Beckett de Merchants 5anifc.— Heard. GA-V. 

Wednesday, November 23. 

Ovevremont 4? OvevremonL — ^Heard. C.A-V. 
Oalameau d: OuUbauU.—HesLTd. CAV. 
Rivard & Pooi4<Jtte.— Heard. C.A.V. 
Larivitre <fe iraenauit— Heard. C.A.V. 

Thursday, November 24. 

Downie & Francis. — Heard on motion for 
dismissal of appeal. C.AV. 

jEa; parte /onn /Spear*.— Heard on petition 
for ^6ea«corpt(«. C.A.V. 

Fairbanks deO'Halloran^d: Montre(U, Port- 
land & Boston Railway Co., T.S.— Heard upon 
petition of M. P. & B. Co., garnishee in the 
Court below, to be allowed to make a new 
declaration. C.A.V. 

Mail Printing Co. <fc ixi/lamme.— Hearing 
resumed. 

Friday, November 25. 

Downie & 2^ncw.— Motion granted ; eight 
days allowed to file factum upon payment 
of $10 and costs of motion. 

Fairbanks 6c O'Halloran, 6c Montreal, Port- 
land 6c Boston Railway Co.— Ordered that the 
hearing on the motion be united to the hear- 
ingon the merits. Costs reserved. 

Fix parte /o/in §>€ar».— Application rejected. 

VHU de Ste. OunSgonde 6e Berger et al.— 
Judgment confirmed. 

Taylor de }ye6«ter.— Judgment confirmed. 

MuUarky <fc iTroni^.— Judgment reversed, 
Dorion, Ch. J., dissenting. 

Baldwin 6c Corporation of Bamston. — Mo- 
tion for substitution granted. 

Mail Printing Co. 6c jLajlamme. —Hearing 
concluded. C.A.V. 

McTavish dc ^a«er.— Hearing postponed 
until next term. 



Saturday, November 26. 

The following causes were declBiedpenmks 
for default to proceed within the year :— 

Senical 6c Oot^.- Appeal dismissed. 

Smith 6c Fairbanks. — Da 

Jodoin 6c Banque d^Rochdaga.—Do. 

Windsor Hotel Co. 6c Lunn et wr.— Da 

Exchange Bank 6c Montreal Coffee Co.— Do. 

Gaudry 6c Oagnon.—DO' 

BarrS 6c IKcard.—Do. 

BeckeU 6c Banque Natumale JNa 42).— Da 

Racine et al. 6t Jforrw:- Petition granted by 
consent, but as to costs only. 

Labrecque 6c Cie. de Tabac de JoHette.— 
Judgment reversed. 

Skelton 6c Evans. — Judgment reversed, 
Church, J., diss. 

Senical 6c UoMiflard.— Heard on merit*. 
C.A.V. 

The Court adjourned to December 22. 

INSOLVENT NOTICES, ETC. 

Quebec Official Oaxette, Nov. 19. 

Judicial Ahandommentt. 

Isale Cailli^, mill-owner, township of Aeton, Nor. It 

Henry Dinning k Co., nhipbailden, Qnebeo, fiOT. 3. 

ElE^ar Alexandre Emond, merehani, Qaebee, 

Nov. 10. ^ . . 

lU Geo. Lamontagne. Quebec —W. A Galdwell, 
Montreal, cnraior, Nov. 10. , ^ .. « » c 

Re Frank Langlands (James Langlands k Son).r-& 
C. Fatt, Montreal, ouralor, Nov. 16. , ,« . ^ ,, 

Re Eugdne Pommier, Beanhamois.— W, A Osld- 
well, Montreal, curator. Not- 15. ^_, „ _. , . 

i2« Fletcher Thompson .—H. A Odell, Sherbrooie. 
curator, Nov. ^, .. , 

Re Estate of late Mrs. M. A N- Mercer.— Dividend 
payable Dec. 12. John W. Molsoni Mwitreal, mirator. 

lie Israel Lemay, Beauharnois.— Rrst dividend on 
privileged claims, payable Dec 6, C. Fortin, Beaahar- 
nois, curator. 

Separatum a» to prqpertw 

C^dulie Audelin vs. Joseph Hughes Cadienz, joiner, 
St. Hyaointhe le Gonfeweur, Nov. 14. 

Sasan Ellen Gain vs. Francis Bartels, general agent, 
St. Hyaointhe. Nov.9. „., . „^ • , j, c* 

061ina Gourtemanohe vs. HiUire P6Ioqnm, dexk, bt. 
Hyaointhe. ^ « , . - • ». 

Virginia Dumas vs. L^n Samoisette, farmer, pansh 
of St. John's, Nov. 12. 

Qudtee Official OeuuUe, Nao. 2&. 
Judicial Abandomnenta. 
Z61ire Brouillette (E. Beanchamp k Co.) marchaMiU 
puUique, Montreal. Nov. 18. «,.,»<» 

Anastase Joubert et of., butchers, Montreal, Nov. 21 
Jean Baptiste Scott, Nioolet, Nov. 19. 
Aug. 0. Turootte, St. Pierre, Nov. 4. 

OunUon appointed. 
Re IsaXe Caillid.— J. 0. Dion, St. Hyaointhe, curator, 

Re Chateauvert k Desroohes.— E. Hanion. Mootree], 
curator, Nov. 18. -, . «. «, . . 

Re Richard Duckett.— Kent k Tarcotte, Montresl. 
curator, Nov. 18. .«».«* 

Re Antonin Giguftro. trader. Ste. Justine.— H. A 
B6dard, Quebec, curKtor, Nov. 21. , „ „ ^ , „. 

Re J. A. Michaud k Co., Garleton.— J. B. £. LeteUier, 
Quebec, curator, Oct. 30. 

Re Charles O'Brien.— C. Desmarteaa, Montzeal, 
curator, Nov. 22. ^ „ , 

Re Ferry k Simpson. -C. Desmartean, Mootrasl, 
curator»Kov 24. 
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The danger which may lie in a name was 
illustrated by the case of MUwaukee Malt 
Extract Co* v. Chicago, etc Co. The plain- 
tiffi mannfioctared an article which they 
called " New Era Beer,^ and they wished to 
have a consignment of it carried into the 
State of Iowa. The transportation of in- 
toxicating liquors into that State being 
prohibited, the defendants refused to carry 
it The plaintiffs, alleging that their fluid 
was not intoxicating, applied for a writ of 
Mandamus to compel the defendants to per- 
form their duty as common carriers. The 
Supreme Court of Iowa decided against the 
plaintifiQs^ holding that as they called their 
manufacture "New Era Beer," the pre- 
sumption was that it really was beer, and 
the Statute law of Iowa declared that beer 
was an intoxicating liquor. " The words 
'New Era' added to the word *beer* 
(observed the Court) indicated nothing as to 
the character of the product Suppose the 
plaintifb had tendered to the defendants, 
for transportation, any article denominated 
simply < brandy;' would the plaintiffs be 
entitled to maintain their action for mandor 
mus to compel the defendants to receive the 
article, upon an allegation that it was a new 
kind of brandy which had no intoxicating 
quality? We think not The defendants 
would discover by the name that the article 
is apparently prohibited, and could not 
determine otherwise without resorting to 
chemical analysis, or some other kind of 
evidence. The determination would call for 
the exerdse of a discretion as to what evi- 
dence should be resorted to, and what should 
be deemed satis£Eu;tory. Where an act is to 
be performed or omitted in the discretion of 
a party, the performance cannot be enforced 
by an order of mandamus. In High, Extr. 
Rem. the author says: 'Stated in general 
terms, the principle is that mandamus will 
lie to compel the performance of duties pure- 
ly ministerial in their nature, and so clear 
and specific that no element of discretion is 



left in their performance, but that, as to all 
acts or duties, necessarily calling for the 
exercise of judgment or discretion, upon the 
part of the officer or body, at whose hands 
their performance is required, mandamus will 
not lie. The £B,ct, then, that the product in 
question is not intoxicating, does not, in our 
opinion, give a right to this action. From 
the name of the product the defendant had 
a right to infer that the transportation was 
prohibited, and we think it was not bound 
at its peril to correctly analyse the product, 
or determine otherwise that it was not in 
fact intoxicating. We think that the de- 
murrer was properly sustained." 



The London Lancet does not share the 
opinion recently put forward by some mor* 
bid philanthropists, that hanging is a bar- 
barous method of extinguishing the life of 
persons who are condemned to death. It 
says : *' At length it is beginning to be re- 
cognhsed in France that the brain of a 
decapitated criminal lives, and consciousness 
is maintained for an appreciable time, which 
to the victim may seem an age, after death 
—an opinion we strongly expressed many 
years ago. This ghastly fact, as we have no 
doubt it is, being perceived, it is beginning 
to be felt that executions cannot any longer 
be .carried out by the guillotine. Prussic 
acid is now proposed. If instantaneous 
death be desired, this is clearly inadmissible. 
The period taken to terminate life by poison 
of any kind must needs vary greatly with 
the individuaL In not a small proportion of 
instances we fancy death by prussic acid 
would be considerably protracted, and, al- 
thongh long dying is not so horrible as living 
after death, so to say, yet it is strongly op- 
posed to the interests of humanity to pro- 
tract the agony of a fellow creature dying by 
the hand of justice. Electricity is another 
agent sufEgested. We doubt the possibility 
of applying this agent so as to destroy life 
instantly. We confess that, looking at the 
matter all round, we incline to think that 
hanging, when properly performed, destroys 
consciousness more rapidly, and prevents its 
return more effectually than any other mode 
of death which justice can employ. It is 
against the bungling way of hanging we 
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pxotest— not against the method of execut* 
ing itself. That it is, on the whole, the hest, 
we are eonTinoed." 



The mode in which a thief intends to dis- 
pose of the stolen property, so long as the 
owner is deprived of it, does not affect the 
character of the offence. Is it larceny if the 
owner is not really deprived permanently of 
his goods, but is only made to pay a fraudu- 
lent charge upon them? That was the 
question presented to the Supreme Court of 
Alabama in Fort v. State, June 20, 1887 (9 
Grim. Law Mag. 936). Farm laborers, who 
were hired to pick cotton at a certain price 
per hundred pounds, entered a cotton-house, 
and removed some cotton with the intent to 
place it with some that they had picked, and 
which had not been weighed. The Court 
came to the conclusion that this taking, 
being with the intent of depriving the owner 
of property, and placing it where the taker 
could daimalien on and hold it until the 
ordinary compensation for picking was paid, 
was larceny. The Court cited Reg. v. Ridiarde, 
1 Car. A K. 532, and some United States 
decisions. 



00X7R DE CIRCUIT. 

Sagubnay, 4 septembre 1885. 
Coram BotrrEEiBB, J. 

BOUBGOINO V. SaVABD. 

Action d^injure9---Plaidayer de jugtifiocttion, 

Le demandeur pouisuit le d^fendeur pour 
injures et diffiunation, parce que ce dernier 
aurait dit et r6p6t6 qu'il est un malhonndte 
homme, un voleur, etc. 

Le d6fendeur plaide par exception : " Que 
tout ce qu'il a pu dire au sujet du demandeur 
diff^ des situations de la d^laration en 
cette cause, et que tout ce qui sera prouv6 
avoir €i6 dit par lui est vrai ; que les paroles 
qu'il a pu proSSrer au temps et dans les cir^ 
Constances en question ne sont pas de nature 
A causer des dommages au demandeur, ce 
dernier 6tant connuanx endroits mentionn^s 
en la d^aration, pour ees transactions com- 
merdales et autres auzquelles avaient trait 
les paroles du defendeur." 

Motion du demandeur que ces all^gu^ de 
Texoeption soient rejet^s du dossier : 



L Parce que les all^^s de la dite excep- 
tion sont trop vagues et ne f<Hit pas voir nur 
quoi repose la defense du d^fendenr ; 

IL Parce que I'exc^tion ne dit pas queHsB 
paroles le d^fendenr a prononc6ea, ni ne fut 
voir si les propos qu'il a pu tenir sont de na- 
ture A nuire au demandeur ; 

in. Parce que la dite exception ne dit pas 
quelle est la reputation du demandeur aa 
sujet de ses transactions commerciales. 

A Faigument le d^fendeur dta: Dduie 
V. Beaudry, 12 L. C J. p. 221 (1868), Beandiy, 
J. : '* Qu'un d^endeur pent plaider l^gale- 
ment que tout ce qu'il a dit diffh^ de ce que 
le demandeur alldgue dans sa d^daratioii, et 
que tout ce qu'il a dit est vrai." 

Jugement : Motion du demandeur accord^ 
avec d^pens pour les motiis y mentionn^ 

Charki Angen, procureur du demandeur. 

/. S. PerrauU, procureur da ddfendeur. 

(CA.) 

COUR 8UPERIEUBR 

Saoubnat, 1886. 
Coram Bouihibb, J. 

I. Gautbder v. B. Gauthibb el at, a le dit B. 
Gauthibr, opposant, & les dit L Gac- 
THiHR et al,, contestants. 

Taxation de mhnaire de JmU — Honofmrei 
quand plfuiew^ difendeure ee d^endent i^ 
parimeni^Fhdi d^expert etprocurewr dih 
tirayant 

JuoA: — lo. Que n par vne erreur decaladm 
addiHonnatU lee diffhraUe item* d'lm m^ 
movre de fraie, Fan forme wn total de $119.00 
an lieu de $159.00, etquele mhnoire defroit 
est taxi d la premise de cet Bommee, oonjor* 
irUmefU d Vavisde taxoHan danni^ vne ext- 
cuHon nepeut eneuiie hnaner que paureetk 
tomme de $119.00 d maine que Verrear w 
eoiicofrigieparxm^rMmcnr^jviXtTe: (^ 
mxr exlcuioire pour $159.00 eaifie que teUe r^ 
vieion ait eu Heu, le monitant rioUxmi ten 
r6dwt d $119.00 swr oppoeiHon d la eaime; 

2o. Que troie dffeneee e^ariee par troit difei^ 
deurs qui invoquent lee mimes moyens, 
mais qfd ont comparu et pkridipar le mitne 
procwreuTt donnaiUd ce dernier droit d trois 
honoraires ; 

3o. QueUproimrevrdistToyantadroittPindtat 
dans son mfynaire, et de rkHamerpar eskn- 
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Hon U monUmt des fra%$ cTtm eacperi sans 

icaadon $pieiaU, mime quand U appert qiiU 

n*a point payS id expert, ni fait de dihowr- 

tie d ion wjeL 

Le demandeur avait pouBmyi les d^en- 

deoxB ooDjointement et solidaiiement, paroe 

qa'ila aandent ccMip6 une oertaine qaaniit^ 

de boia aur aa propri^t^ Lea d^fendeun 

oompanuent et plaiddrent s^par^ment lea 

mdmea moyena par le mdme procareur. 

Apr^ expertiae par an arpenteur. Taction fdt 

renvoy^e &ute de ptenve. 

Le procareur distrayant des d^fendeurs fit 
preparer aon m^oire, et chargea on hono- 
raire aor chaqoe d^fenae ; maia par ane er- 
reor de calcal, le total des difi^rents items 
ne fat port4 qa'A $119l00 an liea de $159.00, 
et le m^moire fat oertifi^ A $119. Apr^ avia 
de taxation, le m^moire fat tax6 A cette der- 
ni^ aomme^ Le procarear distrayant prit 
an extoitoire en son nom, mais an dernier 
moment^ a'aperoevant de Ferrear de calcal 
oommiae, il fit ^maner le bref poar $159.00, 
sans aacane formality de revision, ni avis A la 
partie adverse. 

Maia, dans le montant dea fraia r^clamte 
se trouvait comprise one somme de $80.00^ 
frais de Tarpentear, experC qai avait agi dans 
lacaaae. 

Le demandear fit oppoaition afln d'annaler 
poar partie, all^goant qa'an aenl honoraire 
devait dtre accord^; qae Ton nepoavait r^ 
clamor plas de $119.00 va les raisons ci-des- 
sos, et sartoat qae le procarear distrayant ne 
ponvait inclaie dans son m^moire et r^cla- 
mer par execution les $80.00 daes A Texpert, 
n'ayant jamais d^bours^ toute oa partie de 
cette aomme. 

£t A I'appai, Toppoaant disait : Le m^moire 
de rexi)ert doit 6tre tax6 s6par6ment (7eat 
k ce dernier A prendre Finitiative^ Ordonn. de 
1667, ait 15, et les parties ont int^t A le dis- 
cnter directement avec loi. L'arpentear ne 
se peat troaver en position meilleare que le 
Sharif qai doit laire taxer son compte avant 
de r^damer, Art 705, G. proc., et qa'an tiers- 
saisi, 15 L C. R. p. 152. 

La aaisie a M pratiqa^e aa nom da proca- 
rear distrayant, et bien qae oe soit les d^en- 
deors qai conteateot I'opposition, n'empdche 
pas qae ce soit lai qai rgclame en verta de la 
distraction qa'il a obtenae. Le droit & la 



distraction repose sar la pvteomption que lea 
d6boars6B oa la plas g;iande partie d'ioeox 
ont en r^lit6 6t6 faitei par I'avocat GL proc. 
£ran9ais, art 133. Merlin oommentant oet 
article, K^pert voL 4, p^ 631, ooL 7, £ut re- 
marqaer : Aa sarplas, Tarticle 133 da code 
de proo6dare ne permet aax avoa6i de de- 
mander la distraction des d^pens A lear pro- 
fit qu'en affirmant lors de la piononciation da 
jt^ment qa'ils ont fait la plas grande partie 
des avanoes. De U, Tarr^t, etc. 

Bioche,Dict deproc6d., vol 3,pi 98: "La 
distraction des d^pens est le droit accords A 
on avoa6 de toucher $e» dibourUe et honorairea 
sar les d6pens adjngte A la partie, etc. 
n y a plus, les avances ayant 4lt6 r^ellement 
faites par Tavoa^, etc." Pigeao, proc, voL L, 
p. 419, liv. 2, part 3, tit 2, ch. 4» est encore 
plas explicite. 

Comme on le voit, il s'agit toqjoiurs de pio- 
t^r Tavocat oa Tavoa^ poor les d^boarste 
qu'il a rfellement faits et pas plus. 

n est vrai qae notre code n'exige pas I'afllr- 
mation oonnae en France ; mais le prindpe 
sar lequel repose la distraction est le mtee 
chez noas qa'en droit francais- H est proav6 
qae le procarear distrayant n'a fait aacane 
avanoe A I'expert 

La raison qai engageait Toppoaant A insis- 
ter sor Papplication rigoarease des principea 
qai r^issent la distraction de frais, c'est 
qu'il y avait des crtendera hypothtouies qai 
risquaient de perdre partie de leurs cr^anoea 
si les frais de Tarpenteur 6taient oolloqu^ par 
privilege au mtoie rang qae les autres frais ; 
oe qui ne pouvait manquer d'avoir lieu, vu 
33 Vict C. 17, amendant Tart 606 da oodede 
procMure, et Tamey <k Bethune, M. L R., 1 
Q.B.28. 

L'opposant faisait aoasi motion poor fairs 
reviser le memoirs et sp6dalement poor faire 
retrancher les fhus de I'expert 

Les contestants r^pondaient : 

Que I'erreor cl^ricale commise dans I'addi- 
tion des frais pouvait Stre oorrigte par le pro- 
tonotaire, sans revision da mdmoire. 

Que plusienrs d^ndeurs ont droit de se 
d^endre s6par6ment, mdme quand leuxs 
moyens de defense sent les mftmes. 

Qae sous notre code, le procnreor distray- 
ant pent inclure dans son m^moire tons les 
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frais taxables et dtia^^Beauchetne & Paccwd, 
et Degprl & Uderc, 15 L. C. R 193. 

Que le fiut d'inclure dons le m^moire lea 
frais de rezpert ^qnivaut & la taxation sp^ 
ciale A la diligence de oe dernier, que Toppo. 
sant pr6tendait dtre de rigoeor. 

JvQi : Que lea trois honoraires devaient 
6tre aocord^s. La somme rgclam^ r^doite & 
$119.00, et Toppoaition zenvoy^e quant au 
Buiplus, sans frais. 

La Gour faisant observer qu'il edt 6t6 plus 
r^gulier de faire taxer sp6cialement le 
compte de I'arpenteur ; que Topposant au- 
rait pu faire suspendre les proo6d^ surla 
saisie, pour faire taxer r^gulidrement ce 
comptei mais ne pouvait s'opposer A la saisie 
afin d'annuler. 

Cluirles Angergf procureur de Topposant 

/. S. PerrauUf procureur des contestants. 
(cxM 

QUEBEC DECISIONS. • 
Action par femme commune en Vahtence de 

son mari, 
Juot : — Qu'une femme commune, dont le 
mari est absent depuis dix ans, ne peut pour- 
suiviB en son nom pour r^clamer des biens 
mobiliers k elle sp6cialement donnas pendant 
Tabsence de son mari; ces biens tombent 
dans la communaut^, et la femme ne peut 
porter une action, mdme autoris6e de justice, 
avant de se faire envoyer en possession pro- 
nsoire des biens de son man absent, si elle 
a droit (C. C. 636). La femme, dont le mari 
est absent, peut 6tre autoris^e par justice A 
ester en jugement (C. C. 180); mais ce ne 
pent dtre que pour la pouisuite des droits qui 
lui sontpropres, et nonde droits appartenant 
A la communaut^ qui n'est pas dissoute et 
dont elle n'apas Tadministration. — Dasylva 
v. LizoUe, Cour de Grcuit, Casault, J., 28 mai 
188L 



Bailr^R^rationS'-Saine-^agerie — Droit de 

mite — Frais, 
Jug6:— Qu'un locataire avant de quitter 
les lieux qu'il occupe en vertu d'un bail au- 
thentique et qu'il pretend Stre inhabitables, 
doit mettre en demeure son locateur d'avoir 
k les r^parer sous un d^lai d^termin^, et & 



d^ut parle locateur dese oonfbimeriU 
sommation, le locataire pentse pounroiien 
justice pour fairs r^silier le bail ; 

2. Que s'il y a dans le baU une daose sp6- 
ciale par laqueUe il est dit que le locateur ne 
sera tenu A aucune reparation pendant tonte 
la dur^ du bail, pas mdme k tenir ls8 iisox 
clos et converts, le locataire sera loi-meme 
tenu aux reparations s'il deviant ntosBain 
d'en faire ; 

3. Que si un locataire quitte les lieux et en- 
Idve sea meubles avant Pexpiration da bdL 
une saisie-gagerie par droit de suite pourra 
emaner pour la balance du loyer tant 6diQ 
qu'A ecbeoir, et le jugement pourra oondam- 
ner le d^fendeur A payer sans d^lai le loyer 
echu, et quant au loyer & echeoir an for et i 
mesure qu'il deviendra dtl et ^cbu, et ]a ssi- 
sie-gagerie par droit de suite sera d^darfe 
tenante jusqu'ft complete execution da joge- 
ment ; 

4. Que dans une cause de oette natoie, le 
montant des frais sera determine parle moo- 
tantdu loyer tant^cbu qu'& ecbe(Hr, et non 
par le montant du loyer ^chu au moment de 
raction.— i9fmnu»w v. Oravd, Cour de Grcuit, 
Caron, J., 25 figvrier 1884. 



Abandonment of property — Joint cwator. 

Hhld:— That although articles 763 dir^. 
C. G P., as amended by 48 Vict., ch. 22, nse 
the expression " a curator," there is notbing 
in the law to exclude a joint cnratorship com- 
posed of two or more persons. 

2. That the appointment of a curator is in 
the Court or judge, and not in the eieditns, 
but creditors attending the meeting will be 
heard, and their suggestions as to the ap- 
pointment will be considered by the Conri 
--In reBea/udet & Ckinic S. C, Stuart, Oi. J^ 
September 6, 1887. 



BiOet promiswire— Novation. 

Jcot :— Que la d^livranoe par un d^iteoi 
A son cr^ancier du billet promissoire d^iQ 
tiers en paiement d'nne dette, n'opeie pas 
novation, A moins que I'intention du cr§ftn- 
cier qu'il y ait novation ne soitexpressdment 
et clairement exprim^e. — Lagueux \. JofteiUt 
Cour de Circuit, Caion, J., 21 mai 1886. 
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Criminal informaiian — Libel — Option of 

remedy. 
Hkld :~1. That the remedy by a criminal 
information, for a misdemeanor of a gross 
and notorious kind, filed in the Conrt of 
Queen's Bench, at the instance of an indi- 
vidual, by the Clerk of the Crown, exists in 
this province ; 

2. That such information can only be filed 
by leave of the Court, the exercise of such 
remedy being thus placed within the discre- 
tion of the tribunal; 

3. That the Court will take into considera- 
tion all the circumstances of the charge be- 
fore it will lend its assistance to this extra- 
ordinuy mode of prosecution ; 

4. That when the prosecutor has chosen 
another remedy, which he has not expressly 
renounced, he cannot obtain leave to file a 
criminal information. -- JEr parte G^FarreU, 
Court of Queen's Bench, criminal side. Cross, 
J., October, 1887. 



DomUionf Action io revoke— Saitie'conservatoire. 
Hhld: — That a donor demanding there- 
vocation of a donation for cause of ingrati- 
tude, may cause the issue of a saisie^oMervd- 
toiret pending the action, to attach in the 
hands of the donee the efibcts donated, and 
also any moveables replacing those donated. 
— Oyan v. Cryan, 8. C, Beanoe, Angers, J. 



ExlctOeur te^tamentaire — NominaHon par le tri- 
bunal — Destitution — Dur6e de Vexicution. 

JvGk: — 1. Que la nullity de la nomination 
par justice d'un ex^cuteur testamentaire, 1'^ 
cb^ance du temps fix6 pour la dur^ de ses 
pouvoirs, et sa mauvaise administration, ne 
Bont pas des moyens incompatibles, et qu'ils 
peuvent ^tre tons les trois joints dans une 
action pour sa destitution et sa d^possession ; 

2. Que des pr^ts amplement garantis faits 
I'un A un des l^ataires en usufruit, pour lui 
permettre de faire un voyage que requiert sa 
sant6 et que lui prescrivaient ses medecins, 
etl'autre Ala mdre des l^ataires pour r^ 
parer une propri^t^ appartenant & elle et k 
tons les l^ataires moins un, qnoiqu'ils ne 
soient pas I'emploi des deniers sp^ifi6 dans 
le testament, ne sont pas, en I'absenoe d'nne 
preuve (}u'ils eussent pu dtre avantageuse- 



ment plac^ de la manidre voulue par le tes- 
tateur, une cause de destitution ; 

3. Que, lorsque, dans un testament qui a 
regu son execution par la mort du testateur 
avant la mise en force du Code Civil, le tes- 
tateur a exprim^ la volont^ que Tex^cution 
du testament fut continue jusqu'A I'arriv^e 
d'un ^vSnement d^termin^, et que les ex^cu- 
teurs sont morts sans se donner les sucoes- 
seurs que le testateur les avait charge de 
nommer, le tribunal, ou le juge, peuvent, en 
vertu des pouvoirs que leur en confgre I'ar- 
ticle 924 C. C, et sans donner A cet article un 
effet r^troactif, nommer un ex^uteur pour 
continuer I'extoition du testament ; 

4. Que I'arriv^ de I'^v^nement indiqn^ 
par le testateur comme terme de I'ex^cution 
de son testament y met fin, lors m^e que 
les ex^cutenrs n'ont pas pu completer ce dont 
ils paraissent avoir ^t^ charg^— Choutnard 
V. Chouinard, C. 8., Caeault, J., 22 nov. 1886. 



COURT OF APPEAL. 

London, Nov. 7, 1887. 

Before the Master of the Rolls and Lords 

JusncBS BowHN and Fry. 

In rb Johnson. 

Contempt^Interference with the administration 

of justice— Acts not eommitted in face of 

(he Court 
This was an appeal by Johnson, a solicitor, 
from an order of Mr. Justice Kekewich, sit- 
ting as Vacation Judge, for committal to 
prison for contempt of court It appeared 
that there was an action of " Jonas v. Long 
et al," in the Lambeth Coimty Court, in which 
a solicitor named Robinson was acting for 
the plaintiff, and Johnson was acting as 
solicitor for Harris, one of the defendants. 
On the 16th of August, an application was 
made to Mr. Justice Kekewich, sitting as 
Vacation Judge in Chambers, to stay pro- 
ceedings under an order made by the County 
Court Judge in the above action pending an 
appeal to the Hieh Court. Robinson and 
Johnson were both present before the judge, 
and after the application had been disposed 
of, it appeared, as stated in the affidavits 
filed on behalf of the plaintiff and Robinson, 
that when they got into the hall outside the 
judge's chambersi Johnson began to abuse 
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BobinooD, and oontinned to do so nntil they 
arrived downstairs at the Temple Bar en- 
trance to the building, when Johnson called 
Bobinson a "liar" and a "d— d perjured 
scoundrel,'* and shook his fist in Robinson's 
face, without, however, actually striking 
him. Robinson also stated in his affidavit 
that while in the judge's chambers Johnson 
would not let him see the judge's endorse- 
ment on the summons, but snatched it from 
his hands, and the judge rebuked Johnson. 
Next day, on Robinson's application, Mr. 
Justice Rekewich gave leave to serve John- 
son with notice of motion to commit him for 
contempt This notice was not served per- 
sonally, and when the motion came on in 
court on August 24, as Johnson did not 
appear, Mr. Justice Kekewich ordered the 
motion to stand over till August 31, and 
copies of the notice of motion to be sent by 
registered letter to Johnson's address. This 
was done, the affidavits in support of the 
motion being sent in the registered letter. 
Johnson did not appear on August 31, and 
Mr. Justice Kekewich made an order of 
committal, the order stating that " it appear- 
ing by the evidence that the said Johnson 
did within the precincts of this court threaten, 
assault and intimidate the said Charles 
Robinson, and this court being of opinion, 
upon consideration of the facts disclosed by 
such evidence, that the said Johnson has 
been guilty of contempt of this court, it is 
ordered that the said Johnson be conunitted 
to prison for his said contempt" From this 
order Johnson appealed, and filed an affi- 
davit, in which he denied having used the 
language attributed to him or having intimi- 
dated Robinson, and stated that he was at 
the time suffering from personal trouble, and 
that he regretted his language and act& He 
also denied that he was personally served 
with the notice of motion, and said that he 
bad no knowledge of the notice of motion 
until August 23. 

Mr. Oswald (Mr. F. Watt with him), for 
Johnson, contended that there was no con- 
tempt of court A judge sitting at Chambers 
did not constitute a court, and there was no 
power in a judge at Chambers to fine or 
imprison. (JR. v. Faulkner, 2 Cr. M. & R., 
1525.) The Judicature Acts had not enlarged 



his powers. There could be no ^ ooniempt 
of court " where what took j^Aao& ooeorred 
at Chambers. Further, even if the judge at 
Chambers was sitting in court, there was no 
contempt here, what happened being mere 
personal abuse, and not an attempt to intei^ 
fere with the course of juatioe. 'Oxn was 
no insult to the judge {Ex parte WUUm, 1 
I>owL N.& 805 ; Republic of CoOa Riea v. 
Erlanger, 46 L. J^ Ch., 375) ; and conaidaring 
where the alleged violent language took place, 
the contempt, if any, was not ocHnmitted 
within the precincts of the court He abo 
contended that the proceedings w«e irre- 
gular, as the notice of motion to commit had 
not been personally served, and no sufficient 
notice of the application had been gfven to 
the solicitor. 

Mr. Johnston Waison, for the respondento, 
was not called upon to argue. 
The Court dismissed the appeal 
The Master of the Rolls said that be woold 
take no notice of what took place before the 
judge at Chambers on the day in quflsttan, 
but when the solicitors left the room, Johnson 
began his in&mous conduct (whether cloee 
to the judge's door or within a particular 
building was immaterial), and continued it 
down the stairs to the door of the building. 
His disgraceful conduct consisted in his using 
vile language to the other solicitor in con- 
nection with the proceedings before the 
judge, who had given a decision againsthim. 
Was that an insult to the administration of 
justice ? No doubt it was intended to be an 
insult to the administration of justice and to 
bring it into contempt, and there could be no 
doubt that it was an insult to the adminis- 
tration of justice. The matter then came 
before the judge in court His Lordship (the 
Master of the Rolls), having dealt with the 
argument that Johnson had no notice of the 
motion before the judge, said that he was 
clear that Johnson had actual notice of the 
application, as the notice and affidavits were 
sent by restored letter to his office and 
private address and not returned through 
the Post Office, and Johnson had not sworn 
that they did not come to his notice. The 
judge having made an order for his com- 
mittal, the solicitor, instead of going before 
the judge and apologizing, appealed to this 
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court, and it was argued on his behalf that 
no contempt had been committed in the 
ooort It did not follow, however, that there 
was no contempt of court It was also 
argued that a judge sitting in Chambers was 
not sitting in court, and therefore what 
occurred was not a contempt of court It 
was not necessary, however, that the thing 
should take place in court, or be a contempt 
of a judge who was sitting in court All that 
was necessary was that it should be a con- 
temptuous interference with judicial pro- 
ceedings, the judge acting in his judicial capa- 
city as a judge of the High Court. That was 
laid down by Chief Justice Wiimot, in a pre- 
pared judgment in 12. v. Almon, set out at 
length in "Opinions and Judgments of 
Wiimot, C. J.," at p. 266, which judgment, 
however, it was not necessary to deliver. 
The doctrine there laid down was approved 
by Lord Lyndhurst in Ex parte Van Sandau 
(1 Phillip's Reports, 445). That doctrine was 
applicable to proceedings before a judge, 
where a judge was acting judicially in his 
office as a judge of the High Court, whether 
in court or in a private room ; and any one 
who interfered with that judicial proceeding 
so as to bring it into contempt was guilty of 
contempt, not of the judge* but of the court of 
which that judge was a member. That doc- 
trine applied to what was done by the judge, 
wherever sitting, if he was exercising his 
judicial functions. Moreover, it was not 
confined to a judge, but applied to a master 
of the court That appeared from Ex parte 
Wilton (1 DowL N.&, 806). The act here took 
place inmiediately after the decision of the 
judge, and it was intended to throw con- 
tumely and insult upon what the judge had 
done and to interfere with the administra- 
tion of justice. Whether a judge sitting at 
chambers was or was not a court he would 
not decide, but at any rate the judge was 
acting for the court, and the insult was a 
contempt of the court whose representative 
the judge was. The solicitor was then sum- 
moned to appear in court before the judge, 
and the solicitor, having notice of the appli- 
cation, deliberately abstained from appear- 
ing before the judge in court on the 31st of 
August The judge then had power to order 



his committal, and the order was perfectly 
right 

Lord Justioe'BowEK said that the law had 
armed courts of record with the power of 
preventing and of punishing hrevi manu 
attempts to interfere with th0 administration 
of justice. It was upon that ground that 
insults to judges, witnesses, and jurors were 
not allowed. And it was upon that ground 
that persons engaged in judicial proceedings 
in courts of justice were protected both in 
going to and returning from the courts. Had 
that principle been broken here? At the 
entrance to the building the solicitor insulted 
and all but assaulted, if he did not actually 
assault, the other solicitor. Was not that a 
gross interference with the administration of 
justice? It was immaterial whether the 
offence was committed in the face of the 
court, provided it amounted to an interfer- 
ence with the administration of justice. It 
was not necessary to consider the power of 
the judge at chambers to commit for con- 
tempt, as the judge was sitting in court when 
he made the committal order, though the 
contempt occurred in connection with pro- 
ceedings at Chambers. The protection thus 
afforded to persons attending the judge at 
Chambers would equally apply to persons 
attending the other officers of the court, such 
as the masters. The punishment inflicted 
by the learned judge was quite right and was 
richly deserved, and the appeal must be dis- 
missed. 

Lord Justice Fby was of the same opinion, 
and had nothing to add, except to express his 
surprise that an officer of the court should 
have brought this appeal, and it might be 
that other persons would have to consider 
the conduct of this solicitor. 



FAILURE TO PAY OVER CLIENT'S 
MONEY, 

On November 1, before Mr. Justice Manisty 
and Mr. Justice Charles, an application on 
the part of the Incorporated Law Society 
against Charles George Barnes, a solicitor, of 
Hastings, was heard. In July, 1885, he, as 
solicitor for one Jenner, administrator for 
Mary Jenner, had received various sums of 
money owing to the estate, amounting to 
£214. Various applications were made by 
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his clients for payment, bat without effect 
In July, 1886, another firm of solicitors were 
instructed by them to apply to him for pay- 
ment, and he wrote to them making various 
excuses — that he was very busy, or out of 
town, or suffering from rheumatism, <&c. 
Failing to obtain payment, the solicitors 
brought the matter before the Incorporated 
Law Society, who, in November last year, 
made a communication to him, in answer to 
which he wrote a long letter, the substance 
of which was that he had received a notice 
firom a trustee in bankruptcy of his client 
not to part with the money, and he sent an 
account which made the balance due £126. 
On January 8, however, he wrote another 
letter, stating that the notice had been with- 
drawn, but nevertheless, notwithstanding 
repeated applications, he had not paid the 
money. The case had been once adjourned, 
at the request of the solicitor, but he filed no 
affidavit until, after a further indulgence to 
two o*clock, he filed an affidavit which 
ascribed his failure to pay over the money — 
first, to the notice not to pay it, and next to 
the withdrawal of a secret partner who had 
given a guarantee to their bankers which 
he in March last withdrew, in consequence 
of which they closed the account, which was 
overdrawn. Owing to this, he said, he had 
not been able to pay the money, which, how- 
ever, he now undertook to pay within forty- 
eight hours. 

Mr. Justice Manisty said the case was 
not one in which there appeared to have been 
a deliberate design to deprive the client of 
the money. Nevertheless, it was a case 
which could not be passed over without a 
sentence of some severity, though the Ck)urt 
did not think it a case for striking the solici- 
tor off the rolls. The order must be that he 
be suspended from practice for twelve 
months, and also that within forty-eight 
hours he must pay the money due or be 
struck off the rolls. — Law Journal 



INSOLVENT NOTICES. ETC. 

Quebec Official Gazette, Nov, 26. 

Dividend*, 

Re Ars^ne Nerea — First and final dividend, payable 

Deo. 10, 0. Desmartean, Montreal, curator. 

Re Joseph Parent—First and final dividend, pay- 
able Deo. 13, P.J. Basin, Quebec, curator. 



Sej^araUon as toPropetth 

Marie Anne Gloatier tb. Joeeph Ooatier, retkatn- 
Uwr, Three Riven, Sept. 16. 

D^Uma Daolt vs. ImlSl Iiemay, Beeahiniois,Nor. 
22. 

Philomdne Laorendeaa ti. Joeeph Cocriveaalt, Ib- 
SOK, Nov. 21. 

Elisabeth Renand vs. Adolphe Ethier. esipentir, 
Ste. Cun^nde, Nov. 4. 



Quebec Qgleial Oasutte, Dee. SL 
Cwraton iigipoiitted, 

R« Z^lire Broaillette (E. Beanebamp ± Co.V-C 
Desmartean, Montreal, enntor, Nov. 26. 

Re J. D. B. Boisvert, DrommODdville.— J. HcD. 
Halns, Montreal, enrator, Nov. 24. 

Re Etta Carpenter (Henry Dinninff ^ (M-T^ 
O'Neill, Quebec, onrator, Nov. 28. 

ReE.A. Emond.— H. A. Bedard. Qnebee. enrator. 
Nov. 30. 

Re Harris, Heenan & Go., leather nerehants.-S. 
C. Fatt, Montreal, curator, Nov. 29. 

Re Joubert k Pepin. — C. Detmarteaa, Mootretl, 
curator, Dee. L 

Re Theodore Pelletier.— C. Millier and J. J.GhffiUi. 
Sherbrooke, joint onrator, Nov. 29. 
Ditndende. 

Re AlioeM. Swel well c< o^— First and final divi- 
dend, payable Dec. 20, J. M. M. Daff, Montml. 
curator. 

Re L. H. Laflenr, Yaiiuuika.~FirBt dividend, paf- 
able Dec 28, Kent & Tnrcotte, Montreal, curator. 
S^^araiion qm to juroperly. 

Bfarie Alice Boilard vs. Eugene Charles Caibonneaa, 
clerk, township of Montminy, Nov. 26. 

Flore Fautenx vs. D^ir^ Drainville, j^ysidsa, 
Berthier. Nov. 14. 



GENERAL NOTES. 

La Coor d'assise de Moeoon a ja«€ derai^mmeDt oae 
aventuriire, d'nn genre tout i fait extraordinaire, qai 
^tait connue sons le nom de '* Main d'or." 

Cette dame a pass^ toute sa vie 4 voyager en Eoropt 
et k faire des dupes. Elle s'est marite dans diff^ieots 
pays seise f ois, dont ane seulement en Russit. I>eiu 
de ses mariages ont €16 oontraot^ i Paris et troia eo 
AUemagne. Elle vivait plosieurs mois avee chacao d« 
ses maris et. aprte I'avoir d^ponilM de sa fortune, dii- 
paraissait ponr aller 4 la reoherofae d'nne noarelle 
dupe. 

U y a quelques ann^*Ia *' Main d'or " arait H^ 
jug^ d^4 4 Moscou pour escroqueries et on Tezilft n 
Sib^rie. L4, eUe snt squire le oommandsnt de U 
place oh elle ^talt internee. II T^poosa et B'eof ait 
aveo elle 4 Constantinople. 

La " Main d'or " abandonna encore son msri nm 
et revint en Russie, oh, pendant deoz ans, elle eoati. 
nua 4 vivre d'ezpidients de toute sorte. On VutH^ 
enfinsurlaplainted'unenonTelle dupe qn*elJe srait 
faite et elle 4choaa sur les bancs de la Coor d'atf^tf* 
qui vient de la eondamner encoie oae f ois 4 Is depor- 
tation. 
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Mr. Justice Tait, in the Sbefford election 
case which will be found in the present issue, 
has stated very clearly the grounds upon 
which he rests his decision that the session 
ought to be counted in the six months under 
the election law. Mr. Justice Bourgeois, at 
Three Rivers, has decided that the session 
cannot be counted. In this view it is under- 
stood that Justices Taschereau and Davidson 
concur. On the other hand Mr. Justice 
Caron has given a judgment in the same 
sense as that rendered by Mr. Justice Tait 



An interesting question of club law was 
presented in Oebhard v. The New York Club 
(N. Y. Daily Reg., Nov. 15, 1887). The 
The Supreme Court of New York (Barrett, 
J.) dissolved a temporary injunction granted 
to the plaintiff enjoining the club from 
taking? proceedings for his expulsion from 
membership^ The Court observed :—" It 
surely needs no extended discussion to point 
out that the issue raised by the plaintififs 
earnest denial of the charges is an appro- 
priate one to be tried by the club itself under 
its constitution and by-laws. These are 
questions of honor between gentlemen with 
which the courts have primarily nothing to 
da When the plaintiff became a member 
of this club, he agreed to its constitution, 
which expressly provides the code regulating 
such offences, the tribunal for their trial and 
the procedure. The board of directors is, in 
fact, expressly authorized to expel a member 
for conduct which it shall consider danger- 
ous to the welfare, interests or character of 
the club. Now, surely the board may law- 
fully say that it considers the conduct of the 
plaintiff— should the charges be proved — as 
coming within this provision. It certainly 
would be dangerous to the character of any 
association of gentlemen to have among 
them a member who has secured money, 
however honestly earned, by dishonorable 
means, and who retains it, even legally, by 
discrediti4g a fellow member's word, and 



repudiating his own. The club, therefore, 
has ample jurisdiction to try the plaintiff 
upon these changes, while this court is entire- 
ly without jurisdiction in the specific pre- 
mises. A court of equity will undoubtedly 
see to it that the accused member has a fair 
hearing, and that the club proceeds in 
accordance with the principles of natural 
justice. Thus the member is entitled to due 
notice of the hearing, to a statement of 'the 
charges, to hear what his accusers have to 
say, and to an opportunity of explanation. 
Unless these and still other rights, not neces- 
sary to be here specified in detail, are accord- 
ed, a court of equity will treat the proceed- 
ings and judgment as null and void. But 
before the club can be charged with having 
denied these rights, it should at least be 
permitted to grant them. The question of a 
fair hearing can only be solved when all the 
proceedings thereon are before us. Upon 
the hearing, the plaintiff can object to any 
particular member of the board, and if good 
and sufficient reasons for his challenge are 
furnished, the member may retire. If he 
remains, the reasons can subsequently be 
weighed when the court is asked to re- 
instate upon the claim that the ordinary 
principles of natural justice have been vio- 
lated. But such reasons must be substan- 
tial The jurors provided for in the organic 
law of the club are not to be lightly set 
aside. They are disqualified only when 
their sitting in judgment is, under clear and 
convincing facts, manifestly repugnant to 
those principles of justice which should 
govern in every inquiry however formal. So 
as to the denial of counseL The president 
had no more authority in this matter than 
any other member of the board. The plain- 
tiff, if he desired to raise this point effective- 
ly, should have appeared with his counsel 
before the board, at the time and place 
appointed for the hearing, and should then 
and there have claimed his privilege. He 
may still do sa If it is denied, the question 
will then be properly up for decision. T may 
say, however, that my impression favois the 
plaintiffs contention in this regard, and I 
should deeply regret to learn that the assist- 
ance of counsel had been denied to any man 
struggling against an accusation involxiug 
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Qot only his interests, bat his honor, by a 
respectable and enlightened body of Ameri- 
can gentlemen. My conclusion is that the 
plaintiff mast exhaust his remedy within 
the club before appealing to the courts ; that 
he cannot stop a proceeding of this character 
in limine, and that thus far, the club has 
acted strictly within its lawful jurisdiction 
under the constitution, to which the plaintiff 
(as well as all other members) has given his 
written assent" 



The attempt to make Mrs. Langtry a 
citizen of the United States was beset 
by some difficulties. It appears from 31 
Fed. Rep. 879, that Mr. Justice Field, of 
the U. 8. Supreme Court, holding the Grcuit 
Court at San Francisco, doubted the legality 
of the declaration of citizenship made by 
Mrs. Langtry at her hotel. He did not think 
the statutes gave authority for the clerk to 
take the records from the court, or to take a 
declaration anywhere but in open court To 
permit the proceeding to pass without com- 
ment would establish a dangerous precedent, 
and gross abuses ; those wishing to receive 
the sacred trusts of citizenship should 
attend at the place of the legal custody of 
the records. The law of 1876, 19 St 2, c. 5, 
permitting the declaration to be taken before 
the clerk, did not authorise the clerk or 
deputy to remove records. Her counsel re- 
plied, that in the case of the widow of 
President Barrios of Guatemala, the records 
were taken to her hotel. Mr. Justice Field 
was not aware of that fact; the precedent 
was bad, and he suggested that Mr. Barnes 
inform Mrs. Langtry of the Court's doubt as 
to the legality of her declaration, which she 
could remove by repeating the declaration 
before the clerk at his office, or in open Court 
The Court says in a note that the public 
journals state that Mrs- Langtry is not a 
feme sole; thsLther husband lives in Engand. 
If this be so, a wife is, by law, a citizen of her 
husband's country. No person can be a 
citizen of two countries. 



SUPERIOR COURT. 

S wEM t mtT BGH, Nov. 2i, 1887. 
Coram Tait, J. 
Thb Dbntal Assoqatioh or Qubbk t. 

Grahail 
Dental A$$oeiaHon Aet-^AetUm for P^wtif 

Popukar acUan. 
Held : — That a tuii, to recover a pendt^ wtder 
the Dental Atiociation Act, 19 not a popniar 
action within the meamng of Chap. 43 of 
27-28 Vic, when ingtihUed by the Amekh 
turn, and therefore cm afJMaml u tn- 
necessary. 
Per Curiam.' The plaintiffi are incorpo^ 
ated by 46 Vic, cap. 34 (Q.), and sectira 
19, as amended and replaced by Sec. 4 of the 
Act 49-50 Vic, capw 36, enacts that profleco- 
tions instituted for the recovery of any 
penalty imposed by the Act may be institated 
and sued for in the name of the anociaUoo. 
or by any person in his own name in the 
same form and under the same rules of pro- 
cedure as ordinary civil actions for the 
recovery of debt in the Circuit or Superior 
Court, as the case may be, and by section 21 
of said first cited Act all fines imposed bj 
said Act are payable to the Treasurer of the 
Association and form part of the foods 
thereof 

The present action has been institated by 
and in the name of plaintifb, under said 
section 19, to recover penalties alieged to be 
due by defendant under said section, for 
having practised in this province as adentist 
for remuneration, etc, not being licensed by 
the Association or registered as a member 
thereof. 

The defendant pleads that thia is a popnlar 
action within the meaning of the Act of tbe 
late Province of Canada, 27-28, Vic, cap-4S» 
requiring an affidavit 

The object of that statute was topreveot 
defendants from causing such actions ii(^ 
qui tarn, or popular actions), to be institated 
by friends of theirs who were in collosion 
with them in order to £ni&trate and deUy 
such actions. But here the plaintiSs are 
authorized to bring and have brought tbe 
action in their own name, to recover penal- 
ties imposed for their own beneitand pro- 
tection, and, although tbe Btalpte aayt the 
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action may also be instituted by any person 
in his own name, yet when it is instituted by 
and in the name of the Association, I do not 
think it is a popular action within the mean- 
ing of the Act above cited. The circum- 
stances seem to repel the possibility of the 
action having been instituted by a friend of 
defendant in collusion with him, when plain- 
tiffs sue for penalties which the statute gives 
them as a protection against the violation of 
their own charter. I think, therefore, the 
excepHon should be dismissed. 

/. P. Noyes, Q. C, for plaintiff. 

T. Amyra/uldf for defendant 

(J.P.K) 



SUPERIOR CX)URT. 



Bedford, Nov. 25, 1887. 
Before TArr, J. 
Be Seeffobd Election, Gaoaillk v. Audbt. 

Dominion Controverted Elections Act— Limit of 
Six Months under sections 32 and 33. 

Hkld :— 1. That (he tuord ** trial** in section 82 
of the Dominion CorUrtAxrted EUcHons 
Ad means a separate and di«tir\ci part of the 
general process^ and only begins at the time 
fixed by the notice given under section 81. 
2. The limit of six months within which the trial 
of an election petition must be commenced^ 
according to sectum 32 of the above Act, is 
cuvnted from the time the petition has been 
presented, and where no application has been 
made to enlarge the time for the commenre" 
ment of the trial the petition wiU be dis- 
missed at the expiration of the six months, 
although Parliament may have been in ses- 
gion during a portion of this period. 
Pbk Curiam. — ^The respondent moved on 
the 2nd instant that the election petition in 
this matter be dismissed, inasmuch as it was 
presented on the 29th of April last, and more 
than six months have since elapsed and the 
trial has not yet been commenced. 

The record shows that the petition was 
presented on the day mentioned, and that 
no application was made before the expira- 
tion of six months, or before the motion was 
made, either to fix a day for the trial or to 
have the time for its commencement en- 
larged. 



On the 29th of April Parliament was in 
session, and it is admitted that six months 
have not elapeed since the close of the ses- 
sion. 

The petitioner says that the six months 
only began to run from the end of the ses- 
sion, and even if this is not so, the trial was 
commenced within the six months from the 
presentation of the peiition by the prelimin- 
ary examination of the respondent I have, 
therefoiBi to decide Mhat is ineant by the 
word ** trial," and from what time the delay 
of six months commenced to run in this 
case. 

Sections 32 and 38 of the Act read as fol- 
lows : — 

32. '*The trial of every election petition 
shall be commenced within six months 
from the time m hen such petition has been 
presented, and shall be proceeded with from 
day to day until such trial is over; but if, at 
any time, it appears to the court or a jud$se 
that the respondent's presence at the trial is 
necessary, such trial shall not be commenced 
during any session of Parliament, and in the 
computation of any time or delay allowed for 
any step or proceeding in respect of any such 
trial, or for the commencement thereof as 
aforesaid, the time occupied by such session 
of Parliament shall not be included. 

" (2) If, at the expiration of three months 
after such petition has been presented, the 
day for trial has not been fixed, any elector 
may, on application, be substituted for the 
petitioner on such terms as the court or a 
judge thinks just 

33. ** The court or a judge may, notwith- 
standing anything in the next preceding sec- 
tion, from time to time enlarge the time for 
the commencement of the trial, if, on an ap- 
plication for that purpose, supported by affi- 
davit, it appears to such court or judge that 
the requirements of justice render such en- 
largement necessary." 

It appears to me there can be little diffi- 
culty in determining what is meant by the 
word ** trial " as need in section 32. The Act 
is, as it were, divided into different parts, 
each dealing with separate and distinct por* 
tions of the whole process connected with the 
case. Sections 6 to 13 come under the head- 
ing of " Petitions," 14 to 23 under " Prelimin- 
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" ary Examination of Parties," 24 to 28 '* Pro- 
" duction of Documents," and 29 to 42 under 
the heading of " Trial of Petitions," By sec- 
lion 14 any party to an election petition, 
whether petitioner or respondent, may, at 
any time after such petition is at issue, be- 
fore or pending the trial thereof, he examined 
before a judge or examiner, etc Under sec- 
tion 24 any party to any election petition, 
whether petitioner or respondent, may at any 
time after such petition is at issue, before or 
pending the trial thereof, obtain a rule or- 
dering the adverse party to produce docu- 
ments relating to the matters in question, 
etc. Section 29 provides that the clerk of the 
court is to keep a list of all petitions which 
are at issue, and that they are to be tried in 
the order in which they stand in such list 
By section 31 notice of the time and place at 
which the election petition will be tned is to 
be given in the prescribed manner not less 
than fourteen days before that on which the 
trial is to take place, and by section 33 the 
court or judge may enlarge the time for the 
commencement of the trial, if it is shoA^n 
that the requirements of justice render such 
enlargement necessary. So that the word 
" trial " in section 32 means a separate and 
distinct part of the general process, and only 
commences at the time fixed by the notice 
given under section 31. 

In this case the preliminary examination 
of the respondent took place before the trial, 
under the authority of section 14, and such 
examination does not fall within the mean- 
ing of the word " trial " in section 32. 

We have now to consider from what time 
the six months commence to count. Respon- 
dent contends that the time occupied by the 
session cannot be counted in computing this 
delay ; — that whether the respondent's pre- 
sence is or is not held to be necessary at the 
trial, it is all the same — the time occupied 
by the session is not to be included in the 
delay of six months. I have to try to the 
best of my ability to interpret the true mean- 
ing of the language used in this section. 

It is evident that the dominant idea is (2t«- 
patch, for it is most undesirable that there 
should be any doubt as to the right of any 
person to sit in Parliament unless he has 
been lawfully elected to represent those 



whom he claims to represent ; hence the im- 
perative language, the trial **9haU be eam^ 
meneed within six months from the time tbe 
petition has been presented," and *^9kaU he 
proceeded with from day to day" until it is 
over. The statute then provides that "if at 
any time it appears to the oourt or a jodge 
that the respondent's presence at the trial is 
necessary, such trial shall not be oommenoed 
during any session of Parliament* becanae, 
no doubt, while on the one hand he oogbt 
not to be called away from his important 
duties, on the other hand it would not be jost 
to him or to the parties to have the trial pro- 
ceeded with during his absence, if his pre- 
sence is really necessary. Then we have the 
disputed clause separated from the previous 
one by a semi-colon, '' and in the oompotft- 
tion of any time or delay allowed for any 
step or proceeding in respect of any sod 
trial, or for the commencement thweof as 
aforesaid, the time occupied by tucb sessioQ 
of Parliament shall not be indoded." | 

It is said this is an independent claose, i 
dealing with delays irrespective of whether 
the presence of respondent at the trial is ce- ' 
cessary or not I do not interpret it in that I 
way. I think this clause simply states ooe | 
of the results of the court or judge holding | 
the respondent's presence at the trial neces- i 
sary. The first result is that the trial shall 
not be commenced ; the second is that the 
delays shall not run. The clause in my opin- 
ion should be interpreted as if it read : " And 
in such case (t.e. when respondent's presence 
is found necessary at the trial), the time oc- 
cupied by such session of Psu'liament shall 
not be included in the computation of anj 
delays allowed." It appears to me that the 
session of Parliament during which the de- 
lays are not to run is the same session dnring 
which the trial is not to be commenced he- 
cause the respondent's presence is held ne- 
cessary at the trial. The Act says, if sach 
presence is held necessary the trial shall nc't 
be commenced during any sesdon of /%iWt<> 
ment, and then it says that in the oompatation 
of delays, etc., the time occupied by tueh «* 
aton shall not be included. 

It is evident that the trial may be com- 
menced and may proceed during any sewion 
of Parliament if nothing is said aboat xes- 
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pendent's presenoe or if the court or judge 
hold it is not necessary at the trial; why 
should not delays run under these circum* 
stances during such session ? If a trial should 
be commenced and shpuld be proceeding 
during a session of Parliament (there being 
no question raised as to the respondent's 
presence at it), would not " any time or de- 
lay allowed for any step or proceeding in res- 
pect of such trial " run as if the trial was 
going on outside the time of the session? 
Suppose the court or judge gave some order 
upon the parties, either before or during such 
trial, to do something within a delay which 
expired while the trial was proceeding, would 
this not be a " delay allowed for a step or 
prxxeeding in respect of such trial," and 
oonld the party so ordered come and say, 
there is a session of Parliament now going 
on, and all delays are suspended ? It seems 
to me be might say this if we are to hold 
that this clause in question is entirely inde- 
pendent and distinct from the preceding 
clause under which the trial is only postpon- 
ed when respondent's presence is necessary ; 
and if such an answer could be made to an 
order of the court it would come to this, that 
while the Act allows the trial to be com- 
menced during a session of Parliament if 
respondent's presence is not necessary at the 
trial, yet the court could not enforce its own 
orders during the trial, because in the delays 
allowed for any proceeding in respect of such 
trial the time occupied by the session is not 
to be included. 

I do not think it is any hardship upon the 
petitioner or upon those interested on his 
side, that this petition should be dismissed. 
Sub-section 2 of section 32 allows any elector 
to come in after the expiration of three 
months from the presentation of the petition 
to carry it on if a day for the trial has not 
been fixed, and section 33 gives the court or 
judge jurisdiction to enlarge the time for the 
commencement of the trial if the require- 
ments of justice render such enlargement 
necessary. The statute enacted in the public 
interest required petitioner to proceed with 
the trial within six months. If a longer de- 
lay was necessary to him in the interest of 
justice, he had the means at hand to obtain 
it. He ban not done so, and from the view I 



take of the law, the motion must be granted 
and the election petition in this matter must 
be dismissed with costs. * 

CHaUoran 4? Diff, for the petitioner. 

O. B, Baker, Q. C, for the respondant 



CIRCUIT COURT, 



PoBTAGB-DU-FoET, (Couuty of Poutiac), 
October 22, 1887. 

B^ore WuBTHLB, J. 

Smith v. Bbownlxb. 

AnimalB impounded — Damages — Right of 
retention, M.C. 447. 

Held :— 7%a« the owner of a farm, who, under 
the authority of artide 447 of (he Municipal 
Code, hat impounded animolsfoimd stray' 
ing or trespamng on his premises, has no 
right to retain them for the payment of 
damages which he pretends to have been 
done by such animals on previous ocoa- 
sions. 
Per Curiam.— The defendant found the 
plaintiff's two horses straying on his farm, 
and he took and impounded them on his own 
premises, as he was authorized to do by 
article 447 of the Municipal Code. The plain- 
tiff immediately reclaimed his horses, and 
offered the fine of twenty-five cents for each 
horse imposed by article 440; but the de- 
fendant refused to deliver them up until he 
was paid the sum of $5.00, which he claimed 
for damages done on his farm by the horses 
on that and on other previous occasions. 

The plaintiff contended that the horses had 
only been a few minutes on his neighbour's 
farm, and that they had done no damage 
whatever ; but as he then wanted his horses 
for ploughing,he paid the $5.00 exacted,under 
protest, and he now sues to recover back the 
amount. 

The evidence adduced shows that no dam- 
age had been done on the occasion in ques- 
tion, but that there had been previous tres- 
passes, when some damage had been done, 



* A ■imilar jadgm«iit was giTon in the Missisqaoi 
case, in which Charle* Short et at. were petiticnen 
and Oeorgt Clayf respondent, the only diiTerenoe be- 
tween the two casea being that the preliminary exam- 
ination of the respondent in the Missisqnoi ease had 
not taken place. 
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although the horses had not been impounded 
nor the amount of the damage ascertained. 

Article 432 provides that the owner of an 
impounded animal can get it released and 
delivered to him upon payment of the fine, 
the expenses and costs incurred, and such 
damages as may be agreed upon or may be 
ascertained ; and article 442 prescribes that 
in case of contestation and of the absence of 
tlie owner, the damatces are determined by 
experts on view thereofl When the fine, ex- 
penses, costs and damages are not paid, the 
animal is sold, and article 436 says that the 
proceeds are employed in paying what is due 
in cantequence of the impounding of the animalf 
and that any balance is placed in the hands 
of the secretary-treasurer. Then article 444 
provides that a right of action lies against 
the owner of an animal which has trespassed 
and has not been impounded, for the damages 
done. 

It is clear from all this that an animal can 
only be detained for the damages done on 
the occasion on which it was impounded, 
and not for other damages previously done. 
The defendant had, therefore, no right to 
detain the plaintiff's horses until he paid the 
damages claimed, and should have given 
them up on the tender of the sum of fifty 
cents due for the fines incurred. 

The action brought is the action " condicHo 
" tine oausd, qui donnela r6p6tition de tout ce 
" qui a ^t^ donn6 ou pay6 sans aucun sujet 
*' r6el," (Pothier, Usure, Na 156), and the 
plaintiff is entitled to recover the amount 
which he paid without cause and under pro- 
test On the $5.00 paid, the defendant was 
entitled only to fifty centfl, and I give judg- 
ment in favor of the plaintiff for the rest 
Judgment for Plaintiff for $4.5a 

C. P. Roneyt for plaintiff. 

D. R, Barry f for defendant 



COURT OF QUEEN 'S BENCH.— 
MONTREAL. * 

Chemin public d travers une Srablibre — Art, 

904, a M. 

Jugi : — Qu'un conseil municipal ne pent 
ouvrir un chemin il travers une ^rablidre 

* To appear in Montreal Law Reports, 3 Q. B. 



situ^e dans un rayon de 400 pieds de la mai- 
son habitue par Toccupant de telle teblidie 
sans le oonsentement par ^rit da propria 
taire; 

2a Quelefermier habitant lamaisontp- 
partenant an propri^taire d'une 6:abli^ af- 
ferm^ est ** occupcmt " de telle drabli^daos 
le sens de Particle 904, Q M.— Jfomie daL& 
La Corporation de laparoisse de SU AvmS, Do* 
rion, Gh. J., Tessier, Cross, Baby, Cbardi, J 
J. (Dorion, Ch. J. et Ci08S» J., dui.), 23 
sept 1887. 



Quati^Ht — Abtenee de maKce — Jkmmago' 
intirits. 
Jugi I — Que dans les cas de dommsges i^ 
sultant de la n^ligence du d^endeur, qosBd 
il n'y a pas de malice de sa pai% il n'est pas 
passible de dommages-int^rte exemplairee, 
mais ceulement des dommages r^els qoe n 
n^ligence aurait CBXi84s.SiqpheM & Qhtaor 
9S, Dorion, Ch. J., Cross, Baby, Church, JJ-, 
20 sept 1887. 

Security for cogt9 — OppotiHon d fn d^anrndtr 
* by ab9ent defendanL 
Held, that an opposant who is absent fioxn 
the country, even if he is a defendant oppo- 
sant dfin d'annuler, is bound to give security 
for costs. — Beckett <fir La Banque NaHaaaU, 
Dorion, Ch. J., Cross, Baby, Church, JJn 
Sept 23, 1887. 



ExeeuHon—aa 1994— CCP. eOS—PrvUe^ 
for Ousts. 
Heldy 1. (Reversing the judgment of the 
Court of Review, M.L.R., 1 S.C.443), that the 
plaintiff's privilege for the costs of suit, under 
C.a 1994 and CCP. 606, « 8, as amended by 
33 Vict (Q.) ch. 17, s. 2, extends only to the 
costs incurred in the Court of first instance. 
And so, where the plaintiff obtained judg- 
ment in the Superior Court against three de- 
fendants jointly and severally, and the jadg- 
ment was reversed by the Court of Queen's 
Bench sitting in appeal, and, on af^iealto 
the Privy Council, the original judgment w« 
restored, it was held that the plaintiff was 
entitled to be collocated by privilege on the 
proceeds of defendants' movablee only for 
the costs incurred in the Superior Court 
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2. (Affirming the judgment in Review), 
that the plaintiff's privilege for the costs of 
Boit^ where the suit has been with a firm, 
has priority even as regards the personal 
effects of the individual members of the firm, 
over the lien of the landlord for the rent of 
premises leased to such members.— £<;atidry 
etaLdt Dunlop et al, Dorion, Ch. J., Tessier, 
Cross, Baby, JJ., March 18, 1887. 



COURT OF APPEAL. 

Nov. 21, 1887. 
Brfore LoBD Eshxr, M.R, Bowsn, L.J., Fby, 
L.J. 
Rbgina v. Lord Pskzavcb. 
EcdesiagHcal law-^Conturnaciotu drrk — Dia- 
obedience to order of tufpennon — Writ * de 
Contumace Capiendo ' — Ismie of writ after 
expiration of order of swpension— Habeas 
0>rptM— 5 £liz,, e- 23, & 10/ 63 Geo- III., 
c 127, $. 1. 
Appeal from the judgment of the Queen's 
Bench Division, reported 56 Law J. Rep. Q. 
B. 532, making absolute a rule nigi for a writ 
of haU)e<u corpus. 

In April, 1885, a suit was instituted under 
the Chnrch Discipline Act, 1840 (3 & 4 Vict, 
c. 86), against the Rev. James Bell Cox for 
offences against ritual, of which ofllences Mr. 
Cox was found guilty. On Sep^mber 5, 

1885, a monition was served upon Mr. Cox 
directing him to refrain from the practices of 
which he had been found guilty. Mr. Cox 
disobeyed this monition, and on June 13, 

1886, he was suspended ab officio for six 
months. The term of suspension would 
consequently expire on December 13, 1886. 
Notwithstanding this suspension, Mr. Cox, 
on June 20, 1886, officiated in his church, and 
on July 30, 1886, he was adjudged to have so 
acted, and in August, 1886, a significavit was 
issued. Up to this date Mr. Cox had not 
appeared in the suit, but upon this latter 
date he obtained from the Queen's Bench 
Division a rule nigi for a prohibition, and 
this rule was discharged on March ] 1| 18^7, 
the judgment being affirmed by the Court of 
Appeal on April 28. 1887. On May 2, 1887, a 
writ de contumace capiendo was obtained by 
the complainant, and Mr. Cox was im- 
prisoned under it Mr. Cox thereupon ob* 



tained a rule niti for a writ of habeas corpus, 
on the ground that the writ de contumace 
capiendo could not be lawfully issued after 
the period of six months' suspension had ex- 
pired, the order of suspension for disobe- 
dience of which Mr. Cox had been imprisoned 
being no longer in existence. The Queen's 
Bench Division made the rule absolute. 

The complainant appealed. 

Their Lordships, having decided that 
under section 19 of the Judicature Act, 1878, 
an appeal lay from a judgment of the 
Queen's Bench Division on an application 
for a writ of habeas corpus^ reversed the 
judg[ment appealed from. The object of 
section 1 of 53 Geo. III., c. 127, was not 
merely to compel obedience in the future, so 
that when the object of imprisoning the per- 
son had come to an end the person was 
entitled to his release. That section had 
abolished the sentence of excommunication 
(except in certain instances), and put instead 
thereof the decree of contumacy, reserving 
for the new decree the consequences former- 
ly attaching to the sentence of excommuni- 
cation, as far as they were applicable. Upon 
the true construction of that section, which 
incorporated the provisions of 5 Eliz., c. 23, a 
person pronounced contumacious could only 
obtain release from prison by bringing him- 
self within the latter part of that section 
(which Mr. Cox had not done), or by making 
submission and satisfaction in the Ecclesi- 
astical Court under 5 Eliz., c. 23, s. 10.— ixxti; 
Journal, 

COURT OF APPEAL. 

Nov. 21, 1887. 
Before Cotton, L.J., Sib James Hannkn, 
E/)PBs, L.J. 
Pbbk, Babt., v. Dbrry. 

Directors—Mihrepresentation^Meawre ofDamf 
ages. 
In this action the plaintiff sued the de- 
fendants, who were the directors of a com- 
pany which was being wound up, for 
damages on the ground that he had been 
induced by misrepresentations contained in 
the company's prospectus to invest £4,000 in 
the shares of the company. The Court of 
appeal decided that the plaintiff had a good 
cause of action, bat directed a further atgu- 
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ment upon the mode in which the damagoB 
were to he asoertaiiied. 

The plaintiff discovered the frand in 
October, 1884, and commenced his action on 
Febniary 4, two days after a petition had 
been presented for the winding up of the 
company. 

Bompas, (IC, and E, W. Byrnes for the 
plaintiff, contended that the actnal loss sus- 
tained was the true measure of damages. 

Ortiham HattingSf Q-C^ and Fhipson Beak, 
for one of the defendants, argued that the 
mode of computing the damages was to 
ascertain the difference between the price 
paid and the value of the shares at the date 
of the parchase; and, alternately, that the 
value ought to be ascertained at the moment 
when the ftraud was discovered. 

Their Lordships held that the measure of 
damages was the «liflerence between the price 
paid for the shares and the value of the 
shares immediately after the date of the 
purchase; that such value was not the 
market value, but the real value, which 
might be ascertained by the light o^ subse- 
quent events, showing that the shares were 
originally worthless; and that the plaintiff 
had not acted so unreasonably in not selling 
his shares upon the discovery of the fraud as 
to disentitle him to take into account events 
which happened subsequently; and they 
directed an inquiry upon that footing.— Xaw 
Journal, 22 N^C. 145. 



INSOLVENT NOTICES, ETC, 

Quebec Official Gazette, Dee, 10. 

Judicial AbandonmetUe, 

J. A. DufresDO, Cacouna, Deo. 1. 

Thomas MoCord, Quebeo, Deo. 7. 

Isa'le Kiopel, Joliette. Not. 26. 

Curatort appointed. 

Re James Dalrymple. Montreal.—J. MoD. Hains, 
Montreal, Deo. 6. 

Re Langlois and Ellison.— G. £. A. Jones, Qaebeo, 
oarator, Deo- 1. 

Re W. Pringle.— W. G. Simpson. Montreal, cnrator, 
Deo. 7. 

ReC. Robert A Co., furriers.— J. MoD. Hnins, Mont- 
real oarator, Deo. 1. 

Re A. 0. Tarootte, Broughton— H. A. Bedard, Que- 
beo. curator, Deo 9. 

i2e George Walker.— James G. Ross, Quebec, oar- 
ator, Dec. 6. 

Dividenda, 

Re Francois Allard.— First and final diTidend, A. A. 
Taillon, Sorel, curator. 



Re Copland k MoLaren.— Seoond and final fividead, 
payable Dee. 28, A. W. SkerenMO, Montreal, eiraior- 

As <4aUlaiime GNuri^py.— DiTidend of 33} pa. par- 
able Dec S7, H. A. A. Braalt and 0. Dnfrcme, Moot- 
real, joint oarator. 

lU LoaisLabeile.— DiTidmid. A. A. TaiUoo, SorI. 
eoiator. 

Re L. Laaeonde, St. Zephirin.—DiTidend. payable 
Deo. ao. Kent k Tarootte, Montreal, enrator. 

Re Wm. Mansfield.— First diridend, payable Dee 9. 
C. Desmartean, MontreaU oarator. 

Re Hermyle Parant. Kiri^re Blanehe.'-SeooDd and 
final dividend, payable Deo. 18, H. A . Bedard, Quebee. 
earator. 

Re OliTier Proalx.— First and final diTidead, A- A. 
Taillon, Sorel. earator. 

SepoTOt%o% OM to Ptopei^ff* 

Georcine Arobambaolt ts. DamaM PArrudt, trader. 
Montreal. Deo 1. 

H^lene Greoier va. AobiUe Fereol Fleoiy.pM- 
eian. l«noraie. Decl. 

Marie 8. Iladon tb. Georte CfaanM^ earpenter. 
Montreal, Dee. 1. 

Ezilma Plamondon w. Napoleon Godboat mer 
obant. St. Mareel, Aug 19. 

Anna Savaria t>. Omer Dafresne, trader, Mootnal. 
Septs. 

Cadastre. 

Sab-diTision of lot No. 1006, St. Jamei Wanl. Moat- 
real, deposited. 

Cwai TermM. 

District of Iberville :— Court of Queen's Beodi. 
eriminal terms to be bold 25tb October and 2Bth 
Marob. Superior Court terms to be beld23id Janoatr, 
Marob, May. September and November; andfn.« 
iSth to 20tb of February, April. Jane, October sod 
December Circuit Court, district of Iberville. Ui^ 
to 11th of February, April, June, October and Deeea- 
ber. For County of Iberville, 6th to 10th of Febmarr. 
June and October. For County of NapiervlUe. Irt to 
5th of February, June and October. 



GENERAL NOTES. 



Vn incident oomique est vena 4gver jeudi Tu- 
dience oorreotionnellede Saint- JalieaTHaate-S>T<ite.< 

Un jeune homme de dix-oeuf ana oomp«ni'^>>^ 
pour r^pondre ^ une accusation de vol. On iDtrodui! 
le premier t^moin, vieux boobnmiDe i U mine nL«^<* 
chatbuiue qui porte gaiilardement sea aoixaate-qain» 
am et sa vtireuse de campagnard eodimanch^. C (jt 
i lui qu'appartenait 1a paire de beCtes. eaa» de 
raecusation, et on pent lire surson visage tout le deair 
qu'il a de retrouver le voleur de sea ehaai^ues. 

Kecotina sses-vous, lui dit le president en Ini 
d6signant I'acous^, cette petsonne pour oelie qoi « 
voI6 vosbottes? 

Notre paysHu.se faiaant nn abat-jour de fle« deax 
mains et se plo^ant k une distance respeotnen5e de 
racous^, le lorgne et Texamine un instant en siIeoM. 

F»ui8 ne pouvant se prononcer. il s'approeiie a« 
'inculp^, lo palpe. le retoume, lui earesM le meoton. 
lui passe U main dans les cheveax et h^te eneori'. li 
s'en empare de nouveau, le fait pimuetter; qo'Uia 
frapp6 soudain d'une id#e lumineuse, il loi saisit ace 
mftchoire de obaque main ; puis ni plus ni moics qm 
s'ii avail aflfaire i nn taureaa oa ^ aoe joareo' 
s'^rie : " Montr4me U dent," et saiiifait da m 
examen : " N*y est pas c^ sMiie, Mens le presidaot 
Ce n'est pas celui-la. Monsieur. . 

II est inutile d'ajouter que cette sortie inattendu^ 
fut accueillie dans Tauditolre par un foa rire doet 
les magistrats eox-mCmes ns parent s« dtf eadre- 
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In bringing to a close the last issue of th^ 
year, which is also the last of the decade, we 
have to record our obligations to a very large 
Bamber of correspondents, who have con- 
tribnted valnable assistance to the current 
volmne. In no year since the commence- 
menf of the work have we received so many 
interesting contributions from all parts of the 
Province. 

The appointment of Mr. Benjamin Globen- 
sky, Q.C., as judge of the Superior Court, is 
announced in the Canada. Oazette of Dec. 17. 
Mr. Globensky has heen long associated with 
the Hon. Mr. Lacoste, Q.C., in a firm with a 
very extensive dienUle, and has enjoyed un- 
usnaJ opportunities of becoming thoroughly 
conversant with every department of pro- 
fessional business. 



DISALLOWANCE --- MANITOBA AND 

THE NORTH-WEST 
The Disallowance Question in Manitoba 
has been much written about in newspapers 
and periodicals, but a few words on some 
points from their legal aspect, not generally 
adverted to in articles on this most impnlrfc- 
ant question, may be useful to a rij2:ht under- 
standing of the subject In the Act respect- 
ing the Canadian Pacific Railway, 44 Vict., 
chap. 1 (1881), it is recited in effect that the 
construction of the railway (C P. R.) was 
stipulated by the terms of the admission of 
British Columbia into the Union, — that Par- 
liament preferred its construction and opera- 
tion by an incorporated company rather 
than by the Grovemment,— that the greater 
portion was still unconstructed, — and that in 
conformity with the expressed desire of Par- 
liament, a contract had been entered into for 
its construction and permanent working, a 
copy whereof was annexed to the Act and 
submitted to Parliament for its approval; 
and the first section of the Act approves and 
ratifies this contract and authorizes the Gov- 
ernment to carry out its conditions accord- 
ing to their purport. It is enacled that the 
company shall have the right to build and 



work branches on any point on the main 
line to any point or points within the Do- 
minion ; that for twenty years from the date 
of the contract (21st October, 1880) no line 
of railway shall be authorized by the Do- 
minion Parliament to be constructed south 
of the Canadian Pacific Railway from any 
point at or near the Canadian Pacific Rail- 
way, except such as shall run south-west or 
to the westward of southward, nor to within 
fifteen miles of latitude 49 ; and that in the 
establishment of any new province, pro- 
vision shall be made for continuing such 
prohibition after such^ establishment until 
the expiration of the said period- 

The Governor is then authorized to grant 
a Charter of incorporation to the contracting 
company in the form appended to the con- 
tract and to the Act, and granting them the 
franchises, privileges and powers embodied 
in the contract, which being published in the 
Canada Gazette, shall be held to be an Act of 
incorporation of ihe company, and have 
effect as if it were an Act of the Pariiament 
of Canada Under this contract so con- 
firmed, the company have acted and are 
acting, and claim the exclusive privilege 
therein stipulated for twenty years from its 
dlite» and the right of constructing branches 
as therein provided at any time, under the 
conditions mentioned in the contract : and 
the words " The Canadian Pacific Railway " 
are declared by the contract to be intended 
to mean the entire railway as described in 
the Act 37 Vict, c. 14, i.e., from a point near 
to and south of Lake Nipissing, to its ter- 
minus at some point in British Columbia on 
the Pacific Ocean. This provision as to 
branches does not exclude the construction 
of other railways by other companies as the 
twenty year monopoly clause does, though 
it has been objected to as being too extensive, 
and as in some cases virtually preventing 
their construction. 

The twenty year monopoly clause has 
given rise to much difficulty. The Manitoba 
Legislature, holding that it did not apply to 
that province as originally constituted and 
bounded, passed an Act authorizing the con- 
struction of a railway from Winnipeg to the 
southern Provincial boundary ; and this Act 
was disallowed by the Governor under the 
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R N. A. Act The Manitoba Govemment 
undertook to make the railway under their 
Provincial Public Works Act, or of their own 
right Exceedingly unpleasant litigation 
and bad feeling have been and are the con- 
sequence; and the Dominion Government 
has been violently abused for the disallow- 
ance, and I think improperly and unjustly. 
The Provincial Act seems to have been be- 
yond the powers of the Provincial Legis- 
lature under sec. 92 of the B. N. A. Act (a), 
as relating to a railway " extending beyond 
the limits of the province," if not according 
to the letter, certainly according to the spirit 
of the said sec 92, which expressly applies 
to railways connecting one province with 
another, and could hardly be intended not to 
apply to a railway connecting, as this was 
avowedly intended to do, a province with a 
foreign country. Sec 91 of the B. N. A. Act 
expressly subjects ferries between a province 
and any foreign country to the exclusive juris- 
diction of the Dominion Parliament ; and for 
good reason, any such ferry (and a fortiori 
any such railway as that in question) re- 
quiring attention and regulation by the Do- 
minion Customs Department as a port of 
entry. At any rate, if there be doubt, the 
unquestionable duty of the Dominion Gov- 
ernment was to use its power of disallowance, 
as well as others it might possess, to give 
effect to the contract between Parliament 
and the Canadian Pacific K'ailway Company, 
and to keep the faith and honour of Canada 
intact And this duty will devolve also on 
any other GuveruTuent succeeding that in 
power when the contract was made, or Can- 
adian bonds will become of small account on 
the world's exchanges. Whether the con- 
tract was good and wise or not, does not 
affect this fwint. The contract must not be 
br.ken without the consent of the Canadian 
Pacific Railway Company or its failure to 
perform the conditions it undertook. What 
any member or minister may have said in 
the House or out of it matters' not ; there is 
no doubt that Parliament, by the said Act, 
grants, and must have intended to grant, the 
twenty year monopoly, and it was part of 
the consideration for which the company 
undertook to make the railway, and made it 
G. W. W., Ottawa. , 



NEW PUBLICATION 
A Trbatisb on the Law sblatino to tsat Crs- 
lODY OF Infants, by Lewis Hochheimer, 
of the Baltimore Bar. Baltimore, John 
Murphy & Co. 

This is a work of some proportioos upon t 
very interesting branch of the law. The 
author states that he has sought to cover the 
whole ground of the law relating to the cns^ 
tody of infants,— to collect and cite, in ih&i 
proper places, all the important repeated 
cases upon the subject that have been de- 
cided in the United States and Great Britain, 
—to arrange, in their proper sequence and 
relation, all the doctrines relating to the 
subject,— and above all, to set forth and em- 
phasize, at every turn of the discussion, the 
true underlying principles that govern the 
subject. The chapters, ten in number, treat 
(1) of the nature and limitations of the right 
of custody; (2) Interference of GourtB of 
Chancery in questions of custody ; (3) & (4) 
Interference of the Courts upon writs of 
habeas corpus; (5) The remedy by habeas ccf- 
pw; (6) Probate and testamentary guard- 
ians ; (7) Disposal of the custody upon apj^- 
cations for divorce; (8) Illegitimate children ; 
(9) Apprentices; (10) Juvenile institutions. 
About four hundred cases are cited, some of 
them very fully. The work af^ars to have 
been very carefully planned and executed, 
and cannot fail to be of service to the profes- 
sion in their examination of questions ari^ 
ing under this branch of the law. 



ELECTORAL DISTRICT OF OTTAWA. 



Aylmbr (Dist of Ottawa), Sept 28, 1887. 

Before Wdrtblb, J. 

Ex parte Chabtibr, applicant 

Quebec Election Lau;-42-43 Vi€t{Q.) cfc.15- 
Recount—By Whom Asked Fbr. 

Held : — That a recount of votes need not wca- 
sarily be asked for by a candidate, hvt 
that it may be asked for either by a eanrft- 
date or by any elector of the decUmil 
district. 
An election for a member to represent the 

electoral district of Ottawa in the L^alative 

AiBsembl^^ took place en the 14th of Septeoh 
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ber, 1887, at which Narcisse R Cormier and 
Alfred Rochon were candidates, and on the 
final addition of the votes cast, the returning 
officer found that Mr. Rochon had a majority 
of the votes. 

Within the four ddys prescribed by the 
Quebec Election Law, an application was 
made for a recount, by L^on Chartier, a duly 
qualified elector of the electoral district 

On the day appointed for the recount, 
when the returning officer produced the 
parcels containing the ballots, Mr. Rochon 
objected to the recount, on the ground 
that it had not been asked for by the other 
candidate, and that only a candidate had 
the right to demand a recount; and he 
moved that the judge declare himself in- 
competent to proceed. 

Per Judigbm. The amendment to the 
Quebec Election Law, which provides for a 
recount (42-43 Vict, cap. 15), does not 
specify by whom the application must be 
made; it merely provides that on the pro- 
duction of the affidavit of any credible wit- 
ness, and on the deposit by the applicant of 
the sum of $50, within four days after that 
on which the final addition of the votes has 
been made, the judge shall appoint a time 
for a recount of the votes. 

A recount is granted when it is affirmed 
that any deputy returning officer, in count- 
ing the votes, has improperly counted or 
rejected any ballot-papers, or that the re- 
turning officer has improperly summed up 
the votes. The application for a recount is a 
contestation of the ^gularity of some of the 
proceedings at an election, and of the declar- 
ation of the returning officer, and a demand 
for a revision of such proceedings and for the 
rectification of the declaration. It is of the 
nature of the contestation of an election, 
although a summary and not a final pro- 
ceeding. All persons qualified to contest an 
election and present an election petition, 
have, therefore, the same interest and con- 
sequently, in the absence of any provision 
of law to the contrary, the same right to 
demand a recount 

Under the Controverted Elections Act, an 
election may be contested, either by one or 
more electors who were duly qualified to 
vote at the election questioned, or by one or 



more candidates at such election; and I 
am of opinion that any elector whose name 
is duly entered on the list of electors which 
availed at an election, is likewise entitled to 
demand a recount. 

As the applicant, L^>n Chartier, appears 
to be a duly qualified elector, I therefore 
over-rule the objection taken; and I will 
proceed to make the recount 

Recount proceeded ta 

Henry Aylen, for applicant 

L. N. Champagne^ for candidate declared 
elected. 

SUPERIOR COURT^MONTREAL, • 
Coita — Distraction — Action by dient who has 
paid costs to attorney — Prescription — Com- 
pany — AutJwrity of managing director — 
Unlawful acts — Malicious seizure^ Prober 
He cause. 
Hbld : — L That an attorney, to whom dis- 
traction of costs has been awarded, is the 
personal creditor for such costs, and if his 
client pays them and obtains a transfer, the 
transfer must be served upon the debtor be- 
fore action can be brought therefor. 

2. Prescription of any right of action which 
may arise out of a pleading does not run 
from its date, but from its disposal by the 
Court 

3. Unlawful acts of the managing director 
of a company, designed to bring about the 
ruin of a copartnership firm, do not bind the 
company or make it responsible for damages, 
unless approved or ratified by the company. 

4. Where the stock and machinery of a 
firm were already under seizure at the in- 
stance of another creditor, upon an affidavit 
charging insolvency and fraudulent secre- 
tion, and one of the partners had declared 
himself insolvent, and had attempted to 
make an assignment in the name of the firm, 
that the defendants, overdue creditors and 
unpaid vendors, had reasonable and proba- 
ble cause for making a seizure in revendica- 
tion of their own goodp. 

5. The allegations of the declaration in this 
case make the action one of damages for 
malicious proceedings, and not for libel or 
slander.— -B«rt/ v. The Corriveau SUk Mills Co. 
Davidson, J., Nov. 15, 1887. 

* To appear In Montreal Law Reports, 3 S. C. 
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COUR lyAPPEL DE TOULOUSE 
16 mai 1887. 
PiMdenoe de M. Fabrbgubttes, premier 

president 
Dblcamp et aL v. Abnoux et Cim d'assurancb 

LB LANGUBDOa 

Lovage — Incendie — Locataire — Propriitaire 
occupant Vimmeuble — Responmbiliti — 
Preuve. 

Sow V empire de la loi du 5 Janvier 1883, modi' 
ficative de Vart. 1734 C. cir., comme sous 
r empire de la ligi station anttrieure, la pri- 
sompHon de faute itablie par Vart, 1733 
oontre le preneWf en cas dHncendie de rim- 
meuUe loui, ne peat Hre invoqui par le 
propriitaire^ qui i^Stait personndUment ri- 
servi Vusage et la jouissance de certains 
locaux dSpendant du dit immeuf>le. La 
responsabUiti du premier est subordonnie^ 
en ce cas^ d la preuve^ qui incombe au pro- 
priitaire^ que VincendU n^a pas commend 
dans la partie de Vimmeuble qu^il s'Stuit 
riservSe, 

n en est ainsi spicialement nu casov le proprii- 
taire t^est rSservi dans Vimnuuble un riduit, 
aenant de magasin pour les matSriaux 
divers, propres au.v reparations locatives que 
comporte le dit immeuhle, et que, le con- 
dergCf qui y dSpof<e les provisions de mS- 
nage, a Voccasion de visiter friquemmenU 
La Cour, 
Attendu que le sieur Arnoiix, aasur^ A la 
compagnie le Languedoc, est propriitaire ^ 
Toulouse, rue Saint-Antoine-du-T, d'un tr^s 
vaste h6tel, dont Tun des corps de biltiiuent, 
ee composant de trois etajres, a 6t6 incendi6 
dans la soiree du 10 aoilt 1885 ; 

Attendu qu'il r^sulte du rapj)ort des ex- 
perts commis, ainsi que dos temoigniiires par 
eux recueillis, que I'incendie n'a pris nais- 
sance et ne s'est manifesto qu'au troisieme 
etage; que cetroisi erne ^ta<:o divise par un 
corridor longitudinal ^tait occupe par Dol- 
camp, Layneveze, Vallier et Arnoux le pro- 
priitaire, lequel s'y ^tait r^herv6 un r^duit 
servant de magasiu pour les mat^'riaux di- 
vers, propres aux reparations locatives que 
comporte son important imnieuble ; qu'il faut 
auflsi pr^ciser que le concierge, pr6pos6 du 
proprietaire, faisant d6[)6t, dans ce r^luit, de 
certaines de ses provisions de manage, avait 



par oons^quent fr^aemment roccasiaD de le 

visiter ; 

Attendu, d'autre part, qu'il est ^tibli que 
ce troisieme ^tage affects k des galetas et 
form6 de doubles cloisons en planches dont 
rint^rieur ^tait garni de copeaux de bois, 
pr^sentait nne surface k ce point combus- 
tible que le feu, commen9ant snr on polni 
quelconque de son ^tendue, . devait se d^ve- 
lopper avec la plus grande rapidity jusqo'aax 
extr^mites : que les premier, deaxi^me et 
troisieme t^moins ont vu les premieres 
flammes cortir du odt^ de la rue Datempfi, 
par la fen^tre A pr^ de laquelle se troave 
le r^uit du proprietaire; que las seoondes 
flammes apergues par les premier et deo- 
xidme t^moins ont jail'i de la fendtre B, pn- 
tiqu6e dans le r^duit m^me du proprietaire ; 
que Tembraeement s'est immediatement 
apr^ manifesto au dehors, dans touts k 
partie comprise entre le logement d'Auna 
Labat situ^ dans un deuxi^me corps de bail- 
ment et la rue de Phalsbourg (deposition ^<s& 
cinquidme, sixieme et septi^me temotns) : 
que le vent du sud-sud-ouest, qui soufflail 
avec violence au moment de Fincendie, a 
projete naturellement les flammes par ks 
fenetres A et B et qu'il est impossible, dts 
lors, de determiner sur quel point le feu s est 
declare ; 

Attendu que, pour considerer le grenier 
Layneveze comme point initial de Tinoendie. 
le Tribunal se fonde, avec les experts, aar ce 
quo : 1** le plancher du deuxidme etage n'a 
ete brdie que sur la partie correspondant au 
grenier; 2° les murs du deuxi^me etajz»,i 
pen pres intacts sur tons les autres points ou 
ils ont conserx"^ partie de leurs tapisserie^, 
sont completement degrades en cet endroit ; 

Attendu qu'il resulte des renseignements 
fournis et des photographies produites : 1 
que les papiors des tentures sont, an con- 
traire, beaucoup mieux conserves sor « 
{)oint que sur les autres; 2" que les pouting 
qui recouvraient le grenier Layneveze et 
n'etaient situees qu'A un m^tre 60 centi- 
niotres au-dessus du plancher, subsiatent 
encore, tandis que partout aiileuis elles ont 
disparu ; qu'au reste, conclure de Tintensit^ 
des ravages sur un point & la durge de I'in- 
cendie, c*est emettre une conjecture basar- 
dense, puisque la force, Tintengite do feo. 
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penvent tenir non k Ba dar^e, mais plutdt k 
la nature et & la quality des matidres qa'il a 
ea & d^vorer ; que c*est le cas daos Tesp^, 
puisque le grenier dont s'agit servait au 
d6p6t des meubles et d'objets d'^Mnisterie 
dont Laynev^sse fait un commerce important ; 

Attendu que les intim^s soutiennent, sans 
on rapporter aucune preuve, que Tincendie 
serai t d(i d un vice de construction r^ultant 
de I'existence d'une ventouse pratique dans 
la cloison en briques simples, separant la 
cuisine d'Anna Labat du grenier Luynev^ 
et ouverte & tort du c6t^ de ce grenier ; qu^ls 
pr^tendent que, par Feffet de cette disposi- 
tion vicieuse, une ^tincelle a pu et dii p^n6- 
trer dans le galetas Laynevdze ; 

Attendu que tout dtoontre que, du c6t^ 
de Laynevpze, cette ventouse ^tait complete- 
ment obtur^ et qu'elle n'a cess^ de P^tre 
que par Tefiet de Tincendie qui a d^sagr^^ 
le mortier et fait tomber Tobtacle ; qu'en 
effet: 1* les angles ext^rieurs de la brique 
ont ^t^ abattus avec un marteau de magon 
dans le but Evident de permettre plus facile- 
man i et plus silrement la prise du mortier 
qui scellait la brique de fermetare; 2'* les 
debris de ce mortier existent encore d'apr^ 
les constatations faites, et il n*a pu etre em- 
ploy^ qu'4 la cl6ture de la ventouse ; 3* 
r^paisseur de la brique formant les It^vres de 
la ventoDse du c6t^ de Laynev^ze n'a Bubi 
aacun contact de fum^e et a conserve sa 
coulenr naturelle, tandis que Tint^rieur de la 
ventouse est rempli de suie ; 4° un fragment 
de brique trouve dans la ventouse n'est 
rev^tu de suie et noirci de fum6e que dans 
la partie regardant Pouverture de la ventouse 
dans la chemin^ d'Anna Labat ; 5** le gre- 
nier de Laynevdze n'a jamais 6te envahi par 
la fum6e ; 

Attendu que les experts affirment, contre 
toute raison, que les briques du c6t^ de Lay- 
nev^ze ont pu fitre lav^s par un courant 
d'eau fourni soit par les pompes, soit par les 
tuyaux de Peau de la ville ; que cette bypo- 
tb^se ne supporte pas Pexamen ; 

Attendu, d'autre part,— i supposer que la 
ventouse ne fftt point ferm^e,— que cette ven- 
touse qui avance de dix-sept centimetres 
dans la cbemin6e n'a qu'une ouverture de 
trois centimetres, qui s'^largit au milieu du 
canal seulemeDt, pour atteindre douze centi- 



metres ; qu'il faut done supposer qu'une 6tin- 
celle, au lieu de mouter veixicalement dans 
le canon oH se produisait le tirage actif, au- 
rait r^trograd^e de dix-sept centimetres pour 
s'engager dans un orifice fort 4troit, obstru^ 
en partie par une brjque ; . qu'elle aurait, 6vi- 
tant cette brique et penetrant dans le grenier 
Laynev^ze, couve depuis.midi (seul moment 
delajourn^e oil Anna. Labat a allum^ un 
sarment) jusqu'ft neuf henres du soir ott I'in- 
oendie a delate ; 

Attendu, en cet ^tatde faits, qu'il faut done 
revenir it cette constatation que I'incendie a 
eclats au troisi^me ^tage, sans que Pon sacbe 
avec certitude ou il a pris naissance et par 
quelle cause il a ^te occasionne ; 

Attendu, par suite, qu'Arnoux et son assu- 
reur le Languedoc ne peuvent invoquer les 
art 1733 et 1734 du C. civ. qu'en prouvant 
que Pincendie n'a pu s'allumer dans le reduit 
occupy par Arnoux ; que cette preuve, loin 
d'etre faite, serait dans une certaine mesure 
dementie par les inductions & tirer des depo- 
sitions des ler, 2e et 3e temoins ; 

Attendu que la loi du 5 Janvier 1883 n'a 

en rien affirme la jurisprudence formee sous 

le Code civil de 1804 ; que vainementon vou- 

drait pretendre que, d'apres le rapporteur de 

la commission du Senat : " La part de la 

" maison occup^e par le proprietaire est assi- 

" miiee k la part qu'occuperait un autre loca- 

"taire"; qu'il resulte, au contraire, expres- 

sement des rapports de MM. Batbie et Du- 

rand, que la loi nouvelle n'a ete faite que 

pour supprimer la solidarite entre locataires 

' (V. d'ailleurs Batbie, Revue critique, 1884, p. 

i 736 et suiv.) ; 

I * 

1 Attendu que, dans Pincertitude des lieu et 

I cause de Pincendie, les locataires n'ont au- 

' cune action contre le proprietaire et qu'ils 

u'etablissent pas, dans les termes de Part. 

1382 C. civ., une faute quelconque ft la charge 

d' Arnoux ; 

' Attendu, en ce qui conceme la Societe d'a- 
! griculture, qu'& tort elle avait ete mise en 
cause en premiere instance et appelee devant 
la Cour ; qu'en effet, elle n'etait locataire 
qu'aux premier etage et rez-fle-chaussee du 
bfttiment incendie, alors qu'il etait certain, 
avant tout litige, que Pincendie ne s'etait 
' produit qu'au trois leme etage ; 
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Par ces motifs, 

Infirmant le jugement rendu par le Tribu- 
nal civil de Toulouse, A la date du 30 no- 
vembre 1886 ; 

Dit que Tincendie qui a ^clat6 le 10 aotlt 
18M5, ft 9 heures du soir, daus une aile de 
I'hdtel Arnoux, rue Saint-Antoine-duT, 8*est 
produit au troisidme etage de ce corps de 
b&timent dans lequel le propria tai re occupait 
un r^uit constituaut une veritable cohabi- 
tauon de sa part ; 

Declare que cet incendie n'a ni cause 
cOnnue ni lieu d'orijrine etabli et qu'il ne 
peut etre attribu^ & aucun vice de construc- 
tion ; quoi faisant, rejette comme irrecevable 
Taction d'Arnoux et du Languedoc contre 
Delcamp, Laynev^ze et Vallier. 

Note.— La jurisprudence admet sans diffi- 
culty, depuis la loi du 5 Janvier 1883, comme 
sous I'empire de la legislation ant^rieure, que 
le bailleur, en communaut^ d'habitation avec 
le locataire dans Timmeuble incendie, ne 
peut invoquer contre le dit locataire la pr6- 
somption de faute Stabile par les art. 1733 et 
1734 C civ. V. en ce sens : 5 fiSvrier 1887 et la 
note de M. May (Gaz. Pal. 87. 1. 338 : Bor- 
deaux 4 Janvier 1887 (Gaz. Pal. 87.2.406) ; 
Pau 11 juin 1887 (Gaz. Pal. n" des 12-13 
octobre 1887). Mais la communaut^ d'habi- 
tation, n^cessaire pour faire disparattre la 
pr^somption de faute qui p^e sur le locataire, 
r^sultait-elle suffisamment des circonstances 
relev^ par la Cour de Toulouse dans Tes- 
p^ce ci-des8us ? Nous sommes tr^ s^rieuse- 
meiit port^s ft en douter. Sa decision nous 
parait, en tous cas, incompatible avec celle 
d'un arr^t de la Chambre civile de la Cour 
de Cassation en date du 26 mai 1884 (Gaz. 
Pal. 85.2. supp. 98), qui decide dans une es- 
p^ce, pr^sentant avec Tesp^ce actuelle la plus 
grande analogie, que la seule circonstance de 
Toccupation d'un grenier dans I'immeuble 
lou^ par le propri^taire ou le concierge, son 
propose, est insuffisante pour faire ecarter,en 
favour d'un locataire, Tapplication des art 
1733 et 1734 C. civ. Com p. ^galement en ce 
dernier sens : Chamb^ry 9 d6cembre 1884 
(Gaz. Pal. 85.1.602); Cass. 20 octobre 1885 
(Gaz. PaL 85.2.565) et les notes.— Gar. Pal, 



COUR D'APPEL DE PARia 

11 novembre 1887. 
Prdsidence de M. Lefkbtrb db Vieftilll 
Soairi du PBrrr Journal v. Ls Petit Journal 

FiNAN'GIilB. 

Journal — Titre — PropriiU — Enneigne comuitr- 

dale — Modification — Cot^wwiL 
Le groupement des moU gfdforment U titre f ta? 
journal conMilue Vtnmgne commemaU de 
ce joumaL 
Par mite, les tribxmaux peuvent ordonner la wr 
dification, dans le tUre d'wt journal^ di k 
pariie de ce titre qui poxjsrraitfaiTt fu^fpom 
que ce journal est une publicaiim annai 
d'un journal priexiHanU 

Le 29 mai 1886, le Tribunal de commerce 
de la Seine avait rendu le jugement saivant : 

" Attendu que la Soci^t^ demanderesse 
justifie qu'elle est propri^taire du titre lePefti 
Journal] 

" Attendu que de Grammont publie une 
feuille p^riodique k laquelle il a domi^ le titre 
le Petit Journal financier ; 

'' Attendu que la soci^t^ demanderessa de- 
mande que le d^fendeur aoit tenu de soppri- 
mer de son titre le mot " Petit," et de le sap- 
primer ^galement de tous num^ros, eiem- 
plaires, affiches, insertions, imprim^ et pa- 
piers de commerce ; 

" Attendu qu'il est etabli que le joomal 
dont de Grammont est le g^ront prdseDte par- 
son titre toutes les apparences d'un joarn&l 
qui constituerait une publication annexe aa 
Petit Journal ; 

" Attendu que la designation donn^ an 
Petit Journal, lors de sa fondation, est deve- 
nue pour cette feuille une d^nominadon com- 
merciale et, parTusage^sa veritable propn^t^; 
que le groupement des mots constitoant son 
titre est aujourd'hui sa veritable enseigne 
commerciale; que le titre " Petit Jonniar* 
est de nature k amener une veritable confu- 
sion avec le veritable Petit Journal; que 1* 
soci6t^ demanderesse est done fond^ k M&' 
mer la cessation de cette coDfusion ; 

" Attendu toutefois qu'il n'est justifie ni de 
mauvaise foi de la part de Grammont, ni 
d'un prejudice appreciable ; 

" Par ces motifs, 

" Dit que, dans la huitaine de la significa- 
tion du present jugement, de Grammont tera 
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tenu de supprimer le mot ** F^tit " du titre 
deson journal, ainsi que de ses enseigDes, 
affiches, insertions, impiim^ et papiers de 
commerce ; 

" Dit que, faute par lui de ce faire, dans le 
dit d^lal et icelui pass^, il sera fait droit ; 

" Declare la soci^t^ demandeiesse mal fon- 
dle en sa dem ande en paiement de dommages- 
int^r^ts, Pen d^boute; 

" £t condainne de Grammont par les voies 
de droit anz d^pens." 

Appel, arrdt : 
La Coub, 

Adoptant les motifis des premiers juges ; 

Gonfirme. • 



TRIBUNAL DE COMMERCE DE LA 
SEINE. 

15 novembre 1887. 
Presidence de M. Raffabd. 
Webb v. Norbert Estibal. 
OUigcOion — Cause Ulicite — Prix (Tune dutHno- 

Hon honorifique — NvllitS, 
Est nvlU comme contraire d la morale pubHqve, 
par application de VarU 1133 C civ., Vohli- 
gation de terser une somme Wargent comme 
prix d^une distinction honorifique {dans 
Vefpi^ce la croix de commandewr d'un ordre 
Stranger). 

Le Tribunal, 
Regoit Webb opposant en la forme au juge- 
ment par d^aut contre lui rendu le 15 f^vrier 
1887, et statuant sur le m^rite de ropposi- 
tion; 

Attendu que* sane quMl y ait lieu d'exami- 
ner les moyens de fond oppose par le colonel 
G. Webb, il res-ori des documents versus au 
proc^ et notamment de Tengagement sous- 
crit par ce dernier, lequel document sera en- 
i^gistrg avec le pr^ent jugeroent, que le d^ 
fendeur a contracts Tobligation de payer ft 
Norbert Estibal la somme de 3,500 fr., contre 
la remise du brevet d'fsabelle la Catholique 
au grade de commandeur ; 

Attendu qu'une pareille convention doit 
^tre consid^ree comme contraire ft la morale 
publique ; que, d^ lors, la cause de Pengage- 
ment souscrit par Webb est illicite, dans les 
termes de I'art 1133 du C. civ., et qu'aucun 
Tribunal ne saurait donner de sanction ft un 
oontrat de oette nature ; 



Par oes motifis, 

Annule le jugement du dit jour 15 f^vrier 
1887, auquel est opposition ; 

Et statuant par disposition nouvelle : 

I^offioe declare Norbert Estibal non rece- 
vable en sa demande. Ten d^boute; 

Et le condamne en tons les d^pens. 

Note.— II a 6t6 jug6 dans le mfime ordre 
d'idees, et par application de Tart 1133, qu'il 
faut consid^rer comme nuUe Tobligation con- 
tracts pour prix des sollicitations et du cre- 
dit employ^ par une personne aupr^ d'une 
administration ft I'effet de faire obtenir une 
place du gouvemement V. Colmar 25 juin 
1834 ; Trib. civ. Lille 10 Janvier 1834 (Dalloz, 
Vo. Obligations, Na 643); qu'il en est de 
m^e de la convention par laquelle une per- 
sonne s'engage envers un industriel ft user de 
rinfluence d'un tiers aupr^s d'une adminis- 
tration publique pour lui procurer des com- 
mandos de la part de cette administration : 
Paris 19 avril 1868 (D. 58.2.160). 

D'aprfis Merlin (Questions de droit, Vo. 
Cause, J 2), il ne faudrait pas mettre au rang 
des obligations fondSs sur cause immorale 
les traits que des parti cullers feraient entre 
eux pour que Tun sollicite au pro6t de Tautre 
une grdce du gouvemement. II nous paratt 
difQcile de souscrire ft cette opinion. 

Comp. Cass, ler mai 1855 et le tr^ remar^ 
quable rapport de M. le conseiller Laborie 
(S.65.1,337); Paris 3 figvrier 1859 (S.59.2.295) ; 
Paris 8 f6vrier 1862 (S. 62.2.377) ; Nimes 22 
juin 1868 (S.68.2.270) ; Larombi^re, Obliga- 
tions, 1 1, No. 11, p. 326.— 6?a;f. Pa/. 



APPEAL REGISTER— MONTREAL, 
Thursday, December 22, 1887. 

Webster et at. & Taylor d: Noyes et a/.— Peti- 
tion to take up iruftancj? granted. 

Dompierre d* BarU,— Motion for dismissal 
of appeal. Granted for costs by consent 

Gilman 6s Exchange Bank of Canada, — 
Judgment reversed without costs. Tessier. J., 
dissenting as to the adjudication of costs, be- 
ing of opinion that the judgment in first 
instance and the judgment in Review should 
be set aside with costs as well in Review 
and in appeal. 

Louorey ds JSotU^-^udgment reversed with 
costs, Bab7 and Doherty, JJ., dissenting. 
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BtoKieau A For^t^f.— Judgment reversed 
with costs. 

Beckett & Merchants Bank of Caruida.-- 
Judgment reversed with costs. 

Gueiremont <fc Ouevremont, — Judgment con- 
firmed. 

Oalameau & Grut76auZ«. — Judgment con- 
firmed. 

SenScal <jt /Joui/Zard— Judgment reformed 
with costs in favor of the appellant. 

Gilman & GUUrt. — Judgment reversed. 
Baby and Church, JJ., dissenting. 

Smith & Tf/k'^/^r.— Judgment confirmed. 
Motion for leave to appeal to the Privy Coun- 
cil. Rule nid for next term. 

Dubeau d: RoMllard, — Motion for dismissal 
of appeal. Rejected without costs. 
• The Court adjourned to Jan. 16, 1888. 



INSOLVENT NOTICES, ETC. 

Quebec Official Gazette, Dec. 17. 

Judicial AbaticUtnmer^*. 

• Elmire L^tourneau (S. St. Michel, fils), Montreal, 
Dec. 13. 

Curaton appointed. 

Re Ald6rio Maill6. — C. Desmarteau, Montreal, 

curator, Dec. 9. 

He J. B. Scott.— C. A. Sylvestre, Nioolet, curator, 

I^ec. 10. ^. ., ^ 

Dividend9. 

/?e Zoel Bessette.— Dividend, J. L. Doaoia, Granby, 
curator. 

Ite ThoB. Dufresne & Co., Yamachiche. —Final 
dividend, payable Jan. 10, 1888. at office of F. X. 0. 
l4acoursV(>re, Louiseviile. 

HcM. Fournier, Scotstown.— Dividend, payable Jan. 
10, 1888, Kent & Turcotte, Montreal, curator. 

/2e William Skinner Thompson. — First and final 
dividend, payable Jan. 4, 1888, J. M. M. DufF, Mont- 
real, curator. 

Separation a* to Property. 

Elizabeth Ann Garraty vs. Thomas Webster, tailor, 
Montreal, June 16. 

Z6phirine JSt. Pierre vs. Francois Xavier Wilson, 
farmer and trader, St. Raphael de I'lsle Bizard, Oct. 
5. 1885. 

MathiUle Vien vs. Joseph Couture, hotel-keeper, 
Stanbridge, Nov. 26. 



APPOINTMENTS. 



Messrs. 8<iv6re L. de Lottinville and Alfred De?<ilet8, 
appointed joint Prothonotary Superior Court, Clerk of 
the Circuit Court, and Clerk of the Crown, for the 
District of Three Rivers. 

Alfred Morin, I'Anse aux Griffons, appointed joint 
Coroner, mee J. A. Lebel, resigned. 



Chmrt TgrnuAlUred. 

DUtriet of r^/iu»ttfiin».— Court of Qomq'i Ber^b. 
criminal term to begin Feb.*. Superior Court . frrm 
31st Jan. to 4th Feb. arcait Court, 7th to 9th Feb- 
County Chicontimi, at Hebertvilla, 27th and 2S:h 
January. 

J>i<rict of Sntntenay .-—Superior Court, 13th to 20:h 
Feb. Circuit Court, 2l8t to 23rd feb. County of 
Charlevoix, at Baie St. Paul, 27th Feb. 

Notarial Hinvtet Trantftrre/L 

Minutes of Joseph H- Lefebrre and Thomu' 
Brassard, Waterloo, transferred to Louis TrembUy. 
N.P.. Waterloo. 

Minutes of Louis Rainville, Arthabaskaville. tranr 
ferred to Louis Lavergne, N. P., ArthabaskaviUc. 



GENERAL NOTES. 



A man had a right of pasturage on Liston common. 
and put on two oows to graze. Another man had a 
like right, and he put on two calve*. Tbe caLvfs 
sucked the cows to such an extent that they yield-?*] 
only a pint instead of seven or eight quarta. The c •» 
man sued and recovered damages. 

A Manx Trial.-Id a lately published tale, "Or?«^ 
Uills by the Sea," the scene of which is l»»d iu in? 
Isle of Man, a strange Manx custom is descnt»ed Ir 
appears that up to 1845, and p-^rhaps still, mac m !ii 
trial the bishop and archdeacon were n-qairei frj 
appear upon the bench. The question put to the jury 
was, not as in England, "Guilty or not guilty." ba* 
•' May the man of the chanoel continue to sit ? " Tb« 
answer was plain " yes" or " no." In the Utter c».-' 
the departure of the clergy was followed by a sent-ew-. 
of death.— CKwina/ Law Magazine. 

Tiik relations between the Lord Cfeief Justice ". 
England and the Court of Appeal may fairly be «^ii 
to be strained. The former is very sore at whit Kp 
conceives to be the interference of the latter with hi-= 
discretion on two points: (I) referring cause?: i 
depriving of costs. His Lordship believes the Ov^rt 
of Appeal have officiously and improperly interfeH 
incases "about which they know nothing." He hx' 
determined never again to refer a ease. This i>' • 
distinct gain, but the public expression of irritat •' 
with a superior court is much to be deprecated- Tb 
public don't understand a.—Law Timet. 

LaCour d'assises de Bdne a condamn6 1?aac Ga=ly. 
employ^ de Tenregistrement, 4 cinq ans de Irav^" 
forces, pour faux en 6oritures publiqnes- 

Cet individu a r^ussi, durant Tespaoe de quaere an?. 
h, d^^tourner la sommo de 207.839 francs en ^tablissa';'. 
de fausses taxes pour frais jodiciaires. 

Son fr^re David Guily. et sa maitresse, Mari? 
Crochet, ont 6t6 condamn^?. le premier A cinq aD«J« 
r^olusion, la seconde k trois ans de prison, comme 
complices et rec^leurs. 
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Account to be rendered by as- 
signee to the ddant 

Appointment of provisional guard- 
ian 

Joint curator 

Astrology— Deception by pretending to 

tell fortunes 

Baby, Mr. Justice, elected president of 

Numismatic Society 

Appointed Knight " Haut-Pro- 

tecteur " 

Bacon, Vice-ChancoUor — Retirement 

of 38, 

Bailiff — Responsibility of 

Obligation to execute writ 

Responsibility of, for negligence 

— Notice of action. 

Ballaniinb, Sergeant — Death of 

Notice of life 

Bank in liquidation — Cheques paid 

after suspension 

Bank Cheques— Acceptance by cashier 
and president at a future date 

— Liability of Bank 

Bank DiRBcrroRs — Responsibility of . . . . 

Bar Examinations 

Beer — Blending strong and small beer 

274, 

Benjamin, The late Mr. L. N 

Bethune, Q.C,, Strachan, recommended 
for vacancy in Court of Queen's 

Bench 

Bigamy — Sentence in case of 

Bigamy and onus of proof 

Bill OF Lading. 6'6;c Railway ; Shipping. 
Bills op Exchange}. See Promlssorv 
Notes, 
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34 
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41 
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233 
240 
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BLA0B3CAIL 143 

BLBOKLEnr, Justice, anecdote of 128 

Bond — Formalities for doe ezecutioD . . 7S 

Bonbnfant, M., The late 3C4 

Bornagb — Old borne — Prescription ^A 
peaceable poasession, as pro- 
prietor, for 30 years, prevails 
over the limits indicated by 
titles, and also over boundary 
marks between lots and other 
tracts of land, and coDfen 
ownership of the lands so pos- 



Tenants et abouHgrnnU — Superfidee 

Bo WEN, Lord Justice, as a translator of 
VirgU 

BowBN, Lord Justice — History of the 
English Law 

Buchanan, The retirement of Mr Justice 

BuiLDBR — Privilege of 

BuBBiDGB, Mr. Justioe 

Burglary— Novel instance of . . . - 

By-law. See Municipal Law 

CADAeTTRB — Omissiou to enter constitut- 
ed rent 

Cambeon, The late Sir M. C 

Capias — Action pending for part of 
claim 

Capias— Allegation in affidavit that de- 
fendant is notoriously insolvent, 

insufficient 

Revision of judgment— Delay . . . 
Secretion— Partnership — Princi- 
pal and agent 

See Prochduru 

Capital Punibhmbnt in Kansas 

Carmelite Nuns — Adftiinistration of 
the aerment jndidaire to 

Carrier. See Common Carrier; Railway. 

Cause of acttion — Goods ordered by letter 
See Jurisdiction. 

Cession db bibns. See Assignment of 
Property . 

Ch^mpbrtous A(;rbbmbniis 

CiiARLAND, Mr. Justice • 

Charles, Mr. Justice 

Charter Party. See Shipping. 

Chicago Law Times • 

Chose Jug^b — Judgment of Commis- 
sioners homologating role de 
coHaaHon 
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Where ooncliuions of second 
action are materially different 
fromthofleof the first.... 264, 325 

CHtJBCH. SeeVsw. 

Chubch — Construction of— -AcU de coH' 
9atUm — Homologation hy the 
Commissioners 20 

Chubch, Mr. Justice, appointment of. . . 33 

CiBourr CouBT — Jurisdiction — Action 
for seaman's wages — The 
Circuit Court has no jurisdic- 
tion, except in certain excep- 
tional cases, for the recovery 
of wages due to seamen em- 
ployed on steamboats of more 
than 20 tons, or on other ves- 
sels of more than 50 tons, re- 
gistered in Canada and navigat- 
ing its inland waters 387 

See Pbocbdurb. 

CmCUMSTANTIAL EVIDENCB 248 

Citizen, Definition of 208 

CrrY OF MoNTRBAi. See Montreal. 

CisvBB BsrroBT, A 352 

CLIBNTBy QUHBR 143 

Club, Expulsion from 401 

Cobifigahon, Address by Hon. U. M. 

Eose 225 

CosiTN, Roman, dug up at Plumstead— 

Disposal of the relic 97 

CoLSBiDQB, Chief Jusiioet on the Lords 

Justices in AppeaL 385,416 

CoMMBBdAL CoBPOBATiONs— Taxation of, 
by the Province of Quebec- 
Decision of the Judicial Com- 
mittee 258 

ComoBBCiAL Tbavbllbr— Privilege of. . . 110 

Common Cabbiebs — Passenger vessels 
not compelled to carry mail- 
bags. 48 

See Railway ; Shzpfino. 

Community — Action by femme commune 

in absence of husband 396 

Marehande pMiqiLe-^udiciaX se- 
paration ,. 351 

Voluntary lidtation — Partition 
^Propres 390 

Company — ^Action for calls 34 

Action for calls— Subscriber be- 
fore incorporation— Allotment. 331 



Assignment by directors of pro- 
perty of Company 106 

Authority of Managing director. 411 

Directors — Misfeasance — Pay- 
ment of dividend out of capital 
False balance sheets 308 

Directors — Misrepresentation-*- 
Measure of damages 407 

Obligations of Telephone Compa- 
nies 129 

Winding up Act— Appointment 

of liquidator 107 

Company's Sboretaby, Authority of . . . . 311 
Compensation — Debt offered in compen- 
sation which under ordinary 
circumstances would be pres- 
cribed 339 

Notes received by bank for col- 
lection 110 

Compbnsation to relatives of person 

killed while aiding justice .... 355 
CoNsoiJiTioNs of a Cross old Lawyer 

(verse) 296 

Consolidation op Qubbbc Statutes 41 

CoNBTrruTioNAL Law — Brewer's licence 
—Powers of Provincial legisla- 
ture 46 

Extension of town limits to 
middle of navigable river — 43- 
44 Vict, ch. 62(0.) 330 

48 Vict (Q.)ch.22notuttrarire«. 267 

Public health— Legislation con- 
cerning, pertains to provincial 
legislatures 74 

Right of local legislature to pass 
Acts respecting assignments for 
the benefit of creditors 57 

Taxation of commercial Corpora- 
tions in the Province of Quebec 
— Direct and Indirect Taxation 
— Decision of the Privy Coun- 
cil 257,258 

Taxation of ferry-boats .......... 371 

Vacation of seat in parliament by 

acceptance of office 169 

(Contempt of Coxtrt— Assaulting a soh- 
citor within the precincts of the 
Court 326 

Interference with the adminis- 
tration of justice— Act not com- 
mitted in face of Court 385, 397 
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C0NTZN6BNT FxBB 289 

CoKTRACT — Modification — Evidence — 
Statement of account by book- 
keeper 365 

Party not fulfilling contract 
bound to return debentures ob- 
tained as condition of contract 60 
Unlawful consideration— Bale of 

decoration 415 

Contracting FOR CooLNHss 320 

CONTRAINTB PAR OORPS. See PrOCEDUIUL 

Contributory Nbqugbncb — An old case 

overruled 65 

Comment on the case of the 
Bemina Na 1, which rejected 
the doctrine of Thorogood v. 

Bryan 173 

Of persons in charge of vessel in 

which plaintiff is 68 

Conviction, Summary— Conviction held 
bad, where person was charged 
under Sect. 59 of the Act res- 
pecting malicious injuries to 
property (32-33 Vict., ch. 22), 
with having committed an in- 
dictable misdemeanor, and the 
justice of the peace, after the 
preliminary inquiry had been 
conducted as in a case of an 
indictable offence,convicted the 
defendant, without trial, of an 
offence punishable on sum- 
mary conviction 19 

Copyright in Grovemment publications. 136 
In Government publications — 

Treasury Minute 366 

In lectures— 209,316 

The Poet Laureate's copyright . . 193 

Coronhr's Inquibt — Publicity of 185 

Coronhr's Inquests on Firbs 273 

Corporations— Disabilities of— Acquisi- 
tion of immoveable property . . 35 
Illegal by-laws— Responsibility.. 253 
See Company ; Muniqpal Law. 
Costs— Attorney's fee where action is 

dismissed on dSfenae en droit. . 186 
Attorney's fee on action dismis- 
sed on demurrer is the same 
as on action dismissed on pre- 
liminary plea 116 



Costs of enquHe will not be al- 
lowed when testimony is im> 
necessary 138 

Distraction — Action by cheat 
who has paid costs to attorney. 411 

Distraction— Saisie-arr^t for costs 
after debt is paid 35 

Insufficient amount tendered ^ 

Of previous action dismissed — 
Suspension of subsequent ac- 
tion 87 

Of useless action 372 

On Congfdifaul — Distraction in 
favor of attorney 90 

Taxation of bill— Fees where 
several defendants plead sepa- 
rately—Costa of expert and at- 

tomey 394 

CouNBBL identifying themselves with 

dienta 272 

County Council. See MuNiaPAL Law. 
Crimes by Britesh subjbcib abroad— 
Mr. Justice Stephen on the law 

of 213 

Criminal Information — Libel — Option 

of remedy 397 

Criminals under sentencb ^ 

Crown ** windpalm " 281 

Cruhlty to animals — Spaying Sows. ... 132 
Curator. See Absionmbnt op PRophrty. 

Curious claim, A 2GS 

CusHiNG*8 Notarial Forms S9 

Custody of Infants. 329 

D AMAGBs — Against a bank derk 327 

Caused by rats at sea 25S 

Claimed against restaurant com- 
pany on pretence that needle 
had been swallowed in food . . 50 

Cows and calves pasturing 416 

Illegal seizure of moveables 30 

Limitation of — Direct conse- 
quence of act 274 

Mental suffering for loss of hus- 
band cannot be taken into con- 
sideration by jury 241, 324 

Obligation for the payment of 
money — Damages for inexecu- 
tion — In the case of an obliga- 
tion for the payment of money, 
the damages resultiDg from the 



INDEX. 



421 



debtox'B defiatilt are restricted 
by G.C. 1077 to interest on the 
sum, either at the rate stip- 
ulated, or, in the absence of an 
agreement^ at the rate fixed by 
law. The stipulation of a fixed 
sum in addition to the interest 
for costs of collection, is illegal 161 
Person taking np collection in 
Church— Omission to present 

contribution box 165 

Saitie-gagerie dismissed 30 

Where there is no malice 406 

DAYiDeoN, Mr. Justice— Appointment of 185 

Dhkoloioe, The lateMr 105 

Dental Association Act — A suit to re- 
cover a penalty under the 
Dental Association Act is not a 
popular action within 27-28 
Vic.^ chap. 43, and therefore an 

affidavit is unnecessary 402 

DuMTiflTBY, Peculiar case of 232 

Dickson's Law of Evidbngb in Scotland 

—New Edition 273 

DmALLOWAKCB — Manitoba and the 

Northwest 409 

DoMflBDAT Book— How preserved 57 

Domestic Pets, Provision for 289 

DoMicn^B — Acquisition of new domicile 
— ^Domicile of choice — Aban- 
donment of domicile of origin . 195 
Domicile of choice — Intention to 
abandon — Animus manendi. .. 100 

DOMICILB AND MABBIAGE Ck>NTBACrS 334 

DoBiON, Chief Justice, on the Law of 

Libel 361 

Donation— Action to revoke— iSawie can- 

aervatoire 397 

Nullity, where obtained by decep- 
tion 268 

Dower — Claim anterior to dower — Cre- 
ditor may seize and sell immo- 
veable on which claim for 
dower exists — ^Bights of douai- 
riha 153 

Ddbun Foub Coubts, Fire in 104 

EocLBBiASTicAL Law (England) — Contu- ' 

macious Gerk 407 

ELBonoN Act (Quebec)— Recount of 

votes 206 



Recount— A recount of votes need 
not necessarily be asked for by 
a candidate, but may be asked 
for either by a candidate or by 
any elector of the electoral dis- 
trict 410 

Election Act (Dominion Controverted) 
— Limit of six months is 
counted from time when peti- 
tion has been presented 403 

Ehbbzzlebcent — Fraud by clerk or ser- 
vant 230 

Enqubte— Prof. Beauchet on the sys- 

temof 220 

Ebbob— Money paid by error 142 

EvmENGBH-A master cannot offer his 
oath to prove damages occa- 
sioned by the misconduct of 
his servant 202 

Contestation of opposition to judg- 
ment by default 86 

Deposition — Erasures and mar- 
ginal notes not certified 165 

Deposition of absent witness can- 
not be used before grand jury. 253 

Entries in merchants' books — 
Indivisibility 278 

Extraordinary admission of sup- 
posed birth-marks as evidence. 73 

Filiation— Identity 351 

Inference from literary style .... 160 

Limits to czx>e8-examination of 
witness 205 

Lord Bramwell's bill to enable 
prisoners, etc., to give evidence 
on their trial 113 

Misieception of} on criminal trial 
—Effect on conviction 132 

Of covenant to sell and deliver 
hemlock bark 186 

Promissory note signed with a 
cross' 85 

Refusal by court of appeal to 
send case back to en^te 110 

"Res gestae'' 328 

ExchbquebCoubt (Canada) 234 

Execution — Attachment of sum of 
money awarded as indemnity 
for personal injuries 87 

CoUocaJdon—Paiementde Vindu.. 277 

See Pbooedubs. 
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Execution of CaoaNAi^, Mbthodb of. . 393 
ExBODTiVB PowBB — Dlsallowance of 

Quebec Act 249 

£xBcuix)B — Grounds for removal from 
office — Maia fides and dis- 
honesty 119 

Nomination by the Court — Re- 
moval — Termination of execu- 
torship 397 

Extradition — Oflence for which person 

surrendered may be tried 41 

Extradition Treaty with Guatemala. 48 
Fabriqub — Indemnity to church war- 
den 150 

Faloonbridob, Mr. Justice 378 

Ferry, What constitutes a 321 

Filial ArpBu'rioN, Curious instance of. . 280 
FiNLAsoN, W. F. — Law reporter— Notice 

of the career of 184 

Fires, Inquests on by coroners 273 

First Qffrndeks, Conditional Release 

of 281 

FoRGERY-Taxes on judicial proceedings 416 
Fraud — Contract in fraud of creditors 
— aC. 1035— Knowledge of in- 
solvency 390 

Fraudulent PuRt-HASB of Goods 289 

French Pennies, Legal position of 100 

Frontier, The Law of the 172 

Galt, Chief Justice 378 

Gaming Contract— Good faitli of banker 151 
When exception de jeu cannot be 

pleaded 22 

Garqonou Fillb? 47 

Gardener, Authority of a gentleman's. 284 
Garnishment. See Procedurr 

GiX)BBNSKy, Mr. Justice 409 

Grove, Mr. Justice 297 

Guardian. See Procedure. 
Habeas Corpus— Process [in civil mat- 
ters— C.C. P. 1052. .. 47 

Harbour Commissioners, Montreal — 

Jurisdiction 371 

Heavenly Voices 128 

Hochheimer's " Custody of Infants "... 410 

House of Lords Appe^vls. 328 

" House of Lords — Means of giving 

effect to judgment of 264 

House of Lords, State of business be- 
fore the 177 



Hull, City of — ^Election of aldennsa 
— Contestation thereof is a 
matter belonging to the Sup- 
erior Court — Bail bond for 
security for costs need not con- 
tain descriptioD of real estate 

ofsureties 9^) 

Municipal election — Not neces- 
sary that president of the elec- 
tion should be qualified as a 

municipal elector 115 

Husband and Wife— Desertion by wife 

—Order, to return 206 

Household expenses-Credit given 
to wife— Responsibility of wife 
where nothing remains to the 

husband 351 

Right of husband to open wife's 

letters 121 

Women's rights in Ohio 153 

Hypothecary Action — Description of 

immovable 98 

Tiers ditenieiar may plead grounds 
which personal debtor might 

have invoked 3ol 

iDENTrrv, Comical Tests of 40S 

Imperiaj. Institute 1C4 

Improvements — Right of retention for 

impenses ct amilioratiom ?»«Xi 

Imputation op Payments 110 

Note discounted by Bank— When 

held to be paid 141 

Indecent Assault — Evidence of previ- 
ous connection with prisoner. . 132 
Indecent Publications — Enactment of 

the Louisiana Criminal Code. 193 
Indian Lands — Reserves— Surrender— 

TitleofCrown 322 

Indictmbnt, A curious 241 

Infants, Guardianship of.... 329 

Injunction— Against improper use of 

watercourse «••••• 7 

Mandatory — Covenant in hus- 
bandry 100 

Insanity, Tests OF 193 

Insolvency — Creditors not warrantors 

of acts of assignee • HI 

Departure of insolvent trader 

after milking assignment 110 

Revendication by curator of goods 
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removed from his custody — 
The curator to the property 
abandoned by an insolvent 
trader has the right to revendi- 
cate goods removed ^from his 
custodyi without previously tak- 
ing the advice of th^ creditors 
and being judicially authorize 
ed, but at his own risk and 
cost 146 

INBOI.VBNT Bank— Winding up proceed- 
ii^^s — Bank already insolvent 
placed in liquidation 822 

Inbolvbnt NoncHB, Appointments, etc., 
8, 16, 24, 32, 40, 64, 80, 88, 96, 
104, 112, 120, 127, 136, 144, 152, 
168, 176. 184, 192, 200, 208, 216, 
224, 231, 240, 248, 256, 264, 272, 
280, 295,304,312.320,328,336, 
344, 360, 376, 392; 400. 408, 416 

iNBUliT TO POUOSUBN 48 

Inburangb, Aocidbnt— Inhaling of gas. . 321 
Suicide by insane person an ac- 
cident 113,124 

Iksubangb, Fms — Condition — Hazard- 
ous business — Increase of risk 

—Forfeiture 79 

Contract of renewal of policy— 

Not reading policy 278 

Information affecting the risk 

possessed by agent 328 

Proof of loss— Arbitration 278 

Insubangb, Mabinb — Arbitration — Un- 
disclosed principal 199 

Co-owner of ship 366 

iNTBRDicnoN— Curator— Action by cre- 
ditor for necessaries 350 

Ibibh Pbosbcutions — Lord BramwelPs 

letter 359 

Jaxbs, Sir Henry — Address to Law 

Students 256 

JUBILBB at THB LaW SoOIEfTY 206 

Johnson, Mr. Justice, on election con- 
testations 26 

JuDGBS, A generation of • 269 

JuDOBB, Biographies of, in books of re- 
ports 137 

JxTDGBB IN England — Smart sayings 

* imputed to • 145 

JuDGBS Knighted 129 



JuDGBB of Provincial Courts 234 

Judgment — Order for execution of judg- 
ment issued from Ontario 
Court, how enforced in Quebec 80 
Judicial Abandonmhnt. See Absignmbnt 

OP Propbrty ; Insolvency. 
Judicial Adviser— Notice of appoint- 
ment of judicial adviser to 

party in cause 34 

Judicial Inoonvbnibnceb 306 

Judicial Remuneration 65, 105, 177 

Judicial Returns for the Province of 

Quebec 97 

Jt/dicial Sale— Irregularities in sale of 
movables- Nullity -Revendica- 

tion of thing sold 109 

Judicial Style 41 

Jurisdiction— Cause of action — Declina- 
tory exception 211 

See Procedure. 

Jurist (London) 137 

Juey— Agreeing to disagree 201 

Formation of the panels of Grand 
and Petit Jurors — District of 

Ottawa 17 

Jury Trial — ^Time for fixing facts for 
jury — Acquiescence in irregu- 
larity — Misdirection 118 

Justice of the Pbacel See Conviction. 

Langtry, Mrs. — Naturalization of 402 

Lahgeny as a Bailee — Deposit of sum 

of money — Evidence 365 

Larceny— Device to make owner of 

goods pay a fraudulent charge. 394 
Law and Reugion in the Province of 

Quebec 302 

Lawson, Mr. Justice, The late 273 

Lawyer's Letter — Tender of amount 

ofdebt 131 

Lawyers SHOULD know everything.. . 16 

Lawyers, Suggestions to 129 

Lectures, Copyright in 316 

Legacy — Interest— Rights of heirs .... 371 

See WiLU 
Legal Business in England, Decline of 378 

Legal DiRBCTORiEs 49 

** Legal News"— Death of two valued 

contributors 10 

Legal Periodicals in United States. . . 137 
Legal Profession in England, Amalgar 

mationof..«. 378 
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202 



21 



Lessor and Lbbseb — ^Action by proprie- 
tor of nndivided half 

Action to resiliate lease where no 
amount is claimed — Jurisdic- 
tion ,, . 

Change of business carried on in 

leased premises 

Fire — Proprietor occupying part 

of premises 412 

Lease of farm without mention 
of term— Duration of— Time 

necessary to harvest crop 290 

Privilege of, as respects effects 

mentioned in C.G.P. 566 7 

Prohibition to sublet 113 

Repairs to leased premises ...... 149 

Eepairs ordered by municipal 

authority— Notice 333 

'Bepsdia—Same-gagerie — Droit de 

suite 

Saisie-Oagerie— The lessor cannot 
oppose the seizure and sale of 
the movables subject to his 

gage 

Special procedure under C. P. 887 
not applicable to lease of mov- 
ables 

Summary procedure not apphc- 
able where only rent is due. . . 
Verbal Lease — Ejection — Dam- 
ages 

Lhtter Missive— Secrecy of 203, 204 

Letters— Right of husband to open 

wife's letters. .121, 129 

Libel— Bill before Imperial Parliament 265 

Costs of justifying libels 160 

Describing a person as a ** crank." 216 

Error in name of defendant 118 

List of jurors— " Stand aside ". . . 253 
Private and public capacity — 
Expression of opinion by an 

elector of a public man 139 

Report of mercantile agency to 

subscribers.-.. 237 

Libel Case, A Curious 233 

Libels on the Dead 81, 101 

Libels on Public Men 292 

License Act, Quebec— Refusal to con- 
firm certificate 202 

Prosecutions under — Competent 
Court 206 



396 



179 



371 



33S 
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Linooln's Inn Entertainment 265 

Litigious Rights, Sale of 324 

Loan op Money at interest— Term 124 

Major's Legal Skbtches 41 

Mails, Conveyance OF 17 

MAiND*OR,La 40C 

" Mala Fide" txerdse of Rights 352 

Malicious ARBBffr— Probable cause. ... 3<i 

See PROBABLB causk. 

Malicious Damage to Psopsbty — Squat- 
ter 33S 

Mandamus— Board of Revisers— Fail- 
ure to perform duty within 

statutable time 86 

Jurisdiction of Superintendent of 

Education 339 

Where performance of act is dis- 
cretionary 393 

ManxTrial ^ 41H 

Masrl^gb Ceremony performed by hus- 
band 336 

Solemnization by dissenting min- 
isters—The new marriage BiH 201 
Married Woman. See Husband and 

Wife. 
Master and Servant — Dismissal of ser^ 

vant — Local usage 150 

Master cannot oifer his oath to 
prove damages occasioned by 
the misconduct of his servant. 202 
Personal injuries— Negligence of 

foreman 124 

Responsibility of employer for 

defective scaffolding 371 

Rights of servant who left service 

on account of illness 230 

Mayoralty of Montreal — Election of 

Hon. J. J. a Abbott, Q.C 73 

Mbllor, The late Sir John 15S 

Mercantile Agencies, Responsibility of 297 
Minor — Action for seduction of— How 

brought , 315 

The father may sue in his own 
name for injuries to his minor 

daughter 187 

MiTOYEN Fence— Obligation of proprie- 
tor who replaces mitoytm fence 

by wall of building 117 

Montreal, City OF— Assessment roU;— 
When it comes into force — 
Prescription of action to annoL 383 
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By-law conoeming masters and 
apprentioes 274 

Fablic squard— User by the pub- 
lic — Aoqnieeoenoe 42 

Prescriptioii of three years under 
42-43 Vict. (Q.) ch-53 80 

Statute Labor Tax— Water Bate. 86 
MoBAL Bbposm Union— Bepresentations 

o^ as to reports of trials 161 

MoBTAUTT among members of the bar. 25 
Mortgage— Short chattel mortgage — 16 
MoRTOAGoB AND MoBTOAGEB (Ontario) 
— Assignment of mortgage — 
Purchase of equity of redemp- 
tion 33i 

MuNiGEPAL Election— City of Hull 115 

See Hull, Ctty op. 
MuNiciFAL Law — Action by special 

superintendent— M. G. 807 52 

Animals impounded-^The owner 
of a farm, who, under M. C, 
447, has impounded animals 
found straying or trespassing 
on his premises, has no right 
to detain them for the payment 
of damages which he pretends 
to have been done by such 
animals on previous occasions. 405 

Correction of minutes of secre- 
tary-treasurer— Mandamus . . . 252 

Electoral List, Quebec— Bevision 
by municipal council 352 

Homologation of proctB^oerbal by 
board of delegates— Appeal to 
CircuitCourt 123 

M. C 004— Boad through maple 
grove 406 

M. C. 932— County CoundJ— By- 
law of Local Council— Powers 
of County Council 884 

Municipal debentures —Condi- 
tions— M. C. 982 108 

Municipal Election— Mandamus 
— Oath of office — Entry in 
minutes* 334 

Municipal election — Contestation 
— When petition may be pre- 
sented—Costs 306 

Municipal Election— President- 
Contestation— Quo warranto— 



Petition contesting election can- 
not ask that seat be given to 
person alleged to have been 
elected at another election .... 245 

Becovery of municipal taxes- 
Jurisdiction 200 

Besponsibility of municipal cor- 
poration for condition of street 177 

Tax imposed by municipal by- 
law—The payment of a tax im- 
posed by a municipal by-law 
cannot be enforced by fine or 

imprisonment 169 

MuBDBR — Survivor of intended joint 

suicide 73 

National League Proclamation 327 

Navigable BivsR-Access to, by riparian 
owner— Obstruction— Bemedy 

—Damages 324 

Extension of Town Limits to 

middleof 330 

Necbbsabibb— Is shampooing a neces- 
sary? 69 

What are necessaries 81 

Nbougbngb — Child iSalling down hole 

in vacant lot 152 

In investing Trust Funds 318 

TheLawof 281 

New South Wales, English solicitors in 361 
Newspapbb- Affidavit to be made by 

publisher— G a L. C. ch. 11 . . 364 
Title of journal— Modification . . . 414 
Newspapbb and Pbbiodical— Beproduo- 

tion of articles 212 

New TBiAi^-When it should be granted 

on question of evidence 252 

NoBTHOOTB, Sib Stafford 41 

NaiABY- Fees and disbursements- 

PaHiestodeed 358 

BesponsibOity for failing to have 

deed signed by both parties... 134 
Besponsibility for error in valua- 

tionetc 165, 166 

Nonca of bendbbing Judgments 295 

Novation — Extinction of obligation by 
granting a term to substituted 

debtor 177 

Where second obligation is to be 
result of non-ftdfilment of first 34 
CBbibn, M.P., Incarceration of 377 
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Pabbnt akd Child — Coatody of the 
children — Bights of Father and 

Grandparents— VisitB 309 

Ohligation of children to main- 
tain parents who are in want. 124 
The father is Dot hoond to pay 
expenses of support and edncar 
tion of minor children if the p 
children have means of their 

own 297 

P ABNBLL LsiTKR, The 168 

Pabtnbbship — Action pro socio — Pres- 
cription—Compensation. 389 

Authority of members of partner- 
ship ^ nom coOech/ 211 

" Lex loci contractus ' — Formali- 
ties in France— 0>vuftf judir 

ciaire 30 

Patbnt — - Infringement — Measure of 

damages 365 

Substitution of one material for 

another 106 

Phbjuby— Oath taken ^before Court of 
competent jurisdiction— Exa- 
mination of witness continued 

elsewhere 231 

Witness not examined coram ju- 

dice 866 

PBrrmoN of Right— Intercolonial Rail- 
way contract 10 

PniToBT Action — Improvements — 

Rights of hypothecary creditor 98 

Interruption of prescription 801 

Rights of possessor in good faith. 267 
Pbw in Roman Catholic Church — Con- 
cession of— Droit de retraU. ... 82 
Droit de retraii — Right of pro- 
perty of pew is in the Fabrique 

(Same case in Review) 181 

Pewholdbrs, Rights of. 87 

Phabmacy Act, Quebec (48 Vic. c. 36)— 
Construction of section 8 — 
Partnership contrary to law.. 7,108 
Physician — Proof of professional ser- 
vices 20 

Ifl bound by rate previously 

charged by him 195 

Pledge— Illegal Bale— Lien de droit. ... 86 
Owner retaining possession of 
thing pledged —Rights of credi- 
tors 108 



PoiAm^ The late Mr. Jostioe 24 

Vouaaas—EqjrU de oorp$ among 184 

FossBsioN— Joint possession o£ furni- 
ture^ Seizure and sale 144 

P&Aonci (New Brunswick)— Set off- 
Not pleaded in action — ^Right 

to set off judgment. 364 

Pbbbogattvb OF Mbrot, The 281 

Pbbbogativb of Mbbcy in Crown Col- 
onies 321 

Pbesuicftions Ain> the Date of Deaiu. 375 

PltsscBiPTioN — Damages v^aesentiiig 

value of wood cut 254 

Foreign judgment on promisBoiy 

note sen 

Hypothecary action 351 

Interruption 301 

Interruption— Mention of debt in 

in ventoxy of debtor's suooessimi 35 
Interruption— PromisBoxy note— 

Foreigp judgment 109 

Of action based on illegal arrest 

under capia»— Interruption of 

prescription..... 7 

Of three yean for aaseasments in 

City of Montreal 80 

Pbiebib — Marriage of 49 

Prikcipal and Agent— Money depo* 
sited by lender with her notary 
— Responsibility for default of 

notary 141 

Personal responsibility of agent 171 
Responsibility of agent who en- 
trusts his principal's goods to a 

broker 277 

Revocation of agent's authority 
— ^Rights to indemnity— Proe- 
pectiveprofits US 

PbiBONBRS, EUPLOTUBNT OF 8S 

Privilege of CoMHtJioicATioNs to suiton 

and their advisers. 325 

PRivrry OF Contract 86,87 

Contract for maintenance — 
Breach 366 

Probable Cause— Conversion by agent 
of goods bought for jmncipal 
with principal's money— Com- 
plaint dismissed for defect of 

jurisdiction.... 7 

Mftlicioue seisnre 411 
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PROGEiDTTitB— Action for injuries to wife - 201 

Action for Interdiction— 2>^«i«t^ 
ment 367 

Actiona in 'Superior Goort from 
$100 to $200— Deposit for ex- 
ceptions to the form— Delay for 
summons 186 

Amendment of writ— It is not 
necessary in Circuit Court non- 
appealable cases to serve a copy 
of the writ as amended 194 

Articulations of facts in general 
terms 131 

Bailiff's letum— Description of 
plaintiff 332 

Bailiff's return— Petition to in- 
scribe an /atu; 366 

Contrainu par corps — Commit- 
ment of guardian for not pro- 
ducing effects placed under 
his guardianship need not con- 
tain enumeration of effects. •. 63 

Contrainte par coi7)«— Powers of 
Judge in vacation — When the 
judgment debtor prevents the 
bailiff from proceeding to the 
sale of the effects seized : (1) 
A judge in vacation can grant 
a rule for his imprisonment re- 
turnable in term. (2) Notice of 
the motion for the rule is unne- 
cessary. (3) The rule must 
niention;the amount, upon pay- 
ment of which the judgment 
debtor will have the right to 
obtain his discharge 237 

ContrairUe par corps— Service of 
rule upon person in custody ... 86 

Costs— Actions of damages for $26 
and under 260 

Costs— Opposition to judgment — 
The costs to be reimbursed, and 
for which a deposit must be 
made on the fiVng of an oppo- 
sition to a judgment by default, 
do not include any fee to the 
plaintiff's attorney, but include 
the prothonotary's fee and the 
law stamp for taxing such 
costs. 383 



Ckmgi d^fautr^Wrii of Same-arrit 
after judgment not returned. . . 260 

Declinatory exception to action 
for rent under summary pro- 
cedure 338 

Deposit required to obtain writ 
of prohibition— Petitioner suing 
in forma pauperis 250 

DUigtement^^ow it takes effect. 391 

Disavowal of attorney by party 
who was absent when suit was 
instituted 200 

Evocation from Circuit Court- 
Judgment on evocation 166 

Exception d la fomie—Offres ri- 
eUes accepted 69 

Exception to the form — Congl dS- 
faut 230 

Exception where all the parties 
interested are not en cause 262 

Execution — Costs of opposition . . 34 

Execution — Damages awarded as 
reparation in an action for an 
assault are not seizable 187 

Execution — Family portraits are 
notseizable 331 

Execution — In cases of Circuit 
Court, the defendant's mo- 
vables and immovables can- 
not be seized at same time. * . . 230 

Execution — ^Municipal taxes .... 302 

Execution — Plaintiff's privilege 
for costs of suit 406 

Execution — Prochs-^verbal of sei- 
zure » 30 

Execution — Recourse of third 
party claiming right of owner- 
ship in effects seized— In the 
case of the seizure of mov- 
ables, the proper recourse of a 
third party claiming a right of 
ownership therein is by opposi- 
tion and not by an action and 
attachment in revendication. . 147 

Execution — Seizure of mov- 
ables—Privilege of lessor 7 

Execution — Exemptions from 
seizure— Damages awarded for 
libel and slander 30 
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Incidental demand by defendant 
whose effects are illegally 
seized 30 

Inscription— Signification 391 

Insolvent Company — Proceed- 
ings after order for liquidation . 264 

Misnomer — Exception to the 
form 284,338 

Mo^on for eongi difaut — When 
made 249 

New facts in replication 109 

Non-appealable cases — Significa- 
tion of pleadings 338 

Non-production of articulations 
of facts.. ^ 274 

Notice of Action — Action for pe- 
nalty for omission of officer.. . . 149 

Opposition — Affidavit — Personal 
knowledge 351 

Opposition not contested— Costs 
—On an uncontested opposition 
afin <rannvlerf the opposant has 
a right to make proof ex parUf 
and the plaintiff will be con- 
demned to pay the costs.... •• 145 

Opposition to judgment by de- 
fault 8 

Opposition to judgment— 46 Vict 
ch. 26 274 

Opposition to judgment — Depo- 
sit — Permission to complete — 
C.P.138 300 

Opposition to seizure of immov- 
ables issued from Circuit Court 
—Affidavit 305 

Petition en ntUliti de dicret — Ser- 
vice upon absentees 355 

Pleading— Incompatible . conclu- 
sions 34 

Recusation — Procedure — The de- 
lay provided by C. P. 181, does 
not apply to the case where the 
judge recuses himself The 
truth of the grounds of recusa* 
sation is the only subject for 
adjudication 346 

ReqtUte civiie — Judgment allow- 
ing party to proceed upon 
requSte 199 

Rel^m of action— Conflf^ difaut— 
An action cannot be returned 



after the day fixed. The de- 
fendant who deposits his oc^ 
of the action in order to have 
oongi difatU, is entitled to eongi 
di/autf though the plaintiff is 
Tcwdy to proceed on the copy . . 178 

Review — One of two defendants 
who pleaded together in Court 
below and were ooodemned to 
give plaintiff possession of pew 
in church, may inscribe alone 
in Review ISl 

SoMie<irrit before judgment- 
Contestation— Jurisdiction — 2^ 

iS^xtne-ilrr<^t— Departure of insol- 
vent trader after making as- 
signment 110 

Security for costs— AppeaL 2(S 

Security for costs— Costs on put- 
tii^ in— ^The disbursement and 
fee for patting in secaiity for 
costs form part of the costs of 
suit and foUow the iasae of the 
cause, but the fide allowed by 
the tariff to the plaintiff's air 
tomey on the motion for secu- 
rity for costs does not form pait 
of such costs of suit 210 

Sheriff's sale of immovable— 
Advertisements— Error 301 

Security for costs must be asked 
for with due diligence after dis- 
covery that plaintiff is a non- 
resident 137 

Security for costs— Non-resident 
plaintiff contesting opposition 
cannot be comj^lled to give 
security for costs 138 

Security for costs— Non-resident 
plaintiff contesting collocation 
in report of distribution 166 

Security for costs— Opposition d 
fin d^annvkr by absent defendr 
ant 406 

Seizure by garnishment in the 
hands of a firm— In the case of 
a seizure by garnishment in the 
hands of persons associated in 
partnership, but not incorpo- 
rated as a joint stock company, 
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the firm cannot be represented 
by an attorney ; but one of the 
partners mast appear and make 
the declaration under oath .... 219 

Saitie-arrSt after judgment — Tax- 
ation of costs — Imputation- 
Contestation of saisie-^irrit . , . , 289 

Seizure by garnishment in the 
hands of an incorporated com- 
pany— In the case of a seizure 
by garnishment in the hands 
of an incorporated company, 
the declaration must be made 
either by an attorney specially 
authorized, or by an officer or 
employee of the company who 
holds a general authorization 
for that purpose 218 

Service of pleadings between at^ 
torneys before 9 a.m ••• 856 

Special answer— Motion to reject 
pleading 338 

Summons— Leave to serve writ 
in Ontario 352 

Summons— The Courts in the 
Province of Quebec have no 
jurisdiction, in matters purely 
personal, over persons residing . 
in the Province of Ontario, 
when they have no property in 
the Province of Quebec, when 
the cause of action did not arise 
therein, and they have not been 
personally served within the 
territorial jurisdiction of such 
courts 156 

Taxation of costs— An execution 
issued for costs, before the costs 
have been taxed, is null 171 

Tierce opposition— <Same-arr^< . . . 149 

Vague allegations in pleading- 
Motion to reject— Delay 351 

Venditioni eocponas^An opposi- 
tion to withdraw, to a writ of 
vend. ex„ founded on a right of 
ownership, may be made by a 
third party, notwithstanding 
the previous opposition of an- 
other third party 93 

VendiHcni exponas issued without 
order of judge 274 



Writ of appeal— Service 205 

Writ of prohibition not addressed 

tobailiflb 300 

Writ of Summons— Alteration of 

date of return • 338 

Writ of Summons— Service— Op- 
position 390 

See Action qui tam ; Apphal ; Ca- • 
PIAS ; CONTKliPT OF CouRT ; CosTS ; 
ExBCUTiON ; Injunction : Minob ; 
Revibw ; Tariff of Fbbs. 
Professional Sbcrht— Revelation of. - . 200 
Prohisb of Marriage— Singular case of 

breaking engagement 296 

Promissory Note — Accommodation — 
Made by partner without au- 
thority— Bftnewal— Knowledge 

of holder 361 

Action on note by transferee after 
maturity from holder who re- 
ceived it before maturity in 

goodfaith 266 

Collateral security— Imputation 

of payments - 274 

Endorsement— Evidence of agree- 

mentbetween parties 118 

Foreign judgment— Prescription. 301 
Note given to collector of revenue 
for amount of penalty is valid. 195 

Novation •• 396 

Note obtained by fraud- Holder 

in good faith 206 

Note signed with cross does not 
make proof without evidence 

of its execution. 86 

Signature obtained by fraud— 

Ejiowledge of fraud 178 

pROPBRTY — Immovable — Dessus — Des- 

sous— Presumption • 283 

Prozimatb Cause 89 

Public Health- Powers of Provincial 

Legislatures; 74 

Public MEBnNGs, Law with regaxd to . • 313 

Public Officer — Notice of action 7 

Public Officer— Notice of action 149 

PuBUc Place— User by the pubhc .... 42 

Quebec Court House, The New 386 

Quebec Harbour— Quais— Navigation 

—Obstruction 339 

Queen's Couksel— Appointments in Pro- 
vince of Quebec 127 
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Qubbn's Counbbl in England — How they 

are made 54 

Qubkn's CouNSBL, A Big 352 

Quo Warranto 245 

Jurisdiction of the Courts — ^Fines 1 17 
Local Board of Health appointed 

by City of Quebec 74 

Rag-pickbrs, Responsibility of. 272 

RAMSAY, Mr. Justice, Sudden death of. 1 

Notice of his Career 2 

Proceedings at bar meeting 15 

Remarks of Chief Justice Dorion 23 

Further notice of. 31,33,89 

Rahsat, Mr. Justice — Index to deci- 
sions in appeal ^ ... 169, 330 

Ramsay, The late Mr. R. ^ 25 

Railway— Award— Interest — Consoli- 
dated Railway Act, 1879 (D.)— 

Arbitrators' fees 61, 62 

Award of arbitrators — Homolo- 
gation— A judge has no au- 
thority to homologate an award 
uf arbitrators made under the 

Railway Act 229 

Change of location — Waterloo 
and MagoK Railway — Rights of 

the Crown 378 

Consolidated Railway Act, 1879 

(D)— Deposit in chartered bank 67 
Execution — Seizure of part of 

road 118 

Expropriation — Award of arbi- 
trators — An award of arbitra- 
tors cannot be homologated by 
a judge of the Superior Court, 
and is informal on its face, 
when it is not stated in what 
manner the third arbitrator 

has been appointed 228 

Expropriation — Failure of rail- 
way company to comply with 
legal formalities— Rights of pro- 
prietor 141 

Expropriation — Payment of 
award — Deposit — Extension of 

delay 334 

Interest payable on award out of 

monies paid into court 69 

Loss or damage to goods— Effect 
of special tariff 157 



Lumber plaoed withoat permia- 
sion on property of railway 
company— Destruction of. ... . 252 

Name of arbitrator sufficient in 
notice of expropriation. 26 

Negligence — Death caused by 
running through town 323 

Negligence of passenger in im- 
minent peril 110 

Physician's claim for services ... 113 

Petition by railway oompany to 
obtain writ of possession of 
property required for 1^ con- 
struction 26 

Responsibility for delay in trans- 
port of goods 150 

Sale of— Bondholders have no 
right as such to oppose sale of 
nulway 12 

Struggle for possessicm of— As- 
sault 278 

Travellingon a • 319 

Railway Bbidgb and Railway Track- 
Assessment of. • 330 

Rboordbh's Coubt, Montreal— Jurisdic- 
tion of 149 

Rbcusation— Procedure 346 

RBGisrBATioN — BaiUour de fonds 

claim — Renewal of registration 58 

Description of immovable — 

Error 365 

Bbid, Judob— Suicide of 217 

R4m4r6— By creditor of vendor 109 

Rbportb op Trials— Indecent publica- 
tions—Statement <^ the Attor- 
ney General 153 

Rbbibtancb to thb Police The Law of 

—Remarks of Lord Bramwell. . 337 
Rbbponsibilzty — Adultery — Responsi- 
bility of accomplice to husband 
and children 239 

Damage to mare at time of con- 
nection 351 

ForaPotman.; 304 

Of conductors of omnibus 22 

Ofoccupiersof land... 161 

Of owner of animal for damage 
cansedby 314 

Seduction — Promise of marriage 
Evidence 267 
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Rbstraint of Tradb 293 

RHvrHw— C.C. P. 494 — Petition for no- 
minatioii of notary to make in- 
ventory 165 

See Progbdubs. 
Rbvibion op thb Statutbb of ('anada . . . 187 

RhWARDSFOR APPBEHBNDINGCSIMINAL8... 341 

RoesBUDS IN Court 352 

RurNBD BY A 8U0CBBSFULLAW SUn* 313 

RuNKiNO 8TRSA3C See Water oonRas. 

Rural, mankhrs— Ferocity of 48 

RiTSBiAN Cause CiiisBRE. 95 

RuBSELL, Sib Charlbb 289 

SAisnB-ABRfir. See Prooedurb. 
Sai;b— Action to resiliate — Vice redhibi' 

toire 315 

Apparent defect — Blindness of 

horse 220 

A rimiri— Term — Notice — Mise 

endemeure 264,324 

Credit given to defendant 59 

Delivery— Completion of contract 35 
Horse sold with delay for trial — 

DatiB of delivery 198 

Intoxicating liquors to be drunk 
on the premises — Traveller — 
C.C. 1481 —When a traveller, 
lodging in a hotel, has spent the 
evening drinking in the bar- 
room with a number of the in- 
habitants of the locality, and 
has ordered Intoxicating liquors 
in his turn as his treats, the ex- 
ception contained in C.C 1481 
does not apply to such traveller 
and the tavern keeper has no 
action against him for the price 

of such liquors 387 

" Jus disponendi "— C.C 1025 352 

Latent defect 131 

Non-acceptance — Possession re- 
vested in vendor 78 

Of book debts — Books of account . 165 
Besolutory clause — Action en rHn^ 

iegrande 66 

Sale for cash— Default to pay . .. . 371 

Setoff. 366 

Unpaid vendor^-Revendication.. 212 
Vices redhibitoirea — Lameness .... 211 
When goods cease to be at risk 



of vendor-Inferiority of quality 
— ^Rightof purchaser to recover 

difference in value 141 

Sale of Land (British Columbia)— Sale 
by executors — Powers under 

will 323 

Sale of Land (Ontario) — Consideration 

in deed -Evidence 331 

Saloon-Ejdbper- Action against — Proxi- 
mate cause 89 

Salvage and Life Poligebs 367 

ScraLLER, The late Mr. C. E 137 

SdENnerr in Court 280 

SooTCJH Lawyer in Australla . . -^ 104 

Seaman— Action for watres 36 

Seduction— Responsibility— Promise of 

marriage— Evidence 267 

Selborne, Lord, as a witness 80 

Selden SoaKTY, Establishment of the . . 65 

Selden Society's Publications 258 

Servant. See Master and Servant. 

Servant's Wages during illness 372 

SHRvrruDE — Bam built over drain- 
Aggravation 107 

DroU de passage — Construction 

overhead 131 

Prescription— Water flowing from 

land on higher level 196 

Water- course — ^Action nigatoire. 253 
Shareholder. See Company. 
Sheriff — Action against sheriff —Ex- 
ecution of writ of attachment. 362 

Negligence 366 

Sheriff's Sale— Erroneous description 

—Nullity 315 

Nullity 66 

Shipping — Charter party— Damage to 

ship— Nearest port— Deviation 363 
Charter-party — Voyage direct 
from Havana to Montreal — 

Deviation / 47' 

" Strike," in a charter-party .... 366 
Unregistered sale of vessel— Re- 
sponsibility of registered owner 254 

Slander- By postmaster 80 

Criticism of conduct of member 
of Parliament— Imputation of 

dishonest motives 87 

Husband not responsible for 
slander by his wife without 
his knowledge or approval. ... 313 
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Plea of justification 394 

Privileged communication 206 

Words spoken in privacy by wife 

to her husband 30 

SouciTOR— Failure to pay over client's 

money 399 

Solicitor— Inaccurate statement of age 

in Law List , 49 

SoLiCTTOR Gbnbral, OflBce of 233 

SovBKBiGN— Influence of the Sovereign 

in the Constitution. ...» 57 

StagbDress 128 

Stbambhip Bbrth, How to get out of. . . 192 

Stephen, Mi. Justice, on Coke 97 

Strbetf, Mr. Justice. . . .^ 385 

Subrogation— Payment by one of two 
debtors liable jointly and 

severally 301 

Succession — Acceptance by tutrix on 

behalf of her minor children . . 252 
Renunciation by heirs during 

pendency of suit— Costs 370 

Succession, Vacant— Sale— Formalities. 302 
Superintendent op Education — Appeal 

—Jurisdiction 339 

See Municipal Law. 
SuPRBMB Court in Confederate States. . 249 
Supreme Court op Canada, General 

Order, No. 83 345 

Summary Conviction. See Conviction. 19 
Surety (Ontario) — Cashier of Bank — 
Buying and selling stocks- 
Negligence of Directors 363 

Taff, Mr. Justice, Appointment of 33 

Tariff op FBBs-Costs— Capias — Cases 
between $100 and $200— Arti- 
culations of facts — Tn cases in 
the Superior Court between 
$100 and $200, instituted by 
capicw, the advocates' and bail- 
iffs* fees on the action are to be 
taxed as in a case in the Cir- 
cuit Court over $100, and the 
prothonotary's and sheriff's 
fees as in a casein the Superior 
Court under $400.— In such 
cases, the costs on a petition to 
quash the writ of capias are to 
be taxed according to the tariff 
for the Superior Court — In such 
incidental proceedings, when 
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the conteBl^tion is founded up- 
on the falsity of the allegatioDs 
of the affidavit, the advocates 
are entitled to fees on aiticala- 

tionsof&cts 38^1 

Petition nnder Liquidation Act 

ofl882 Sij2 

See Costs; Procbduhe. 

Taylor, Chief Justice 37S 

Tbamcthr employed in Inmbering opera- 
tions is not a servant 2Ci2 

Tblbphonb Suits in United States 65 

Tbllibb, Mr. Justice 377 

Tbmdbb — Insufficient amoont tendered 

—Costs 99 

Tkrbebonne Judgeship — A curious cor- 
rection 

T]ebbbA>nne Judgeship 

Tenants of a Floor, Rights of . . . . 

Thbsats Amo Intimidation 

ToRRANOE^ Mr. Justice, Decease of. 

Notice of career 

Further reference to 25, 33 

Tttlb to liAND-Isolated acts of trespass, li^ 
Tttlb to Land (Ontario)— Starting point 

to define metes and bounds . . . • S^ 

Tbadb, An original '2<;S 

Trademarks.... It4 

Action for infringement — SnrviTor 

—Right of executors to sue... 231 
Fancy word— Geographical nama 6S 

Geographical name 377 

For chewing gum 33*3 

Word " Jubilee " not a vaUd trade- 
mark 193 

Transfer op Debt — Signification — Ac- 
tion by transferee. S6 

Treasure Trove 96 

Trespass (Nova Scotia)— Disturbing en- 
joyment of right of way •• 363 

Title to land— Boundaries 363 

Trlal — Indictment against two persons 
" that they did together assault" 
—Acquittal of one— Eflbct of .. H5 
Jury de medietate lingua in trial 

for misdemeanor 212 

Trial op Peers M 

Tribunals op Commerce. . 258 

Trusts— Shares held " in trust "— Trans- 
fer to bank in breach of trost— 
Responsibility of transferee' • • • 250 
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Tbubt FnifDB— Negligence in investing. . 318 
Tutor — Action by tutor — Acceptance of 

succession 45 

Action to annul marriage of minor 
contracted without consent of 

tutor 131 

Sale of immovables of minor— 

Pormalities of sale 35 

Tutorship of widow terminates on 

her second marriage 96 

UxTTHD Statbs Supbeub Goubt 285 

Arreara of business 145 

Chief Justice Waite on the 345 

UifivsiBsoiis, Encroachments on the 

rights of 94 

Unpaid Vendob— Privilege of— Saisie- 

conservatoire 253 

XJnpbofhbsional Adverhbing 24 

Unprofessional Conduct 8 

XJsunvcT— Coupe de bais 254 

Donation to consorts 211 

Usufructuary — Action en portage cannot 

be taken by usufructuary 130 

Liability for municipal taxes '••. 302 

Verdictt— " Guilly " and " Guilty " 384 

SeeTBiAU 

Wakraoty— In matters of dUU 30 

Water Course— Water rendered unfit 
for domestic purposes — Injunc- 
tion against improper use of 

water course 7 

WicKflTEBD, Q. C, Mr. G. W 185 

Wickstbbd's (Mr.) Jubilee Poem 233 



WiFBi, Conventional right of habitation 
—Widow's right to claim a lod- 
ging from the heirs where the 
husband, during the marriage, 
sold the only house he owned . . 5 
See HusBAKD and Wife. 
Will— Alienation of property bequeath* 
ed by testator, Effect of— Portage 
—Legacy, construction of. - . . 11 

Erasure of signatures 366 

Made during lucid interval 22 

Nullity where obtained by decep- 
tion.... 268 

Olograph Will — Date -Rectifica- 
tion— Power of the Courts 254 

Probate refused where witnesses 
to execution of will did not sign 

, in presence of testatrix 91 

William IV, Anecdote of 64 

WiMON, Chief JusncB. 322 

Witness— Experimenting upon a. 354 

Instruction of child to qualify her 

as witness 57 

Obligation to appear as, sometimes 

costly 97 

Right to use his own language-^ 
Parties in pleading and testify- 
ing, and witnesses in giving 
their evidence, have the right 
to use either the English or the 

French language 203 

Wives, Exchange of, in France 265 

Women, Improved position of 64 

WoBiBN AND Children, Outrages on — 

Baron Huddleston's statement. 105 
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